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TRADE PRACTICESAMENDMENT (ORIGIN LABELLING) BILL 1994

OUTLINE

Thepurposeof thisBill is to introduceaschemeto governrepresentationsaboutthe
origin of consumergoods,by insertinganewDivision lB into PartV of theTrade
PracticesAct 1974. TheGovernment’sintentionin introducingthis schemeis to
encourageAustralianindustrytolabelproductswhich havetheir origin in Australia
andto giveconsumersa reliablemeansof identifyingAustralianproducts.

2. Theschemethereforefocuseson representationsaboutAustralianorigin
carriedon consumergoodssuppliedin Australia. The schemedoesnotapply to
goodsintendedfor export;nor doesit makeanydirectprovisionabout
representationson importedgoods.Only whereimportedgoodsmakea
representationaboutAustraliadoesthe Bill requirethat further informationbe
provided. Thismight involve a statementthat thegoodsortheir componentshad
theirorigin outsideAustralia.

3. Theschemesetoutin the Bill appliesonly whereamanufactureror supplier
choosesto makea representationthat indicatesthat the placeof origin of thegoods
isAustralia,or if thereis anobligationimposedby someotherlaw to labelthegoods
with their placeof origin, andthatplaceis Australia.

4. TheBill dealswith fourdifferenttypesof representationscommonlymadeon
consumergoods:expressclaimsthat thegoodsweremadein or area productof
Australia;claims thata stepinmanufacturehappenedin Australia,suchas
‘Assembledin Australia’or ‘Packedin Australia’; claims thatgoodsweredesigned
in Australia;andrepresentationsin wordsor picturesthatarelikely to beregarded
asclaimsthat the goodsweremadein Australia. It alsodealswith the positioningof
labelswheregoodscarrycompositeor multiple representations.

5. PartVI of theTPA dealingwith enforcement,defencesandremedieswill apply
to thenewDivision. It is alsotheintentionof theGovernmentthatsections52 and
53(eb)of theTPA, dealingwith misleadinganddeceptiveconductandfalseand
misleadingrepresentationsaboutthe placeof origin of goods,will still apply,and
thatotherCommonwealthlegislationwhichis notdirectly inconsistentwith thisBill
will continueto haveeffect.

FINANCIAL IMPACT STATEMENT

6. Coststo Governmentarisethroughthe needfor aneducationcampaignfor
industryandconsumersandfor the developmentof guidelinesto assistindustryin
complyingwith theschemesetoutin the Bill. Enforcementwill remainthe
responsibilityof theTradePracticesCommission.StateandTerritory health
authoritieswill continueto enforcefoodlabellingrequirementsandtheAustralian
CustomsServicewill continueto enforcelabellingprovisionsfor importedproducts.
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7. It is notpossibleto makea precisecostingof theimpactthe Bill will haveon
industry. Therewill be somere-labellingcostswheregoodscurrentlylabelleddo
notmeettherequirementsof thenewschemebutthiscostwill beminimisedby a
twelvemonthphasein periodfrom thedateof RoyalAssentto the dateof
commencement.

8. The following productswould haveto bere-labelled:
goodswhichare nowlabelledProduct’or Produceof Australia’ whichwill
notqualifyfor this labelunderthenewrules;
goodswhichnow usetermssuchas ‘Assembled’or Packedin Australia’,but
whichdo notgive informationabouttheorigin of ingredientsor components;

• goodswhicharenow labelledDesignedin Australia’butdo notcarry
informationon their placeof origin;

• goodswhichnow carryAustralianflagsor mapsor wordssuchas ‘100%
Australian’butdo notcarryinformationon their actualplaceof origin; and
goodswhicharelabelled‘Madein’ or Productof’ a town,regionor State
ratherthan ‘in Australia’.

9. Supplierswill benefitfrom the schemeby havingstandardorigin termswhich
will reducetherisk of non-complianceandwhich will enablethemto promotethe
Australiancontentof their goods,confidentthatconsumerswill understandthe
messagestheyare sending.Theschemeis alsoflexible.�noughto allow suppliersto
tell astoryabouttheir productsif theywishto do so,thuspreservingtheirfreedom
to communicatewith theircustomersin thewaybestsuitedto their products.

10. Informedconsumers,actingon reliableinformationare animportantaspectof
marketefficiency. Thisschemeprovideseasilyidentifiablelabelsto distinguishall
Australiangoodsandgoodsmadein Australia,sothatwhereconsumerswantto
buy Australian,theycando sowith confidence.Theprovisionswhich requiremore
detailedinformationaboutgoodswhereonly someprocesseshaveoccurredin
Australia,or wheresomeimpliedclaim is madeaboutAustralianorigin, will reduce
the possibilityof consumersbeingmisledby partialinformation.

I
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NOTES ON CLAUSES

Clause1- ShortTitle
1. Thisclauseprovidesfor the Act tobecited asthe TradePracticesAmendment
(Origin Labelling)Act 1994. It alsoprovidesthat the Principal Act’ referredto in this
Act is theTradePracticesAct 1974 (TPA).

Clause2- Commencement
2. TheAct commenceson the first dayof the thirteenthmonthafterRoyalAssent.
Theclauseis wordedso that,for convenience,thecommencementdatewill be the
first of themonthratherthanthe dateexactly12 monthsafter Assent.Theperiodof
12 monthsis to allow timefor aneducationcampaignfor industryandconsumers
andto giveindustrysufficienttimeto relabelgoodsin accordancewith theAct.

Clause3-Insertionof NewDivision
3. Thisclauseinsertsa newDivision lB into PartV of the TPA to providerules
relatingto representationsabouttheAustralianorigin of goods.

Section65VA - Definitions
4. All definitionsin PartI of the TPAwill apply to the newDivision lB so faras
theyarerelevant. Section65VA providesanumberof additionaldefinitionsfor the
purposesof Division lB. Thesedefinitionsareself explanatory.

Section65VB- Placeoforigin ofmarine,produce
5. It isnecessaryfor thepurposesof this Bill to makesomeprovisionfor when
fish andotherproduceof theseacanbeconsideredAustralian. TheActs
Interpretation Act 1901 insection17 defines‘Australia’ astheCommonwealthof
Australiaandwhenusedin a geographicsenseincludesthe territoriesof Cocos
KeelingandChristmasIslands. In addition,section15B of thatAct providesthat
unlessthecontraryintentionappearsCommonwealthActs shallbe takento have
effectin thecoastalseaasif thatseawerepartof Australia. Thecoastalseais
definedasthe territorial seaof Australiaandtheseaon thelandwardsideof the
territorial seaandnotwithin the limits of a Stateor internalTerritory. Theterritorial
seaextendsto the 12 mile limit. The AustralianFishingZoneextendsto the200 mile
limit.

6. In certaincircumstances,fish andothermarineproducecaughtoutsidethe
territorial seamaylegitimatelybe consideredAustralianfish. ThisBill providesthat
marineproduceshallbe regardedasAustralianif it is first landedin Australia,
regardlessof whereit is caught. It is currentAustralianGovernmentpolicy that
onlyAustralianshipsshallbepermittedto landfish in Australiaunlessspecific
authorityis givenunderthe FisheriesAct 1952 or theFisheriesManagementAct 1991.
A smallnumberof authoritieshavebeengrantedto allowsomeforeignvesselsto
unloadfish for processingatcertainAustralianfacilities sothat thosefacilitiescan
continuein operationwhensuppliesfrom Australianvesselsare notsufficient.
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Section65VC- Whengoods“carry “a representation
7. Thissectionlimits therepresentationswhichare caughtby theDivision to
representations‘carried’ by goods,meaningrepresentationsthatare appliedtothe
goodsor to theirpackagingor labelling. ‘Applied to’ is definedto include
representationsprintedon,wovenin, impressedon,workedinto or attachedto the
goods. TheDivision thereforedoesnotcoverotherrepresentationsmadeaboutthe
goods,for examplein advertisementsor on shelflabels. Theotherprovisionsof the
TPA relatingto misleadinganddeceptiveconductandfalseandmisleading
representationswill continueto apply to theserepresentations.

Section65VD- Scopeofthis Division
8. Subsection65VD(l) setstheboundarywithin which theDivision operatesby
referenceto the actsof supplyandgood~covered,that is, supplyby acorporation,in
tradeor commerce,of consumergoods.The restof the Divisionmustbereadwith
thelimitationssetby thissectionin mind. The meaningof ‘corporation’andof
‘tradeor commerce’in thisDivision arethe sameasin theTPA andin thecaselaw
elaboratingthemeaningof thoseterms.

9. Section6 of theTPA dealswith the additionaloperationof theAct underother
Constitutionalheadsof power. By virtueof paragraph6(2)(a),thisDivision will
havethesameextendedoperationastherestof PartV, so thataswell ascovering
actsof supplyby corporations,the Division will apply to actsof supplyby non-
corporationsengagedin interstateor overseastradeor commerce,or tradeor
commerceinvolving a Territory. Byconsequentialamendmentsto subsections6(3)
and6(4) of theTPA, assetoutin theScheduleto the Bill, theDivision is givenas
wideanapplicationaspossible.

10. Consumergoodsaredefinedas
• goodswhichareof akind ordinarily acquiredfor personal,domesticor

householduseor consumption;or
• goodsforwhich thepricewastheprescribedamountor less.

Theprescribedamountis thesameamountasprescribedfor section4B of theTPA.
Thecurrentamountis $40,000.

11. TheGovernment’schiefconcernwaswith goodsclaimingAustralianorigin
suppliedin Australiato Australianconsumers.ThisBill thereforedoesnotcover
actsof supplywhichhappenoutsideAustralia(paragraph65VD(2)(a)). Subsection
5(1) of theTPAis amendedby the Scheduleto excludeDivision lB from theextra-
territorialapplicationof theTPA.

12. Goodsthatareintendedforexportarenotcoveredby theBill (paragraph
65VD(2)(b)). UnderthisBill goodswill bepresumedto befor exportif they carrya
representationthat theyare sointended.Thisparagraphpicksuptheprovisionin
section65VCso that togetthebenefitof thepresumptionthe representationthat the
goodsareintendedfor exportmustbe ‘appliedto’ thegoodsorto their packagingor
labelling inoneof thewayssetoutin section65VC.

13. TheDivision doesnotapply to goodswhichweremanufacturedor produced
in Australia,or importedinto Australiabeforethecommencementdateof the
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Division (paragraph65VD(2)(c)). The12 monthsfrom RoyalAssentto
commencementwill giveindustrytimeto relabelgoodsin accordancewith the
Division.

Section65VE- Supplyofgoodsthat carryan expressAustralianorigin representationin
words.
14. Theintentionof thissectionis to provideconsumerswith reliableandeasily
identifiablerepresentationstoidentify goodswhichare ‘all Australian’or which
havebeenmadeinAustralia,andto ensurethatthoserepresentationswill alwaysbe
in thesamebasicform. It providesthatthe corporationmustnotsupplygoodsthat
carryanexpressandunambiguousrepresentationthat theplaceof origin of the
goodsis Australiaexceptasauthorisedby the section.Theonly authorisedterms
are‘Productof Australia’/’Produceof Australia’ and‘Made in Australia’.Examples
of the typesof representationsconsideredto beexpressandunambiguousare set
outin aNote.

15. Theeffectof thissectionis toprohibit theuseof representationssuchas
‘Manufacturedin Australia’or ProducedinTasmania’or ‘Processedin Australia’or
‘Made in Canberra’or anyotherunauthorisedrepresentationthatmight be
consideredanexpressandunambiguousrepresentationthat theplaceof origin of
thegoodsis Australiaor a placein Australia. If manufacturersor supplierswish to
identify thetown,city, regionor Stateof origin of goods,thismaybedoneby
addingthat identification,providedit doesnotalter theauthorisedform. A label
whichnow reads‘Made in Bendigo’will thereforehaveto beamendedto read,for
example,‘Made in Australiaat Bendigo’.

16. Subsection65VE(2)setsoutin tableform thethreerepresentationsthatmaybe
usedandtheir meanings.GoodsmaybelabelledProductof Australia’ or Produce
of Australia’ if Australiawastheplaceof originof eachmajoringredientor
componentof thegoods~ all operationsinvolved in themanufactureor
productionof thegoodshappenedin Australia. ‘Major’ is notdefined,aswhatwill
be consideredmajor,or minor,will varydependingon thetypeof product. For
example,in food productssmallamountsof importedseasoningsandflavourings
maybeacceptablein aproductlabelledProductof Australia’,but inelectronic
goodsthesmallestcomponentsmaybethe mostvital to theoperationof the
product.

17. The conditionwhichmustbemet to beableto labelgoods‘Made in Australia’
is that thegoodsacquiredtheir essentialcharacteror qualitiesin Australia. Thistest
is basedon the decisionsof theFederalCourtof Australiain casesbroughtunder
paragraph53(eb)of theTPA. Thatparagraphprohibitscorporationsfrom making
falseor misleadingrepresentationsabouttheplaceof originof goods. Examplesof
circumstancesin whichgoodsacquiretheir essentialcharacteror qualitiesin
Australiaareincludedin a Noteto the section.Theseexamplesarealsobasedon the
caselaw andarenotintendedto limit in anywaythecircumstanceswhichmight be
consideredwhendecidingif particulargoodsacquiredtheir essentialcharacteror
qualitiesin Australia.
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18. Guidelineswill be developedto assistindustrytomakedecisionsabout
whetherparticulargoodsmeettheconditionsto be labelledeither‘Product’or
‘Produceof Australia’ or ‘Made in Australia’. Theseguidelineswill haveno
statutoryforcebutwill assistindustryin circumstanceswheredoubtmight
otherwiseariseasto the mannerin which the Act will be enforced.

19. Otherinformationaboutthegoods,or aboutthe ownershipof thecompany,
maybeaddedto thesebasicrepresentations,providedthatit is notfalseor
misleadinganddoesnotalter thebasicform of theauthorisedrepresentation.

Section65VF- Supplyofgoodsthat carry theAustralianMadeCertificationMark.
20. The AustralianMadeCertificationMark is the greenandgoldtriangularlogo
containinga representationof a kangaroowith the words‘Australianmade’at the
baseof the triangle. TheCommonwealthowns thelogoandhaslicensedthe
AdvanceAustraliaFoundationto license,in turn,the useof the logoon goodswhich
meetcertaincriteria,setby theCommonwealth.

21. Subsection65VF(l) providesthatsection65VE doesnotapply to the
representation‘Australianmade’whenusedaspartof the logo. Thisensuresthat
thewords ‘Australianmade’,whenusedwith the logo,arenotprohibitedby
subsection65VE(1). However,the logocanonly beusedin conjunctionwith oneof
the claimsauthorisedby subsection65VE(2). So all consumergoodswhich carry
the ‘Australianmade’logowill alsohaveto carrya representationthat the goodsare
the ‘Product’ or ‘Produceof Australia’or that theywere ‘Made inAustralia’. The
criteria setby theCommonwealthmayhaveto beamendedto ensurethat consumer
goodswhich are licensedto carrythe logomeettheconditionsto carrythose
authorisedrepresentations.

Section65VG- Supplyofgoodsthat carrya representationin wordsaboutan Australian
productionstep.
22. It is thecurrentpracticefor somegoodsto carryrepresentationsidentifying
oneormoreproductionstepswhichoccurredin Australia,for example,‘Assembled
in Australia’or ‘FinishedandPackedinAustralia’. Tomakeit quiteplain to
consumersthatonly theselimited processestookplacein Australia,supplierswill be
requiredto provideinformationaboutthesourceor sourcesof theingredientsor
componentsof thosegoods. Forsomegoodsthe suppliermight wishto identify the
actualcountryof origin of particularcomponentsor ingredients;however,it will be
sufficientto identify thatcomponentsor ingredientsareimported. A Noteto the
sectionincludesexamplesof acceptablerepresentationsabouttheorigin of
ingredientsor components.

23. Thistypeof representationis mostlikely to be usedon goodswhichhavea
highimportedcomponentor forwhichno countrycanbeidentifiedasthe country
of origin as criticalprocesseshaveoccurredin anumberof places,including
Australia. It maybeusedalso on goodswhichare labelled‘Product’ or ‘Produceof
Australia’ or ‘Made in Australia’ to providea fuller descriptionof the Australian
origin of the goods. Thus a tablewhich is a ‘Productof Australia’ mayadditionally
belabelled‘Carvedandcraftedin Australiafrom fine Australiantimbers’.
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Section65VH- Supplyofgoodsthat carrya representationinwordsaboutan Australian
~ pre-productionstep

24. It is currentpracticefor somegoodsto carrythe representationthat theywere
‘Designedin Australia’withoutanyfurther informationaboutthe placeof origin of
the goods. Thepurposeof thissectionis to ensurethatconsumersare notmisledor
confusedby thispartialclaim,butare giveninformationaswell on theplaceof
origin of thegoods.

25. Section65VH providesthatwherea representationof thistypeis carriedby
goods,then theremustalsobesomeindicationof theplaceof origin of thegoods. If
the goodshavebeenmadein Australiaor areaproductof Australiaandthisclaim
hasnotalreadybeenputon thegoods,thenthe termsauthorisedby subsection
65VE(2)maybeused.Alternatively,a representationthatoneor moreproduction
stepshappenedin Australiamaybe used,inwhichcasetheplaceof origin of the
componentsor ingredientsmustalsobeidentifiedin accordancewith section65VG.
A furtheroption is thata representationmaybemadethatthegoodsoriginated
outsideAustralia.

26. Thoughin manycasesit maybedesirableformarketingpurposestoidentify
theactualcountryof origin, thesectiondoesnotrequirethisandanindicationthat
thegoodsweremadeoverseaswouldbesufficient. Examplesare givenin theNote
to thesection. Wherethegoodsare importedandfall within thelist of goodswhich
mustcarryorigin labellingunderRegulation7 of theCommerce(Imports)
Regulations,thenthegoodsmustidentify the actualcountryof origin. It is not
intendedthat thisprovision,whichdealsonly with additionalrequirementsif goods
carryrepresentationsthatapre-productionstephappenedin Australia,shouldin
anywayaffecttherequirementsof thoseRegulations.

Section65VJ- Supplyofgoodsthat carrya representationlikely toberegardedasan
Australianorigin representation.
27. Thethreeprevioussectionsdealtwith threedifferent typesof express
representationsin words. Thissectiondealswith representationsin wordsor
picturesor symbolswhichare likely to beregardedasrepresentationsthat theplace
of origin of thegoodsis Australia. Whensuchrepresentationsaremade,thegoods
mustalso carryinformation abouttheactualorigin of thegoods.

28. Thisadditionalinformationmaytaketheform of oneor moreof the following
representationsdealtwith in previoussectionsof the Bill:

• ‘Product’or ‘Produceof Australia’or ‘Madein Australia’;
a claim thatoneor moreproductionstepshappenedin Australia,
accompaniedby informationon thesourceof ingredientsor components;
a claim that the goodsweredesignedin Australia,accompaniedby
informationon the sourceof thegoods;or

• a representationthat the goodshadtheir origin outsideAustralia.

29. Theeffectof thissectionis thatwheregoodsdo carryimpliedclaimsabout
Australianorigin, thoseclaims canremainon thegoodsbut theycannotstandalone,
theymustbeaccompaniedby further informationabouttheactualorigin of the
goods. Thepurposeof thissectionis to encouragesuppliersto labelfully and
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truthfully. If this is anunacceptableoptionfor somesuppliers,theymaychooseto
carryno representationsat all aboutorigin andrisk consumersmaking the
assumptionthat thegoodsthereforehaveno connectionwith Australiaandarefully
imported.

30. An exampleof how thissectionoperates,andhow thedifferentsectionsof the
Bill interlink, is to considergoodscarryinganAustralianflag. As thedesignwork
wasdonein Australia,theclaim ‘Designedin Australia’is added.Becausethis is a
pre-productionstep,further informationon theactualplaceof origin mustbe
supplied. Thegoodswerenotmadein Australiabut theywerefinishedandpacked
here.Thelabelnow reads‘Designed,finishedandpackedin Australia’. However,
becausethe labelnow cariesa representationaboutproductionstepswhich
happenedin Australia,it mustalso carryinformationon thesourceof components.
Thelabelnow tellsa storyabouttheproduct:‘Designed,finishedandpackedin
Australiafromimportedmaterials’. Thislabelmustbegivenequalprominenceand
beas closeaspossibleto thelabelwith theAustralianflag (seesection65VK and
paragraph34below). Theintentionof theseinterlinkingsectionsis to encourage
suppliersto tell thewhole storyabouttheir productsothatconsumerscanmakea
fully informedchoice.

31. In consideringwhetherrepresentationsarelikely to be regardedas claims
aboutAustralianorigin, the perceptionsof thepotentialaudienceshouldbetaken
into accountin thesamewayashasbeendoneby theCourtwhenconsidering
whetherparticularconductismisleadingor deceptiveor likely to misleador deceive
undersection52 of theTPA, orwhetherparticularrepresentationsaremisleading
undersection53 of theTPA.

32. Therearelikely tobe manyexamplesof representationswhichmayfall within
the ambitof thissection- a Noteto thesectiongives someof them. Themost
commonpicturesor symbolsare likely to bethe Australianflag, or amapof
Australia,or a representationof a kangaroo,usedinawaywhich indicatesthat the
goodsoriginatedin Australia. Therewill beoccasionswhenthesesymbolsareused
in trademarksor designs;howeverthe facttheyarepartof a trademarkordesign
will notbe conclusivethat theyfall outsidethissection- thatwill dependonthe
circumstancesof eachcase,includingthe waythe symbolis usedandother
informationprovided.

33. Examplesof representationsin wordsthatmayfall within thissectionare
‘Wholly Australian’,‘100% Australian’, ‘Australianmangoes’,‘Made by Australian
workers’, ‘Tasmanianpate’,or even,‘Manufacturedby J. SmithPty Ltd, 232 Smith
Road,Smithfield,NSW’. As with thepictorial representations,whethertheseclaims
fall within thesectionor notwill dependlargelyon the otherinformationprovided.

Section65VK- Supplyofgoodsthat carry compositeor multiplerepresentations.
34. Thissectioncoversthe situationwheregoodscarrya compositerepresentation,
for example,‘Assembledin Australiafrom importedcomponents’,or multiple
representations,for example,Designedin Australia.Madein India’. Where,asin
the aboveexamples,thereis arepresentationaboutAustraliaanda representation
abouta placeotherthanAustralia(evenif only thegenericterms‘imported’ or
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‘overseas’areused),thentheforeignrepresentationmustbeasprominentasthe
~ Australianrepresentationandthetwo representationsmustbeascloseto eachother

aspossible.

35. Thisdoesnotmeanthattherepresentationshavetobein thesamesizetype
face,butit doesmeanthatif theAustralianconnectionisgivenprominence,thenthe
foreignconnectionhasto haveequalprominence.Thepurposeof theprovisionisto
ensurethatall informationaboutorigin iseasilyaccessible,andto stopsuch

~ practicesashavingalargelabelcarryingtheflagof Australiaobscuringa smalllabel
identifying thetrueplaceof origin.

Clause4- Furtheramendmentsto thePrincipalAct
36. Theconsequentialamendmentsto sections5and6 of theWA havealready
beendiscussed- seeparagraphs9 and11. Otheramendmentswill insertreference
toDivision lB into sectionsdealingwith theTPA’scross-vestingscheme.These
sectionsare75AS,86,86A and86B.
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