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TRADE PRACTICES AMENDMENT (BETTER BUSINESSCONDUCT~BILL 1995

GENERALOUTLINE

ThisBill amendsthe TradePracticesAct 1974(the Principal Act).

Theprimarypurposeof this Bill is to amendthePrincipal Act to prohibitharshor oppressive
conductin circumstanceswhere:

• two partiesare in a pre-existingcommercialrelationship(thisrelationshipmayor may notbe
basedon contract);

• thenatureof that relationshipgivesoneparty a significant advantagein bargainingpower;and

• thestrongerpartyknowinglyexploitsthat advantageto engagein conductor imposeterms
andconditionsof a contractthatare, subjectto areasonablepersontest,outsideprevailing
marketconditions.

Specifically, this Bill prohibitstheexploitationof ‘economicallycaptive’ firms wherecommercial
freedomis impairedby the natureof therelationshipbetweenthepartiesgiving thecorporation
opportunityto extractextra-marketrents. This Bill is not a prohibition on harshor oppressive
outcomes,but is a prohibitionon exploitativeconductthat leadsto harshor oppressiveoutcomes.

FINANCIAL IMPACT STATEMENT

Thereareno budgetaryimplications.



NOTES ON CLAUSES

PART!- PRELIMINARY

Clause1 - Short Title

1. This clauseprovidesfor theAct to becitedas theTradePracticesAmendment(Better
Businessconduct)Act 1995.

Clause2 - Commencement

2. This clauseprovidesthat this Act is to commenceon 1 July 1996.

Clause3 - Amendments

3. This clauseamendsthePrincipalAct in accordancewith theapplicableitemsin the
Scheduleof AmendmentsofthePrincipalAct.

PART 2-SCHEDULE OF AMENDMENTS OF THE PRINCIPAL ACT

Item 1 - Subsections6(3)and (4)

4. This itemprovidesfor the applicationof theAmendmentsof thePrincipalAct to:

(a) personswhoseconductinvolvestheuseofpostal, telegraphicor telephonicservicesor
takesplace in a radioor televisionbroadcast;

(b) theeffecttheywould haveif their operationwasconfinedto conductin aninternal
Territory, theTerritoryof ChristmasIsland or TheTerritory of Cocos(Keeling)
Islands;or

(c) thepromotionalactivitiesof aprofessionalpersonby virtue of inclusionin theactivities
of a corporationengagedin tradeor commerce.

Item 2-Insertion of new Part (PART IVB - HARSH OR OPPRESSIVECONDUCT)

5. This iteminsertsinto thePrincipal Act a newPart (Part IVB) which prohibits harshor
oppressiveconductincertaincircumstances.



New Section5JAC - Harsh or OppressiveConduct

Subsection5JAC(I,) - Applicationofprovision

6. This subsectionlimits theapplicationof theAmendmentsto particularcircumstancesin
keepingwith thepurposesof theAct.

7. Subsection51AC(1)limits theapplicationto commercialrelationshipsbetweena
corporationandanotherparty(theotherperson). This includescommercialrelationshipsbetween
a corporationand an unincorporatedfirm or individual engagedin tradeand commerce.
Paragraph51AC( 1 )(a) limits theapplicationto commercialrelationshipscharacterisedby a
regularor continuoussupplyof goodsor services. Forthe purposesof theseAmendments,
partiesto a singletransactionwith no ongoinginteractionarenot deemedto bein a commercial
relationship. Thisprovisionappliesin circumstanceswherea commercialrelationshiphas
terminated,suchas at the conclusionof a leaseor supplycontract.

8. Paragraph51AC(I )(b) further limits theapplicationof theAmendmentsto commercial
relationshipsof major significanceto theactivities of theotherperson. The natureofthe
commercialrelationshipbetweenthepartiesmust be suchthat it is integralto theongoing
commercialactivity of theotherperson.

9. TheseAmendmentsseekto addresstheexploitationof ‘economicallycaptive’ firms where
commercialchoicesarelimited to suchanextentthat it is not possiblefor theotherpersonto
adequatelyprotecttheir own interests. However, theAmendmentsarenot anattemptto equalise
disparitiesin bargainingpower. It is, therefore,critical that the inability of theotherpersonto
adequatelyprotecttheir own interestsarisesout of thenatureofthe commercialrelationship,
ratherthanthecommercialenvironmentin general. Paragraph51AC( 1 )(c) limits the application
oftheAmendmentsto circumstanceswherethenatureof thecommercialrelationshipand the
surroundingcircumstancessignificantly limits theotherperson’sfreedomofcommercialchoice.
This subsectionensuresthecorporationis only held responsiblefor thoseeconomiccircumstances
which arewithin their control andariseoutof thecommercialrelationshipbetweentheparties.

Subsection5JAC(2,) - Commercialrelationshipnotto includeinitial negotiations

10. Thissubsectionexcludesfrom thecoverageoftheAmendmentsthenegotiationperiod
which leadstothe commercialrelationship. Thenegotiationperiodis takento bethatperiod
beforetheotherpersonfirst acceptsgoodsor servicesfromthe corporationor providesto the
corporationpaymentfor goodsor services.

Subsection5IAC(’3,) - Prohibition on harshor oppressiveconduct

11. Thissubsectionprohibitscorporationsto whom theAmendmentsapply, as determinedby
subsection51AC(1), from:

(a) knowinglyengagingin harshor oppressiveconduct;or
(b) engaginginconductthat thecorporationoughtreasonablyto haveknownwould be

harshor oppressive.

12. The subsectioncontainsa constructiveknowledgetestwherea Court can, in certain
circumstances,imputethata corporationshouldreasonablyhaveknownthatparticularconduct
would constituteharshor oppressiveconductundertheAmendments. As well asrequiringthe



corporationto maintaina degreeof vigilancewith regardto its commercialconduct,the
subsection,in conjunctionwith the otherAmendments,placesupontheotherpersona significant
degreeof responsibilityto promptlyinform thecorporationoftheoppressivenatureof its
conduct.

Subsection5IAC(4,) - FactorsCourtsmayhaveregardto in determiningconductto be harshor
oppressive

13. This subsectionprovidesa non-exhaustivelist of factorswhich a Court mayhaveregard
to in determiningwhethera corporationhasengagedin conductthat is harshor oppressive. This
provisionin no way limits thefactorsto which a Court mayhaveregard.

14. TheAmendmentsareaprohibition on theharshor oppressiveexploitationof those
without commercialchoice. In determiningwhethera corporationhasexploitedtheotherperson
in a harshor oppressivemanner,Courtsshouldbe ableto haveregardto thecircumstanceswhich
led tothe opportunityfor exploitation. Accordingly, underparagraph51AC(4)(a)regardmaybe
hadto therelativestrengthof bargainingpositionheld by theparties.

15. Courtsmayhaveregard,underparagraph5IAC(4)(b), to the impact oftheharshor
oppressiveconducton theotherperson. A Court maychooseto disallowa claim by virtue ofthe
factthat theallegedlyharshor oppressiveconductdid not give riseto anysubstantialdetrimental
effecton theotherperson.

16. Underparagraphs51AC(4)(c) and 51AC(4)(d) aCourtmay, in determiningwhetherthe
conductof a corporationis harshor oppressive,haveregardto standardsor normsof industry
practicewhethersetby generalbehaviourwithin an industrysectoror throughan industrycodeof
practice. Conductwhich meetsthosestandards,dependingon thewill of theCourt, is unlikely to
beharshor oppressiveexploitation.

17. TheseAmendmentsseekto prohibit the exploitationofthespecific commercial
relationshipthatbindsthe otherpersonto thecorporation. Onewayof determiningwhetherthis
hasoccurredis to determinewhethertheconductwith respectto theotherperson,would alsobe
appliedby the corporationto a new marketentrantin a similar situation,Underparagraph
51AC(4)(e),Courtsmayhaveregardto theconductof thecorporationtowardspersonsof a
similar classto thatof the otherperson.

18. TheAmendmentsaddresstheharshor oppressiveexploitationof a commercial
relationshipwhich occursin suchaway asto limit commercialfreedom. Accordingly, under
paragraph51AC(4)(f), a Courtmayhaveregardto whethertheotherpersontookreasonable
stepsto protecttheir own interests.



19. As a counterpartto paragraph51AC(4)(f), a Courtmay haveregard,underparagraph
51AC(4)(g), to whethera corporationwaspreparedto negotiatethetermsandconditionsof a
contract,andto theconductofthe corporationin negotiatingwith theotherperson. Failureby
theotherpersonto takeadvantageoftheopportunityofferedby acorporationto negotiateterms
andconditionsmaybea considerationin mitigationof breachof theAmendments.

Subsection5IAC(5)- Regardto thewholeofthe relationshipandtheprotectionofthe
legitimateinterestofthecolporation

20. This subsectionexcludesfrom the coverageof theAmendmentsconductwhich theCourt
believesis in thelegitimatepresentor futureinterestsofthecorporation. In applying the
reasonablepersontestconsiderationshouldbehadto thecommercialrelationshipas awhole,not
just thatpart whichtheotherpersonbelievesallowedfor the harshor oppressiveconduct.

Subsection5IAC(’6,) - Existingcontracts

21. This subsectionexemptsfrom thescopeof theAmendments,existingcommercial
relationshipsgovernedby contractexistingat timeof commencement,conductpursuantto a
contractongoingat commencementof theAmendmentsandenforcementof provisionsof a
contractin placeand executedwithin its termsatcommencementoftheAmendments.

NewSection 5JAD- Mereinstitution oflegalproceedingsnot harsh oroppressiveconduct

22. Thissectionallowscorporationsto pursuetheir legalrightsby statingthat the
commencementof legalproceedingsor the submissionof a disputeto arbitrationwill not, in itself
constituteharshor oppressiveconduct.

Item 3 - Subsection75B(l) - Interpretation

23. This itemallows for referenceto a personinvolved in a contraventionof theAmendments
to bereadas referenceto a personwho:

(a) hasaided,abetted,counselledor procuredthecontravention;
(b) hasinducedthe contravention;
(c) hasbeenknowinglyconcernedin thecontravention;or
(d) hasconspiredwith othersto effectthecontravention.

Item 4 - Paragraph 80(1)(a)- Injunctions

24. This itemgivestheCourtpowerto grantan injunction, interalia, whereapersonis
engagedin or proposesto engagein contraventionof theAmendments.

Item 5 - Subsection82(1) - Action for damages

25. This itemallows for therecoveryof theamountoflossor damagearising outof a
contraventionof theAmendments.



Item 6 - Section 83 - Finding in proceedingsto be evidence

26. Thisitem allows for a finding of contraventionof theAmendmentsto bepriniafacie
evidenceofthefact.

Item 7 - Subsections84(1)and (3) - Conduct by directors, servantsor agents

27. Thisitem allows for the intentof a corporationto besufficiently shownby demonstrating
thata director,servantor agentof thebody corporatewasengagedin therelevantconductand
that thedirector,servantor agentwasoperatingwithin that person’sactualor apparentauthority.

Item 8 - Subsection86(2)- Jurisdiction of the Courts

28. This iteminvestsStateCourtsof appropriatejurisdictionwith authority,within the limits
oftheirjurisdictions,overmattersarising undertheAmendments.

Item 9 - Paragraphs86A(1)(b), (4)(b) and 5(b) - Transfer of matters

29. This item allowstheFederalCourtto transfermattersbroughtundertheAmendmentsto
anappropriateCourtof a Stateor Territory.

Item 10 - Paragraph 8611(l)(b) - Transfer of certain proceedingsto the Family Court

30. This item allowsmattersbroughtundertheAmendmentsto betransferredby theFederal
Court,on the applicationof theparty to theproceedingof its own motion, to theFamily Court.

Item 11 - Subsections87(1), (1A), (1B) and (1C) - Other orders

31. Thisitem makesavailableto a Court thewide rangeof discretionaryordersavailable
undersection87 in mattersbroughtundertheseAmendments.

Item 12 - Subsection87(1CA) - Other orders (commencementof actions)

32. This item allows for a periodof two (2) yearsfrom thecontraventionof theAmendments
for anactionto be broughtby theaggrievedpartyundersection87(1A).

Item 13 - Subsection87(1D)- Other orders (conduct following allegedcontravention)

33. This item allows a Court, in determiningwhetherconductis harshor oppressiveand
arisingfrom theexploitationof an existingcommercialrelationship,to haveregardto theconduct
ofthecorporationfollowing theallegedcontravention.



Item 14 - Paragraphs 87A(l)(b) and (c) - Powerof Court to prohibit payment or transfer of
moneysor other property

34. In orderto preserveassetsto meetliabilities arisingfrom aclaim, this itemallows for a
Court, on theapplicationof theMinisteror theTradePracticesCommission,to makean order
prohibitingthetransferor paymentof moneysor thedisposalofpropertyby a corporationin
circumstancesof allegedbreachof theAmendments.
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