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TRADE PRACTICESAMENDMENT BILL 1992

OUTLINE

Thepurposeof this Bill is to introduceintoAustraliaa strictproductliability
regimebasedon the1985EuropeanCommunityProductLiability Directive
by wayofamendmentof theTradePracticesAct1974. It providesaregime
of strict liability, wherebya personwho is injuredorsuffersproperty
damageasa resultof a defectiveproducthasaright to compensation
againstthemanufacturerwithouttheneedto provenegligenceon thepart
of themanufacturer.

2. Thekey conceptof thenewPartVA insertedby this Bifi is thataperson
whois injured,orwhosepropertyis damaged,by adefectiveproductwill
havea right to compensationagainstthemanufacturerof theproduct.
Goodsare‘defective’ if theydo not havethedegreeofsafetywhichpersons
generallyareentitledto expectin all thecircumstances.‘Manufacturer’ has
thesameextendeddefinition ascurrentlyappliesfor thepurposesof
Division 2A of PartV of theTradePracticesAct.

3. Themanufacturercanescapeliability whereit carL proveoneof a
numberof defences,themostsignificantbeingthatthegoodswerenot
defectivewhensuppliedby themanufactureror that thegoodsrepresented
the“stateof theart”. TheBill alsoprovidesthat,wheregoodscontaina
defectonly becauseof compliancewith a mandatorystandardimposedby
theCommonwealth,theCommonwealthand notthemanufacturershould
be liableto compensatetheconsumer.Theamountofcompensationpayable
isreducedby contributoryactsbytheinjuredparty.

FINANCIAL IMPACT STATEMENT

4. It is notpossibleto makeaprecisecostingof the impacttheBill will
haveonGovernmentexpenditure;however,theeffect is notexpectedto be
major. Thereis no planat thisstageto augmentthestaffor resourcesof any
CommonwealthDepartmentor Authority asa consequenceof the
introductionof thenewregime. TheTradePracticesCommissionand
courts,including theFederalCourt,mayhoweverin thelong runrequire
increasedfundingasa resultof theftproposedadditionalrolesif theft
productliability relatedworkloadis greaterthananticipated.

5. Costsmayalsobe incurredin consequenceof Commonwealthliability
for goodswhich aredefectivebecauseof compliancewith mandatory
standards.Suchcostswill only arisewherea Commonwealthmandatory
standardrequiresamanufacturerto producegoodswhich arenot assafeas
thecommunityis entitledto expect.
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6. TheBill will ensurethatthepersonresponsiblefor puttingdefective
goodsinto circulationis thepartyliableto compensatethosewho sufferloss
becauseof thedefect. This is ofbenefitto thewholecommunity.While there
will eventuallybesomeincreasedcostto businessasaresultofthenewlaw,
Europeanexperienceundera verysimilarregimehasshownthatthiscost
wili bealmostimperceptiblein the initial yearsandvery gradualafterthat.

ABBREVIATIONS

WA: TradePracticesAct 1974
Commission:TradePracticesCommission
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NOTESON CLAUSES

Clause1- ShortTitle
1. This clauseprovidesfor theAct to becitedastheTradePractices
AmendmentAct 7992. It alsoprovidesthatthe‘PrincipalAct’ referredto in
thisAct is theWA.

Cause2-Commencement 4
2. Thisclauseprovidesfor thisAct to commenceon thedayit receives
RoyalAssent.

Clause3-Application
3. Thisclauseprovidesthat thenewliability regimecreatedby thisAct
will applyto goodssuppliedby theftmanufacturerafterthecommencement
of thisAct. TheAct will notapplyretrospectivelyto goodsalreadyputinto
circulationby manufacturersprior to commencement.

Clause4- Insertionof NewPart
4. Thisclauseinsertsa newPartin theWA - PartVA, whichprovidesa
newregimeimposingliability on amanufacturerfor damagecausedby a
defectin its product.

Section 75AA - Interpretation
5. All definitionsin PartI oftheWA will applyto thenewPartVAsofar
astheyarerelevant.Section7SAA, however,providesanumberof
additionaldefinitionsfor thepurposesof PartVA.

6. Themostsignificantdefinitionis thatof a ‘mandatorystandard’,
becausea manufacturercanescapeliability if it canprovethattheproduct
wasdefectivesolelydueto compliancewith amandatorystandard(see
section7SAK below). Section7SAA providesthata ‘mandatorystandard’is a
standardfor thegoodsoranythingrelatingto them,which is imposedon the
manufacturerby a State,Territoryor Commonwealthlaw, andwheresome
civil or criminalsanctionis attachedto a failureto comply. A mandatory
standardcould,for example,conceivablysetrequirementsfor suchmatters
asthedesign,testing,manufacturingprocedure,compositionor
performanceofgoods,orfor instructionsandwarningsasto theiruse.

-4.



7. It is importantto notethedifferencebetweensimply“approving” a

~ productfor manufactureandsaleandsettingastandardin relationto the
~ product. Merely“rubberstampingt’a productfor releasedoesnotconstitute

theimpositionof amandatorystandard.However,if theapprovalprocess
involvesdictating absoluteor non-discretionaryperformancecriteria,
manufacturingprocessor suchmatters,it is consideredthatthesewould
involve theimpositionofa mandatorystandard.

8. Thedefinition of ‘mandatorystandard’in section75AA specifically
excludesa standardwhichcanbecompliedwith by meetingahigher
standard.Standardswhichonly prescribeminimumrequirementsdonot fall
within thisdefinition. A standardwhich merelypermits(asdistinctfrom
requires)a productto be tested,constituted,labelled,manufactured,etcin a
certainway, is thereforenota ‘mandatorystandard’.

9. A ‘Commonwealthmandatorystandard’is definedasamandatory
standardimposedby Commonwealthlaw. Standardswhich aredeveloped
by aCommonwealthAuthority but imposedunderStateor Territory laws
(suchas,for example,thefoodstandardsdevelopedby theNationalFood
Authority) arethereforenot “Commonwealthmandatorystandards”.

Section 75AB - Certain interpretation provisions (importersand others
taken to be manufacturersetc.) apply to this Part.
10. UnderthisPart,amanufactureris liable to compensateapersonwho
sufferslossbecauseof a defectin goodsit supplied(seesections7SAD to
7SAG below).

11. Division 2A of PartV of theTPA alsoprovidesaliability regimeagainst
manufacturersin certaincircumstances.Subsections74A(3) to (8)providean
extendeddefinitionof manufacturerfor thepurposesofDivision 2A. A
corporationwill beheldto be themanufacturerofgoods:

wherethe corporationmanufacturesthegoods;
wherethecorporationholdsitself out to thepublic asthe
manufacturer;
wherethegoodsare“homebrand”manufacturedunderlicencefor the
corporation;
wherethecorporationpermitssomeoneto promotethegoodsasthose
of thecorporation;or
wherethecorporationis theimporterof thegoods.
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12. Section75AB providesthat thisextendeddefinitionwill applyfor the
purposesof thenewPartVA. Thusall referencesto thecorporationwhich
manufacturedthegoodsin PartVA includethosedeemedto be the
manufacturerby virtueof thissection.

Section 75AC Meaning of Goods havingdefect
13. Section7SAC providesmeaningfor a termwhich is centralto the
purposesof PartVA. Subsection75AC(1)providesthat goodsaredefectiveif 4
theydonotprovidethelevelof safetywhichpersonsgenerallyareentitledto
expect. Thisis anobjectivestandardbaseduponwhatthepublicatlarge,
ratherthananyparticularindividual,is entitledto expect.

14. Subsection7SAC(l)doesnotrequiregoodsto beabsolutelyfreefrom
risk. Thelevel of safetyrequftedis thatwhichthecommunityis entitledto
expect. It is thustheobjectiveknowledgeandexpectationsof thecommunity
which areto beassessed,not thesubjectiveknowledgeand expectationsof
theinjuredparty. It shouldalsobenotedthat in assessing“safety”, the
potentialrisk of damageto propertyis to be takeninto accountaswell asthe
risk of personalinjury ordeath.

15. lt shouldbenotedthat therearea numberof different typesof
potentialdefects.Designdefectsrelateto matterssuchastheform,
structureandcompositionof thegoods. Manufacturingdefectsarethose
relatedto matterssuchastheprocessofconstructionandassembly.
Instructionaldefectsarethosecausedby incorrector inadequatewarnings
andinstructions.All thesecategoriesof “defect” fall within themeaning
ascribedto defectin section7SAC.

16. Subsection7SAC(2)providesassistancein the applicationof the
generalprinciplesetdownin subsection7SAC(l). It providesthat, in
assessingsafety,all therelevantcircumstancesareto be takeninto account.
Thesubsectionalsolistsa numberof specificfactorswhich mustbe
considered.

17. Thefirst factorlistedis themarmerandpurposeof themarketingof
thegoods[paragraph75AC(2)(a)J.This factormayberelevantwherethe
productis marketedfor professionalor tradeuse. Thelevel of warningsand
instructionsrequiredcouldbeexpectedto be lessfor suchproductsbecause
themanufacturercanassumea certainamountof pre-existingknowledge
on thepartofthepurchaser.(This is not to suggestthatprofessional
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productsrequireno warningsorinstructions,merelythatthetypeandpitch
of anyinstructionsand warningswill necessarilybedifferent.) An untrained
consumercannotexpectto receivedetailedinstructionswhenpurchasinga
productonly meantfor useby trainedpersons.Similarly,consumersare
entitledto expectahigh degreeof safetyfrom goodswhicharemarketedin
a mannerdepictingsimplicity andsafety.

18. Thesecond“group” of factorscanbegenerallyreferredto asthose
relatingto presentation.Paragraphs7SAC(2)(b)to (d) requirefactorssuchas
thepackaging,markings,instructionsandwarningsto be takenintoaccount.
In relation to goodswhich areknownby themanufacturerto bepotentially
hazardous,instructionsandwarningsareparticularlycrucial,asit is
throughthesesourcesthatthemanufacturercandetail thenatureandextent
of thepotentialhazardandprovideadequateinstructionsto assist
consumersin avoiding that hazard.Similarly, thegeneralpresentationof
theproductcaninfluenceconsumerexpectationsby exaggeratingsafety
aspectsor minimisingreferenceto possiblerisks.

19. A furtherfactorwhichmustbetakenintoaccountis theuseto which
theproductcouldreasonablybeexpectedto beput [paragraph75AC(2)(e)l.
This “use” includesall reasonablyexpectedsecondaryusesandlikely
potentialmisuse.Thusin somecasesa manufacturerwill beunderan
obligationto warnconsumersofthepotentialconsequencesof misusewhich
couldbeanticipatedby themanufacturer.Thismayin certaincircumstances
go beyondmerelystatingthata certaincourseofactionshouldnotbe
adoptedand requirethemanufacturerto detailthespecificconsequencesof
suchmisuse(ie, to detail thetypeof injuryor damagewhichmaybe
suffered). If thelossdoesresultpartially from misuse,themanufacturerwill
beableto reducetheamountof compensationpayableto reflect thatpartof
thedamagecausedby contributoryactsby theinjuredperson(seesection
75ANbelow),but this doesnot relievethemanufacturerof theobligationto
warn.

20. Thefinal specifiedfactoris thetimeat which thegoodsweresupplied
[paragraph75AC(2X0]. Thecritical time is whentheallegeddefectivegood
which causedthelosswasput intocirculationbyits manufacturer.Goods
whichmet communityexpectationsat that timearenot defectiveata later
time becausethesafetyexpectationsof thecommunityhaveincreased.
Goodswhich areolderandhavebeensubjectto moreusesimilarlycannotbe
expectedto beassafeasbrandnewones. [Seealsosubsection7SAC(3)
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below.]

21. As notedabove,in additionto thefactorsspecifiedin subsection
75AC(2),thecourtmusttakeall relevantcircumstancesintoaccountin
determiningthesafetyofgoods. Safetyexpectationsmayalsodependon
matterssuchasthenatureoftheproductandcommunityknowledgeof that
product. For example,therearea numberof knownnegativesideeffects
associatedwith certainpharmaceuticalsandvaccines.It is alsogenerally
acceptedandknownthat thesesideeffectscannotbeavoided.Suchproducts
areknownto confersubstantialbenefitswhichflow to thewidercommunity
atlarge. Thesmall statisticalchanceof injury associatedwith themdoesnot
of itself meanthat theyare“defective”.

22. Similarly, thereis aclassofgoodswhichcanbeconvenientlyreferred
to as“inherentlydangerousproducts”. Productsin thisclassincludetobacco,
gunsandknives. Becausesuchproductsare,by definition, inherenfly
dangerousandknownto besuch,communityexpectationsin relationto
theseproductsmustincludeanunderstandingofthedegreeofrisk involved
with theiruse. In thecaseof productsfor which thenatureof thedangeris
well knownto thegeneralcommunity,the communityexpects(andmust
accept)a degreeofrisk. Otherproducts,however,wheretherisk is less
generallyknownmayrequireappropriatewarnings.

23. Theprice ofthegoodsmayalsobe relevant.Thepurchaserofa
cheaperproductshouldnot expectthatproductto containanyadditional
specialsafetyfeatureswhich maybeassociatedwith amoreexpensive
version. A consumeris, however,entitledto expectthattheproductis not
dangeroussimplybecauseit is cheaper.

24. Therole which intermediariesmayplayin thesupplyofgoodsmay
alsoneedto be takenintoaccount.For example,prescription
pharmaceuticalsaresuppliedto theconsumerby a qualifiedpharmacistand
only on theprescriptionofa qualifiedmedicalpractitioner. Dueto the
complexnatureandeffectsof theseproducts,completeinstructionsand
warningsmaynotbeprovidedto theconsumerby themanufacturer.
However,detailedproductinformationis providedto doctorsand
pharmacistsby themanufacturersotheselearnedintermediariesare
sufficientlyinformedto beableto decidewhetheror not it is appropriateto
dispensepharmaceuticalsto particularconsumers.This factorwill be
relevantin determiningwhetherapharmaceuticalis defective,particularly
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whereaclaimof adefectin informationprovidedis made. [Seealsothe
defencein paragraph75AK(l)(a) below.1

25. Subsection75AC(3)makesit dearthata productis notdefectivesolely
becauseasaferproductis subsequentlyput on themarket. Thisshouldnotbe
seenaspreventingthis factorfrom beingtakeninto accountby a court,but
merelyprovidingthatthis is not to beseenasthesolereasonfor goodsbeing
considereddefective.This subsectionshouldensurethatproduct
developmentandinnovationarenot jeopardisedby theintroductionof a
strict liability regime.

26. In relationto standards,theremustalsobesomerecognitionthat there
is atime lagbetweenscientificandtechnologicaladvancesandthe
developmentof newstandards.This is probablymostpressingin thecaseof
therapeuticgoods,wheretherecanbea long periodbetweenthe
developmentof a drugandits releaseonto the market, Subsection7SAC(4)
seeksto ensurethatno liability shouldattachto theCommonwealthsolely
becauseits standarddoesnot representtheverylatest technicalorscientific
knowledge.Onceagain,this is not to saythatthiscannotbeafactorin
assessingsafety,only that it shouldnotbe thesolefactor.

Sections75ADto 75A0 - Liability Provisions

27. Sections7SAD to 7SAG setout thetypesof compensationwhich a
personcanclaim from themanufacturerunderPartVA for losscausedby
defectivegoods. For constitutionalreasonsonly manufacturerswhich are
corporationsareliableunderthis Part. (Notetheextendeddefinition of
manufacturerprovidedbysections7SABaboveand75AJbelow.)
Amendmentsto section6 oftheTPAcontainedin this Bill will providean
extensionto non-incorporatedmanufacturersin certainsituations- see
below. Theapplicationof PartVA is alsorestrictedto supply“in tradeor
commerce”. Non-commercialsupplyis thereforeexcluded.

28. As hasalreadybeennoted,this newstrictproductliability regimeis
basedon the1985EuropeanCommunityDirectiveon ProductLiability. The
Government’sintentionin introducingthis regimeis thatAustralian
consumerswhoareinjuredbydefectivegoodsshouldbeplacedin aposition
which is no lessadvantageousthanthat enjoyedgenerallyby theirEuropean
counterpartsin thesamesituation. In this contextit shouldbenotedthat
while theBC Directiveclearlyrequiresthata plaintiff beartheburdenof



provinghis/hercase,theDirectivewaspreparedon theunderstandingthat
MemberStateswould continueto utiiisetheirexistingrulesof evidenceand
procedurein dealingwith casesbroughtundertheDirective. (

29. In practicethis meansthat,in manyBC countries(including theUnited
Kingdom,Ireland,Germany,FranceandItaly), claimantshavethe
advantageof certainproceduralandevidentiarydeviceswhich, in varying
degrees,mayassistplaintiffs to makeout theircases.

30. TheBill conformswith theBC Directiveby leavingtheonusof proof
on thebalanceof probabilitieson theissuesgoingto liability (sections75AD
to 75AG) firmly with theplaintiff. In contrastto theDirectiveitself, in the
Australianlegalcontextthereis noneedto specificallyprovidethat this is
thecasebecauseAustraliancourtswill presumethisto besoin theabsenceof
expresswordsto thecontrary.This is likewisethecaseundertheequivalent
British legislation,theConsumerProtectionAct 1987. TheGovernment
intendsthatin applyingthis legislationtheAustraliancourtswill fully
acquaintthemselveswith theemergingjurisprudencein Europe,especially
on proceduraland evidentialmatters.

Section75AD - Liability for defectivegoodscausinginjuries - loss by injured
individual
31. Section75AD givesanindividual theright to becompensatedby the
manufacturerfor losssufferedby theindividualasaresultofinjury caused
by defectivegoods.

32. Wherean individual diesbecauseofa “wrongful act”, Stateand
Territory lawsbasedon Lord Campbell’sAct providethatcertain
dependantsof thedeceasedmayclaim for specifiedclassesof damages
throughtheadministratoror executorof theestate. Paragraph75AD(f)
providesthat,whereanindividualdiesasaresultofinjuries causedby
defectivegoods,theseStateandTerritory lawswill apply to anactiontaken
underthisPart. Thisprovisionoperatesin conjunctionwith section75AH
[seebelow].

Section75AE - Liability for defectivegoodscausinginjuries - loss by person
other than the injured individual
33. Thedependantsof apersonwhois injuredordiesbecauseof defective
goodsmayalsosuffertheirown lossasa resultof that person’sinjuries or
death.Section7SAEprovidessuchpersonswith a right to takea separate
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actionto recoversuchloss,as“Lord Campbell”typeactionscompensate
only in limited circumstances.

34. Losswhich is causedby abusinessrelationshipbetweentheinjured
personandthepotentialclaimantis specificallyexcludedby paragraph
75AB(1)(e),asthelegislationis not intendedtocreaterightsofa commercial
nature. Lossescaused,for example,by theinjury of abusinesspartneror

) injury of a directorof a companyarethereforeexcluded.Subsection75AE(2)
makesit clearthat, for thepurposesof thisregime,a professionis abusiness.
It alsoprovidesthat anemployer/employeerelationship(oroneof a similar
nature)is abusinessrelationship.

Section 75AF - Liability for defectivegoods- tossrelating to other goods
35. Section75AF providesaright to recoverlosswheredefectivegoods
causedamageto, ordestructionof, personalproperty.Only lossoccasioned
throughthedamageordestructionof goodsofa kind ordinarily acqulredfor
personal,domesticorhouseholduseorconsumptioncanbe recovered.
Damageto, or destructionof, thedefectivegoodsthemselvesis specifically
excludedasthis is coveredbyotherremedies.In addition,paragraph
75AF(d) providesthatthedamagedgoodsmustnotonly beof a“consumer”
type,theymusthavebeenusedorintendedfor useby theclaimantmainlyfor
that purpose.

36. Damageto commercialpropertyis specificallyexcludedfrom thescope
of theregime,asit is consideredthatcommercialusersareusuallyin abetter
positionto protectthemselvesfrom suchrisk throughtheircommercial
arrangements.

Section75AG - Liability for defectivegoods - loss relating to buildings, etc
37. Defectivegoodsmayalsodamageor destroyrealproperty,suchas
land,buildingsandfixtures(forexamplestoves,fixedbookshelvesandlight
fittings). Section75AG givesa persontheright to recoverlosssufferedasa
resultof damageto ordestructionof realpropertycausedby defective
goods. As is thecasewith personalproperty,damageto commercial
property’isexcludedandonly lossoccasionedthroughdamageto propertyof
akind ordinarily acquiredfor privateuseis recoverable.Similarly
paragraph7SAG(d)providesthat thedamagedgoodsmustnotonly beof a
“consumer”type,theymusthavebeenusedor intendedfor useby the
claimantmainlyfor that purpose.
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Section75A1-I - Survivalof liability actions
38. Thissectionprovidesfor theapplicationof StateandTerritory laws
aboutthesurvivalof causesof actionvestedin personswhodieto cases
broughtunderPartVA. TheseActsprovidethatall causesof actionvestedin
a personat thetime of hisorherdeathsurvivefor thebenefitof theestate.
Theywill applyto casesbroughtunderPartVA whetherornot the deathwas
actuallytheresultoftheinjuries causedby thedefect. However,thetypesof
damagesrecoverablewill differ dependingonwhetherthedeathwascaused
by therelevantinjuries.

Section75A1 - Section 7SAD not to apply where workers’ compensationor
law giving effect to an international agreementapplies
39. Thissectionprovidesthat losswhichcouldberecoveredundera law of
aState,Territory or theCommonwealthwhicheither:

relatesto workers’ compensation;or
giveseffect to an internationalagreement;

cannotbe recoveredunderthenewPartVA.

40. ThenewPartVA is beingintroducedasaconsumerprotection
measure.Losscausedby work-relatedinjurieshasthereforebeenexcluded,
asit is consideredthat this field is comprehensivelyregulatedunderexisting
workerstcompensationregimes.Similarly,losswhich is regulatedby wayof
internationalagreementhasalsobeenexcluded.

Section75AJ - Unidentified manufacturer
41. Becausetheright to compensationcreatedby thenewPartVA applies
notonly to owners,but to innocentbystanderswhoareinjuredby defective
goods,it maynotalwaysbepossiblefor apotentialclaimantto identify the
manufacturerofthedefectivegoods. Thenewsection75AJ seeksto assist
potentialclaimantswhoarein this position.

42. Subsection75AJC1)permitsapotentialclaimantto servea written
requestto anyor all knownsuppliersof theactiongoodsrequestingthemto
identify themanufacturerofthegoods,or(if thesupplierdoesnotknowthe
nameofthemanufacturer)thenameofthepartywhichsuppliedit with the
goods.It shouldbenotedthat it is themanufacturerfor thepurposesof
section75A8which is referredto in this context,asit would beof little
assistanceto a consumerif a foreignmanufacturerwasidentifiedrather
thantheAustralianimporter.
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43. The“service” of therequestshouldbeconductedin accordancewith
section28A of theCommonwealthActsInterpretationAct1901. Underthat

)provision,serviceof a documentona corporationcanbeeffectedby either
sendingthedocumentby pre-paidpost to,or leavingit at,theheadoffice,a
registeredofficeor aprincipaloffice of thecorporation.

k44~ Wherethepotentialclaimantstill cannotidentify themanufacturer
‘after 30 days,subsection75AJ(2) providesthateachsupplierwhich did not
respondto suchrequestsis deemedto havemanufacturedthegoods.

45. In thesecircumstances,theclaimantwill bein a positionto takeaction
againstthesupplierof theactiongoodswhich is bestplacedto meetthe
claim. This is notconsideredundulyharsh,asa suppliercaneasilyavoid
beingmadeliableby virtueofthissectionby simplyprovidingtheclaimant
with thenameof its supplierorof themanufacturer.

Section 75AK - Defences
46. Section75AK providesthat themanufacturerwill not beliable to
compensatetheclaimantif it canproveoneof a numberof defences.

47. Paragraph75AK(l)(a)givesthemanufacturera defenceif it canprove
thattheallegeddefectdid notexistat thetime theproductleft thecontrolof
themanufacturer(“the supplytime”). Themanufactureris thusnot liable for
mattersbeyondits controloccurringeitherlateron in the distributionchain
orcausedby theinjuredpartyorotherusersof theproduct.

48, Subsection7SAK(2)providesadefinitionof “supplytime”. In thecase
ofgoodsotherthanelectricity,thesubsectionprovidesthat thesupplytimeis
thetime atwhichtheyweresuppliedby theirmanufacturer.In thecaseof
electricity,the“supply time” is definedasthetime at which it wasgenerated.

49. To succeedin thisdefence,themanufacturermustshow,on thebalance
ofprobabilities,thatthe(admittedly)defectivegoodsweredefectfreewhen
theyleft themanufacturer’scontrol. Factorssuchasthenatureof thegoods,
thelevelof useof thegoods,andthelengthoftime betweenthegoods
leavingthecontrolof the manufacturerand thedamagewill be important.
Dependingon thenatureof thedefect,themanufacturermayalsoneedto
providedetailedevidenceon themanufacturingprocessandqualitycontrol
to which theallegeddefectivegood(notjustgoodsof thattypegenerally)
wassubjected,in orderto showthat thisparticulargoodwasnot defective
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whenit left themanufacturer’scontrol.

50. Theroleof intermediariesmaybe relevantin relationto thisdefence. I
As notedabovein relationto mattersrelevantto determiningwhethergoods
aredefective,dueto thecomplexnatureof pharmaceuticals,detailed
productinformationis providedto thequalifiedintermediariesratherthan
directly to~theconsumer.Theinformationis providedwith theexpectation
that it will beusedto properlyinform theconsumerabouttheproductastheI
doctoror pharmacistseesfit. A productcannotbeconsideredto bedefective
if it actsin aninjuriousordamagingmannerdueto thefailure of the
intermediaryto properlyinform theconsumer,providedthat theproper
informationis providedby themanufacturerto theintermediary.

SI. This defencewill alsobeparticularlyrelevantforcomponent
manufacturers.In manycases,acomponentmaybeincorrectlyinstalledinto
a finishedproductandsubsequentlyactin a“defective” manner.In these
circumstances,thecomponentmanufacturercanusethisdefenceandprove
that its productwasfreeofdefectsat thetime it wassupplied. (Seealsothe
specificdefencefor componentmanufacturerscontainedin paragraph
75AK(l)(d) below.)

52. Paragraph75A1K(l)(b) providesadefencewherethemanufacturercan
provethat theonly reasontheproductwasdefectivewasbecauseit
compliedwitha mandatorystandard.Note thatcompliancewith the
standardmusthavebeenthesolecauseof thedefect;themanufactureris not
freedfrom liability wherecomplianceis merelyapartialcauseof the
relevantdefect.

53. As notedabove,section75AA providesthatastandardwhich setsonly
minimum performancerequirementsis nota ‘mandatorystandard’for the
purposesof PartVA. Whereamanufactureris freeto exceedtheminimum
requirementsof thestandardwithoutsanction,thenit cannotbesaidthat
thestandardis thesolecauseof thedefect. Similarly, wherethe
manufactureris freeto choosehowto achievetheperformancelevel
requiredby thestandard,andchoosesa “defective”method,thisdefencewill
notbeavailable.

54. Paragraph7SAK(l)(c) providesthemanufacturerwith adefenceif it
canshowthat thedefectcouldnothavebeendiscoveredin thelight ofthe
stateof scientificandtechnicalknowledgeat thetime thegoodswere
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supplied.This is sometimesreferredto asthe“developmentrisks” or “state
of theart” defence.

55. It is theobjectivestateof scientificandtechnicalknowledge,not the
subjectiveknowledgeof theindividual manufacturer,which is to be taken
into account. It is only if thedefectcouldnothavebeendiscoveredby
anybodythatthemanufacturerwill beableto succeed.A manufacturermust

~ expectthattheremaybe furtherscientificortechnicaladvancesduring the
periodof testingandproduction.Themanufacturershouldthereforesatisfy
itself that therehavebeenno furthertechnicaladvanceswhich affect the
safetyofthegoodsbeforeputting theminto circulation.

56. Similariy, a manufacturermustkeepup to datewith advancesin
knowledgeafterit first putsa productinto circulationto ensurethatnew
informationis takenintoaccountin themanufactureofsubsequentgoods,as
newinformationmayexposedefectsin goods. Thecrucial timeis therefore
whentheallegeddefectivegoodwhich causedtheinjury wassuppliedby the
manufacturer,not thetime at whichthemanufacturerfirst suppliedgoodsof
that type.

57. Thewide meaninggivento ‘goods’ in section4 of theTPA will include
componentpartswhich arelaterintegratedinto finishedgoods.
Manufacturersof componentswhich areincorporatedinto finishedproducts
will thereforealsobeliable to compensateinjuredclaimantsif the
componentgoodscontributeto (orcause)adefectin thefinishedgoods. (In
this context,notethatif a defectivecomponentis incorporatedin the
finishedgoods,thosegoodswill alsobedefectiveandthat boththe
componentmanufacturerandthemanufacturerof thefinishedgoodswill be
liableto compensatetheclaimant.)

58. However,themanufacturerof componentsshouldnotbe liable if the
finishedproductis defectivesolelydueto anactoromissionofthe
manufacturerof thefinishedproduct. Paragraph75AlC(I)(d) therefore
providesa componentmanufacturerwith a defenceif it canprovethatthe
defectis attributableonly to thedesignof thefinishedgoods,or to any
markings,instructionsor warningsgivenby themanufacturerof thefinished
goods.

59. Paragraph75AK(I)(d) makesit dearthata defectin a component
cannotbeattributedto thecomponentmanufacturerif thedefectis dueto an
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activity of theultimatemanufacturer,suchascarelessassembly,usingan
unsuitablecomponentor incorrector inadequateinstructions.As noted
above,thedefencein paragraph75AKCI)(a)mayalsobe relevantto
componentmanufacturersin thesecircumstances.

Section 75AL - Commonwealthliability for goods that are defectiveonly
becauseof compliancewith Commonwealthmandatorystandard
60. As notedabovein relationto section75AK, it is adefencefor the
manufacturerto showthat thegoodsweredefectiveonly becauseof
compliancewith a mandatorystandard.Section7SAL providesthatwhere
that defenceis successfullyarguedin relationto a Commonwealth
mandatorystandard,thentheCommonwealthshouldbe liableto
compensatetheclaimantinsteadof themanufacturer.

61. Subsection75AL(I) requiresadefendantwhois seekingtorely ona
Commonwealthmandatorystandardasa defenceto servea copyof its
defenceanda prescribednoticeon theCommonwealthassoonas
practicableafterraisingthedefence.

62. Subsection75AL(2) automaticallymakestheCommonwealtha
defendantto theactiononcethenoticehasbeenserved.

63. Subsection7SAL(3) makestheCommonwealthliablein theplaceof the
defendantif thedefendantwould havebeenliablebut for a ‘mandatory
standards’defencein relationto a Commonwealthmandatorystandard.It
furtherprovidesthat judgementwili beenteredagainsttheCommonwealth
for theamountof theloss,andpermitstheCourt to makesuchcostsorders
asit seesfit in theinterestsofjustice.
Section75AM - Liability joint and several
64. Underthenewscheme,it is possiblethatmorethanonepartywill be
liable to compensatetheclaimantfor theloss. Forexample,wherelossis
causedby a defectin a component,boththecomponentmanufacturerand
themanufacturerof thefinishedproductcouldbeliable. Similarly,a number
ofsupplierscouldbesimultaneouslyliable pursuantto section75AJ.

65. Whereseveralpersonsareliable to thesameclaimantfor thesame
damage,theadequateprotectionof theclaimantrequiresthatheor shebe
ableto claimthefull amountagainstanyoneof thosewhoareliable.
Section75AM thereforemakesall thoseresponsibleliable“jointly and
severally”(ie, individually andcollectively). This givestheclaimantthe
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opportunityto instituteproceedingsagainstthepartywhichwill bebestable
paycompensation.Theclaimantis alsorelievedof thenecessityto takea

~separateactionagainsteachpartywho is liable to compensatehim or herin
orderto obtaineachperson’s“portion” of theloss(that is, that partof the
lossfor which thepersonis responsible).

166. Any defendantwhobelievesthat liability shouldbesharedis of course
1 liberty to join otherpartiesto theactionby wayof thirdpartyproceedings
in thenormalmanner.

Section 75AN - Contributory acts or omissionsto reducecompensation
67. Wherethelosswascausedby bothadefectandanactoromissionof
thepersonwho sufferedlossbecauseof thedefectivegoods,thecourtwill
reducetheamountof compensationby anappropriateamounttakingall the
circumstancesintoaccount. In appropriatecircumstances,thereductioncan
amountto a completedisallowanceof theclaim.

68. It is expectedthat in decidingwhetherthereshouldbeanyreduction,a
courtwill takeintoaccountthenatureof theactor omissionwhich
contributedto theloss. Forexample,wheretheactis onewhich would be
associatedwith normaluseof theproduct(suchasturningonanappliance)
a reductionin damageswould notbeanticipated.It is thereforeexpected
that reductionswill occurto takeinto accountonly theculpableactsor
omissionsof theinjuredperson.

69. Subsection75AN(3)providesthattheactsoromissionof an individual
includetheactsoromissionofanotherpersonfor whom theindividualis
responsible.A reduction(ordisallowance)of damagescanthereforealsobe
madewherethelossis partiallycausedby apersonfor whomtheindividual
whosufferedthelossis responsible.

70. Damagesareonly to be reducedin thecircumstancesoutlinedin this
section.Theamountof compensationis thereforenot tobereduceddueto
theactor omissionof otherparties,suchastransportersor wholesalersof
thegoodsor otherbystanders.In suchcircumstances,themanufacturer
remainswholly liableto theclaimantandshouldseekto recover(eitherin
wholeor in part)againstthat party.
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Section 75.40 - Timefor commencingactions
71. Subsection75A0(1)providesthat apotentialclaimantmustcommence
anactionwithin threeyearsof thetimeatwhich heor shebecameaware(or1

oughtto havebecomeaware)of theloss,theexistenceof a defectin the
goodsand theidentityof themanufacturerof thegoods.

72. Paragraph75A0(2)createswhatis knownasa “reposeperiod”for the
purposesof PartVA. It providesthatactionsto recoverdamagemustbe
commencedwithin 10 yearsof thesupplyof theproductby themanufacturer.
Thetimeat which thereposeperiodbeginsto runis thetime atwhich the
allegeddefectivegoodwhich causedtheloss(notmerelyagoodof thattype)
wasfirst suppliedby its manufacturer.(Notethat, in thecaseof importers,
therelevanttimeis thatwhenit wasfirst suppliedby that importer.)

Section7SAP- Application of provisions not to be excludedor modified
73. Section75APis basedonsection68 oftheWA, andprovidesthatthe
applicationof PartVA cannotberestricted,excludedormodified by contract.
Any termofa contractwhich purportsto dosois void.

Section 75AQ - Representativeactions by the Trade Practices Commission
74. This provisionempowerstheCommissionto takeactionsunderthe
newPartVA on behalfofpersonswhohavesufferedloss. Subsection
75AQ(1)providesthattheCommissionmayfile a claimon behalfof
claimantsidentifiedin anapplication. Subsection7SAQ(2)providesthatthe
Commissionmustobtainthewritten consentof eachpersonit wishesto
represent.TheCommissionmayalreadybring representativeactionsin
relationto allegedcontraventionsof PartV oftheTPA.

Section 75AR - Savingsof other laws and remedies
75. It is intendedthattherightscontainedin thenewPartVA shouldbein
additionto a claimant’spre-existingrights,whethertheybeby wayof
contract,tortor a statutoryrightundera Commonwealth,Stateor
Territory law. Section7SAR thereforeprovidesthat PartVA doesnot in any
wayexclude,limit or otherwiseaffectsuchrights.

Section75A5 - Jurisdiction of courts
76. This sectionconferspoweron theFederalCourtandStateand
Territory courtsof competentjurisdiction to hearmattersarisingunderthe
newPartVA. It alsoempowerstheFederalCourt to transfermattersto
eithertheFamilyCourtor aStateor Territory courtin certain
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circumstances.This is in line with otherprovisionsoftheWA.

Cause5-Otheramendments
77. Thisclauseprovidesthat theTPA is alsoamendedassetout in the
Schedule.Thefollowing amendmentsarecontainedin theSchedule.

1TPA paragraph 6(2)(c)
p78. Section6 of theTPAgivestheAct additionalapplicationin certain
circumstances.In particular,paragraph6(2)(c) providesthat theTPAapplies
to non-corporationsengagedin interstateor overseastradeor commerce,or
tradeor commerceinvolving a Territory. TheScheduleamendsthis
paragraphto providethat thisextendedoperationalsoappliesto matters
underPartVA.

TPA paragraphs T170fl)(a) & (c)
79. Undersection170 oftheWA, theAttorney-Generalmaygrantlegal
aid to a personwho hasinstituted(orproposesto institute)an actionunder
theTPA in certaincircumstances.TheScheduleamendssection170 to allow
legalaidto begrantedto personstaking actionunderPartVA.
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