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TRADE PRACTTCES AMENDMENT BILL 1978
EXPLANATORY MEMORANDUM ON AMENDMENTS 70 THE BILL

The amendments which are sought to the Irade Practices
apandnent Bill relate principally to the provisions of tha |
w1l wiich deal with the liability of manufecturers and importers,

ror thelr goods. - |

AENDMENTS 70 THE RESTRICTIVE IRADE PRACTICES PROVISIONS
. OF TAE BTV

sondment (1)

Clguse &

This amendment provides for the test in section 4D
! vhan partiea ere in competition with each other, to carrespond
v:th the test used in sections 45A, 45¢ and 88. .

Mendment (2)

Siguse 8

This amendment brings the sewxigting exception of joint

'?‘%u:‘es for the supply of services into closer correspondence
Wi the existing exception of joint ventures releting to goods.

*—ﬂu...." DMENTS TO THE CONSUMER PROTECTION PROVISIONS OF THE BILL
Sendnent, (3)

.Clause 14
202ing by This gmendment i3 to sub-section 74A(1) and alters the
:’finumn 0f "express warranty! to mgke it clear that the
a2 lon refers to an undertaking. assertion or statement in

:ﬁ;‘;ggg::o the quality, performance or characteristics of



mndment (Z")
Clause 14

This amendment is to paragraph 744(2)(c) and deletes
. the wm’d "Ol’", which is unnecessary, from line 30.

spendments (5), (6) and (7)
Clause 14 |

, These K amendments are to sactiom 74D and extend &
wnufacturer's liability, where his goods are of unmerchantable
quality, to the successors in title of a consumer who originall
acquired the goods, :

" smendment (8)
Clauge 14

This amendment 18 to sub-paragraph 74D(2)(2)(i) and
W1l bring the form of words used in that sub=-paragraph in line
vith the form of words used in sub-paragraph 74B(2)(a) (1),
- Mragraph 74C(2)(a) and sub-paragraph T4E(2)(e){1).

“endment (9)
Clause 14 .

This amendment L3 to sub-section 74F(3) and makes it
Hear, ag 15 glready provided in sub-section 74F(2),: that a
conufacturer who wishes to exclude his liability in respect of
:he Provision of repaly facilitiss or Spare parts must takas
;:‘jsonable steps to give notice that he does not promise that
% facilitias o parts will be available to those particular
*Nsumers acquiring the goods rather than to consumers at large

"Wendmente (10) and (11)

Clanse 14

. These amendments to sub-section 74G(2) are con-
-‘3‘-‘91‘&%:1&1 upont Aténdmant (3) (dealing with the definitison of
\ubgress warranty") and ensure that the terminology used in
:Af.ﬂhtfg.cn (2) corresponds with the tarninology usad in the
nltion of "express warranty" in suhesaction 76AC1Y.



8
¢lause 14

This amendment i# to paragraph 748(a) and clarifies

e fct that 8 saller may be liable under the general law as

',...mms (13) and (14)

Cleuse 16

These amendments are consequentlal upon Amendment (12)
ud OmAT the word “slsot, which will be unnecessary following
gt auendment, from both sub-paragraphs 74H(b)(i) end (i),

wondment (13)

C_lmse 14°

: This amendment is to sectlion 74K and makes it olear
mmt the action a geller ma?( institute ageinst a manufacturer,
14 regpect of the 1gtterts 1iability under the section, is an
stion for such Legel or equitable relief as the seller could
e obtained if the manufacturerts 1igbility to the seller
ud arisen under a contract of indemnity.

sendment (16)

Clause 14

] This gmendment substitutes a new sectlon 74J, to
:-Wids ‘greater certalnty &s to the time at which a gellerts or
? "ohsumerts cause of action under Division 2A will accrie
alnst the manufacturer and the total peried for whioh he

1l pemain liable for his goods.

2 New sub-section 74J(1) provides that all actions
-haer Division 2A must be commenced within 3 years from the
'Y on whieh the causs of setion accrued.

mas _ New sub-sestion 74J(2) removes uncertalnty by

ifSseribing the time st which sach cause of action under

an ﬁian 23 will be deemed to haye asccrued. In the case of
-,qlindemnity sction (section 74E) & seller's cause of setion
il acorue elther on the day on which he first made a payment
.-.’{,rgsl’ec’ﬂ of, or otherwise discharged in whole or in part,

. ¥ana lability to the consumer, O On the day on which the
:g;b“‘mer‘ commenced proceedings against him in respect of that
:135{1i{ty, whichever i@ the earlier, In all cther oases a

;2;:“ day on which the consumer Iirst vecame aware, or ocught
wa380nably to have become aware, ,'Epat the goods, or the




4,

New sub-section 74J(3) lmposes an absolute limit
che time within which & sellel Or consumer may commence an
.ctioﬁ against a manufacturer under Division 2A. This limit
{y 10 years from the day of the first supply of the relevant
‘Oodg to & consumer,

spendment (17)
Clause 14

This amendment is to proposed section 74K and is
consequentiel upon Amendment (18), Section 74K renders void
sny ferm of a contract that attempts to exclude, restriot ov
sodify & person's liability under Division 2A. The effect of
nis amendment will be that a texm of a contract betwaen & .
anufacturer and a seller, whareby the manufacturer accepts a
greeter liability to-indemnify & seller than that imposed by
proposed new sub-section 74L(1), will not be rendered void by
sgetion 74K. -

Inendment (18)
Clause 14

This amendment substitutes a mew section 74L in
the Bill, dealimg with the limitation of a manufacturer's
iability te indemnify a seller under section 74H.

. This amendment will prescribe for all manufacturers ]
300ds covered by the Act which are of a kind not ordimarily
’jf:quired for personal, domestic or household use or con
‘mption, a statutory minimum level of liability to indemnify

¥ seller under section 74H., The prescribed limit will not
*Pply if:

(1) the seller established that the limitation is not
fair or reasonable ‘(sub-sections 74L(2) and (3)): ot

(i1) the manufecturer contracts with the seller for a’
greater Liability (sub-gaction 74L(4)).





