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EXPLANATORY MEMORANDUM

TRADE PRACTICES AMENDMENT BILL 1976

. Thia Blll seeks tou amend the Trade Practices Act 1974-
4n the following significant respects -

", to give the Industrial Court juriadietion

to make declaratory Judgments and iazsue
prerogatiye writs in the nature of prohibition,
certiorari and mandamus in matiers arising
under the Act (clause 15)

. to make it clear that State and Federal
Governments may make submiszsions to the
Trade Practices Commission on matters of
public interest invelved in particular
authorization applications (clauses 3(b),
3(e), 5, 10(a) and 12)

to delete all provisions of the Act providing
an interlock with the Companies (Foreign
Take-overs) Act 1972-1974 (clauses 9, 10(b)-(d)
and 11)

' to delete all references in the Act to "the
Superior Court of Australia" (clauses 3{a),
&(1), 8 and 17)

' to delete, except in sections 34, 35, 44 and
170 all references in the Act to "the Attorney-
General"” and substitute "the Ministeprn
(¢lauze 18 and Schedule)

to amend paragraph 51(2)(g) of the Act to
expand that exception to cover the msking, or
entering into, of an agreement relating
exclusively to exports (eclauses 7 and 16).

"Bwendeq powers of the Industrial Court

‘2' The Industrial Court la to be empowered to make
“eclaratory Judgments and issue prerogative writs in the nature
°rPF0hib1tion, certisrari and mandamis in matters arising under



the Trade Practices Act, other than matters arising d%de
V Division 2 (clause 15, new section 163A). These poye
be exercised in accordance with the judicial power of

3. The Minister, but not the Trade Practices Com
may institute a proceeding in the Industrial Court seek
a declaratory jJudgment or prerogative writ (clause 15, oy
sub~-sections 163A(2) and 163A(3)). The Minister may alsg

intervene as of right in proceedings seeking such a decI:
Judgment or prerogative writ commenced in the Industrial
or any other court (clause 15, new sub-section 1634(2))
Trade Practices Commission can intervene as of right in
proceedings in the Industrisl Court whenever they relate

4, Procegedings in the Induatrial Court seeking a decls
judgment or prerpgative writ under new section 1634, in rei&

33), and that the Tribunal when hearing a particular matter
shall be constituted by (inter alia) one presidential member
(section 37).

Government submizsions

" 5. There are presently technical doubts as to whetheT
Governments have standing to make submissions to the Tradé
Practices Commission, or the Trade Practlices Tribunal, in bt
reapect of particular applications for authorization under. @aﬁ?
consideration by those bodies. Such doubts arise from the ‘il
inter-relationsnip of the definition of "person® in sub-secti““‘
4(1) of the Act and the definition of "person' in sub-sectLoR,
22(a) of the Acts Interpretation Act 1901-1973. (lauses 5("); 3$ :
3(e), 5, 10(a) and 12 of the Bill seek to remove these doub“‘i




oterlock with Companies (Foreign Take-overs) Act 1972-1974

?'5, Sub-aections 89(7) and 50(10)-(14) of the Aect

f‘currently provide for conaideration of a foreign merger under
Eithe Gompanies (Forelgn Take-overs) Act 1972-197L to take
f-r'recedenca over any congideration that may arise by way of an
applicatien for mutherization under the Trade Practices Act.
qhese provisions are abolished by clauses 9, 10(b)~(d) and 11
‘of the Bill. The Companies (Foreign Take-overs) Act 1972-1974
‘ceamed to operate on 31 December 1975. That Act was replaced
by the Foreign Takeovers Act 1975, which came into operation
on 1 Jarary 1976. There 1s no similar express statutory
‘relationship between the Trade Practices Act and the Foreign

‘Takeovers Act.

References to “the Superior Court of Australig"

- The Trade Practices Act currently refers to "the
Superior Court of Australia" In sub-section 4(1), and sections
76 and 169. That court was mever created and in fact the
“relevant jurisdiction under the Trade Practices Act has always
been exercised by the Australian Industrial Court, pursuant to
gection 169(2) of the Act. That fact is expressly recognized

.in clause 2 of the Bill, which makes it ¢lear that the Industrial
Court has, since the Trade Practices Act came into operation )
on 9 Octaber 1974, been vested with this Jurisdiction.

References to '"the Attorney-General”

8. The present administrative arrangements of the Govermment
provide for the Minister for Business and Consumer Affairs to
#dninister the Trade Practices Act 1974-1975, except for Part X
“and sections 150 to 154 inclusive which are administered by the
Minister for Transport. Present expreas references in the Act

to "the Attorney-General" are deleted to accord with these
errangements. However the Attorney-Gemeral will contlnue to

have certain responsibilities in relation to appointments to

the Trade Practices Tribunal and for the provision of legal

8id under the Act; accordingly references teo "the Attorney-General"
in sections 34, 35, 44 and 170 of the Act remain unaltered.



Exception for export agreements

9. Paragraph 51(2)(g) of the Act presently PP0V1d!
exception from most of the prohibitions of restrictive;
practices, for agreements relating exclusively tg expo rta‘:
Thi=z exception covers conduct (otherwise prohiblted) doné'
pursuance of such an agreement, but omitted the conduct 0'-
making the agreement itsolf. Making such an agreementg co
be prohihited by paragraph 45(2)(a) of the Act, Clauge 7060
the Bill extends the scope of the exception to the makingiogs

the agreement. For the exception to operate, particulars:
the agreement muat be furnished to the Trade Practices Comiy
within zeven days.
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