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GeneralOutlineandFinancialImpact

General Outline and Financial Impact

TheTaxationLawsAmendmentBill (No. 6)1992will
amendvariousActs(unlessotherwiseindicatedall
amendmentsreferto the IncomeTax AssessmentAct1936)
by making thefollowing changes:

Expenditureon non-compulsory uniform or wardrobe

• Deniesataxdeductionfor expensesincurredby
employeesin relationto a non-compulsoryuniform or
wardrobe.

Dateofeffect: 1 January1993

Proposalannounced:1992-93Budget.

Financial impact: Thesavingsareexpectedto be
$2 million perannum.

Gift Provisions- Royal College Of Pathologists Of
Australasia

• Reflectsa changeof namefor theCollegeof
PathologistsofAustraliawhich is listedin the income
taxgift provisions.

Dateofeffect: On orafter16 January1980.

Proposalannounced:Not previouslyannounced.

Financialimpact: Thischangewill haveno impacton
revenue.
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GeneralOutlineandFinancialImpact

Dividend StreamIng Arrangements Amendment

Enablesresidentcompaniesto takeinto account
dividendsthatwill bepaidunderinternationaldividend
streamingarrangementswhendeterminingtherequired
frankingamountfor arelateddividend.

Dateofeffect; Theamendmentwill apply to dividends
paidby residentcompanieson or afterthedatetheBill
receivesRoyalAssent.

Proposalannounced: 1992-93Budget.

Financial impact: Insignificant.

Taxationof limited partnerships as companies

• Subjectslimited partnershipsto taxationascompanies,
andtreatsthemascompaniesfor thepurposesof the
incometaxlaw, with correspondingtreatmentof
partnersin suchpartnerships.

Dateofeffect: Theamendmentswill apply to all limited
partnershipsformedon orafter 19August 1992. All
limited partnershipsformedprior to 19 August1992will be
subjectto thenewarrangementsin the1995-96 yearof
incomeandsubsequentyears. If a limited partnership
formedbefore19 August1992 is unableto satisfya
continuityof businesstestor a continuityof majority
ownershiptest,thepartnershipwill betaxedasa company
for theyearof incomein which it ceasesto satisfythetest,
andall lateryears.

Proposalannounced: 1992-93Budget.

Financial impact: Theamendmentis likely to havesome
revenuebenefit. However,areliableestimatecannotbe
made.
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GeneralOutlineandFinancialImpact

Exemption from Income Tax: Family PaymentAdvance

Exemptsfrom incometaxtheFamily PaymentAdvance
madeunderPart2.17of theSocialSecurityAct 1991.

Dateofeffrct: On orafter1 January1993.

Proposalannounced: Not announced.

Financial impact: Nil.

PrescribedPaymentsSystem(PPS) Simplification

• Simplifies theadministrationof thePPSby:

- replacingthecurrentmonthly reportingarrangements
for payersof prescribedpaymentswith annual
reporting;and

- modifying thecurrentarrangementsfor deduction
variationcertificates,deductionexemption
certificates,andapprovalsto quotereporting
exemptionnumbers.

Dateofeffect: Theamendmentswill applyon or after
1 January1993with theexceptionof thoserelatingto
deductionvariationcertificateswhich will applyon or after
1 July 1992.

Proposalannounced: Treasurer’sPressReleaseNo.111of
1 July 1992

Financial impact: Thedirect revenueimpactfrom these
measuresis not significant. However,implementationof
thesemeasureswill enablecurrentTaxationOffice
resourcesto bedirectedfrom administrationto enforcement
activities.
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GeneralOutlineandFinancialImpact

Medicare Levy Rate Increaseand Technical Amendment
of the Act

Increasein RateofLevy

• The Medicare Levy AmendmentBill (No.2) 1992will
amendtheMedicareLevy Act 1986to raisetherateof
Medicarelevy from 1.25 percentto 1.4 percent.

Dateofeffect: 1 July 1993

Proposalannounced: 1992-93Budget

Financial Impact:Thebenefitto revenuein 1993-94is
estimatedto be$300million.

Technical amendment

• Makesa minor technicalamendmentto theMedicare
Levy Act consequentialonamendmentof theSocial
SecurityAct 1986.

Dateofeffect: 1 January1993.

Proposalannounced: Not previouslyannounced.

Financial Impact: Nil.
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Clausesinvolvedin theproposedamendments

Clauses involved in the proposed amendments

Clause 1: stipulatestheshorttitle of theAct asbeing
TaxationLawsAmendmentAct(No.6) 1992.

Clause2: stipulatesthecommencementdateof the
provisionsof theBill.

Clause 3: defines “Principal Act” asmeaningtheIncome
TaxAssessmentAct 2936.

Expenditure on non-compulsory uniform or wardrobe

[Seepages13-l9forfunher detail]

Clause4: proposesto insertnewsection51AL to deny a
deductionto an employeefor expenditureincurredon or
after1 January1993 in relationto anon-compulsory
uniformorwardrobe.

Gift Provisions- Royal College Of Pathologists Of
Australasia

[Seepage21 forfurther detail]

Clause 5: proposes to omit from subparagraph
78(1)(a)(xxxvi) “Collegeof Pathologistsof Australia” and
substitute“Royal CollegeOf PathologistsofAustralasia”.

Clause 6: statesthedateof effect of theamendment.

Dividend Streaming Arrangements Amendment

[Seepages23-2lforfurther detail]

Clause7: Proposesto inserttwo newcomponents- LD
(proposedlinked dividends)andSi) (eligible substituted
dividends)- into theformulain subsection16OAQE(2)that
calculatestheprovisionalrequiredfrankingamountandwill
insertdefinitionsfor thosetwo components.
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Clauses involvedin theproposedamendments

Taxationof limited partnershipsascompanies

[Seepages29-42forfurther detail]

ClauseS:InsertsDivision SA ofPartIII of theAct which
will taxlimited partnershipsin thesamewayascompanies.
Theyare treatedascompaniesfor thepurposesof the
incometaxlaw, andthereis correspondingtreatmentof
partnersin limited partnerships.

Clause 9: Ensuresthat theamendmentsmadeby Divison
5A donot resultin apersonbeingguilty of an offence
becauseof any actoromissionwhich occurredbeforeRoyal
Assentto theamendments.

ExemptIonfrom IncomeTax: Family PaymentAdvance

[Seepages43-44forfurther detail

Clause 10: Proposes to insert a new entry,“family payment
advance”,in theTablein Section24AB of theIncomeTax
AssessmentAct 1936which is an indexof paymentsmade
undertheSocialSecurityAct 1991which aregenerally
exemptfrom incometax.

Clause 11: Proposesto insertnewsection24ABX to
exempt“family paymentadvance”from incometax.

Clause 12: Proposes that theamendmentsin Division 16 of
theBill will apply to paymentsof “family payment
advance”madeonorafter1 January1993.

Prescribed Payments System (PPS} Simplification

[Seepages45-60forfurther detaiJ

Clauses13 & 14: amendsections202Aand202BDof the
Act to introducetheterm“eligible payingauthority” into
theTax File Numberprovisionsfor thepurposesof the
proposedpayeedeclaration.
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Clausesinvolvedin theproposedamendments

Clause 15. PartitionsthecurrentPPSprovisionscontained
in Division 3A ofPartVI of theAct into two subdivisions.
SubdivisionA will containtwo sections:anobjectssection
[newsection221YHAAF] andasectioncontaininga
simplifiedoutline of theoperativeprovisions[new section
221YIL4AG]. SubdivisionB will containthecurrent
operativeprovisionsasamendedby this Bill.

Clause16: amendssection221Y11A oftheActby:

• omitting from subsection22IYHA(l) thedefinitionsof
‘deductionform’, ‘first instalmentpayment’,‘householder
notificationform’, ‘instalmentseries’, ‘invoice’, ‘month’,
‘non-instalmentpayment’,‘non-reportablepayment’,
‘obligation transferform’, ‘prescribedcertificate’,
‘reconciliationform’, ‘reportingexemptiondeclaration’
and‘subsequentinstalmentpayment’;and

• insertingin subsection221Y11A(1) thedefinitionsof
‘deductionvariationcertificatepercentage’,‘eligible
payingauthority’, ‘higherdeductionpercentageelection’,
‘higher deductionpercentageelectionform’, ‘householder
paymentsummaryform’, ‘non-declarationpercentage’,
‘ordinary percentage’,‘ownerbuilder’, ‘payee
declaration’,‘payeedeclarationform’, ‘paymentsummary
form’, ‘reconciliationstatementfonn’, ‘remittanceadvice
form’, and‘tax file number’.

Clause17: repealssections221YIIAA to 221YFID
(inclusive)which coverthefurnishingof deductionforms;
provisionof informationto theCommissioner;dutiesof
payeesanddutiesof eligible payingauthorities.Continuing
requirementsfrom thosesectionsandnewrequirementsare
containedin newsections22IYHB to 22LYHDE.

Clause18: proposesto amendsection2Z1YHFof theAct
to ensurethat, underthenewadministrativearrangements,
credit is givenin a payee’sassessmentfor theamountof tax
deductedfrom prescribedpayments.Undercurrent
arrangements,thecredit is equalto theamountshownon
deductionforms.
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Clausesinvolvedin theproposedamendments

Clause19 proposesto amendsection221YFUwhich
concernsfailure, on thepart ofthepayer,to remitamounts
deductedwithin thetime requiredto theCommissioner.
Theamendmentreplacesthecurrentreferencestothe
existingrequirementsto remit thedeductionsmadewith the
newreferences.

Clause 20: repeals section 221YHKwhichprovides
penaltiesfor failure to furnishdeductionformsto the
Commissionerwithin therequiredtime. Thoseformswill
notbe requiredundertheproposals.

Clause21: proposesto amendsection221YHL of theAct
to eliminatethereferenceto remissionof penaltiesimposed
undersection221YBK for failure to furnishdeduction
formsto theCommissionerwithin therequiredtime.

Clause22: amendssection22IYHM of theAct to include
thenewreferencesto deductionsmadein respectof
prescribedpaymentsunderthenewarrangements.

Clause23: repealssection221Y11Pcoveringexisting
deductionvariationcertificatesandsubstitutesnewsection
221YHP to allow thedeductionvariationcertificatesissued
underthenewarrangementsto remainin forceuntil a lesser
ratethanthat shownon thecertificateis requiredorthe
Commissionerrevokesthecertificateundersection
221YHS.

Clause24: amendssection221Y110covering deduction
exemptioncertificatessothatthesectionwill coverboth
deductionexemptioncertificatesandreportingexemptions
(existingsection221YHR). Deductionexemption
certificatesissuedon or after1 January1993will remainin
force indefinitelyuntil revokedundersection2Z1YJiSas
amended.

Subjectto thenewrevocationarrangements[clause90: new
section221YIISA]for approvalsto quotea reporting
exemptionnumber,thenewarrangementstoquotewill
remainin force(not exceeding3 years)until thedate 4
specifiedin theapproval.
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Clausesinvolvedin theproposedamendments

Clause25 Repealssection221YHRwhichcovers
reportingexemptionsandinsertsnew221Y11Rwhichwill
enableapayeeat any timebeforereceivingaprescribed
paymentto electa higherrateoftax to bedeductedfrom a
prescribedpayment.

Clause26: proposesto amendsection221Y11Swhich
coverstherevocationofdeductionvariationandexemption
certificates(currentlydefinedasaprescribedcertificate)to
changethewayin which therevocationnoticeis provided.
Thechangeis necessarybecauseinformationconcerningthe
certificateswill nowbein thepayeedeclarationandnot in
thedeductionform which is no longerrequired.

Clause27: insertsnewsection221YHSAto allow the
Commissionerto revokeanapprovalgivenundernew
paragraph221YHQ(JA)(b) to quotea reportingexemption
numberto an eligible payingauthority.

Clause28: amendssection221YHTwhich covers
notificationandreviewof decisionsto removereferencesto
existingsectionZ21YHR (reportingexemptions)as
reportinganddeductionexemptionswill bebothunder
221Y11Q. Further,adecisionmadeby theCommissioner
undernewsubsection221YHB(8)coveringtaxfile numbers
will alsobereviewableundersection221Y11T.

Clause29: amendssection221YflIU whichcoversoffences
sothatit specifiesa numberof offencesrelatingto attempts
to fraudulentlyobtainacreditfor deductionsoftax under
thenewregimefor prescribedpayments.Theoffence
descriptionswill refer to newformsastheexisting
referencesto deductionforms arenot relevant.

Clause30: providesthat theamendmentsmadein relation
to prescribedpaymentsundertheBill will apply to
prescribedpaymentsmadeonorafter1 January1993.
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Clauses involvedin theproposedamendments

Clause31: insertstransitionalprovisionsnecessaryto:

providethatpayeeswhowereentitledto receive
paymentsbefore1 January1993maymakeapayee
declarationin respectof thosepaymentswherethey are
receivedon or afterthatdatefsubclause(2)].

• ensurethat householderswhoseprojectsarenot
completedon 1 January1993will be requiredto provide
thehouseholderpaymentsummaryform on completion
ofthe project[subclause(4)];

• preservecertainaspectsof thecurrentarrangements
includingnotificationofpayingauthoritiesandexisting
deductionandreportingexemptionsuntil theyexpire
whereexpirationis after31 December1992[suhclauses
(3), (5),(7), (8) and(9)]; and

• ensurecertificatesissuedasdeductionvariation
certificateson orafter1 July1992andbefore1 January
1993will remainin forceasif theywereissuedunder
newsection221Y11P[szthclause(6)].

Clause32: Amendmentof assessments.

Medicare Levy Rate Increaseand Technical Amendment

of the Act

[Seepages61-64for further detail]

(MedicareLevyArnendmentAct1986)

Subclause 1 (1): cites the amendingAct astheMedicare

LevyAmendmentAct (No. 2)1992.
Subclause1 (2): facilitatesreferencesto theMedicareLevy
Act1986which it refersto asthe“Principal Act”.

Clause2: providesfor theamendingAct to commenceon
thedayonwhich it receivesRoyalAssent.

Clause3 amendssection6 of thePrincipalAct by
omitting ttl.25%I! from subsections(1), (2) and(3) and
substituting“1.4%” in eachinstance.
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Clauses involvedin theproposedamendments

Subelause4 (1)’ amendssubsection8(2)ofthePrincipal
Act by:

omitting “0.1875” andsubstituting“0.186”; and

• omitting“1.25%” andsubstituting“1.4%”.

Subelause4 (2): amendssubsection8(6)of thePrincipal
Actby omitting “family allowance”andsubstituting“family
payment”.

Subelause 5(1): providesthatamendmentsto section6 and
subsection 8(2) of thePrincipalAct will applyfor the
financialyearscommencingonor after1 July 1993.

Subelause5(2):providesthatamendmentsto
subsection8(6)of thePrincipalAct will apply to payments
madeonor after1 January1993.
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Expenditureonnon-compulso~yji~Jfqrmsorwardrobes

Expenditure on non-compulsory uniforms or
wardrobes

Summaryofproposedamendments

Purposeofamendment:This Bill will amendtheIncome

TaxAssessmentAct1936 to give effectto the1992Budget
announcementto denydeductionsfor expensesincurredby
employeesin relationto non-compulsoryuniformsor
wardrobes.

DateofEffect: Theamendmentwill apply from 1 January
1993.

Background to the legislation

Expenditureon clothingand its maintenanceincurredby an
employeeis generallynot allowableasadeductionunder
subsection51(1)of theIncomeTaxAssessmentAct1936 (theAct)
for two reasons.First, it is not incurredin gainingassessable
incomeand,second,it is privatecxpenditure. However,
deductionsundersubsection5 1(1) of theAct havebeenallowed
for certaintypesof clothing in particularcircumstances,as
evidencedby variousCourtandTribunaldecisions.Thesehave
formedthebasisof variousrulings by theCommissionerof
Taxation.

Thecostof employees’clothinghasbeendeductiblewhereit was
consideredto be ‘necessaryandpeculiar’to thetaxpayer’s
occupation,or wherethetaxpayerwasrequiredto incur ‘abnormal
expenditure’in relationto otherwiseconventionalattirebecauseof
hisor heroccupation.Both the‘necessaryandpeculiar’ testand the
‘abnormalexpenditure’testweredevelopedby theBoardsof
ReviewandtheAAT, but havenotreceiveduniversalacceptance,
evenby thoseTribunals

In 1991 theCommissionerofTaxationissuedTaxationRuling
1T2641concerningthedeductibility ofthecostsof purchaseand
maintenanceof ‘corporate’wardrobesand‘corporate’uniforms.
TheRuling statedthat a taxpayerwould be ableto claim a
deductionfor thecostof the initial purchase,repair,replacement
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Chapter1

andcleaningof itemsacceptedasformingpartof a ‘corporate’
wardrobeoruniform,evenwherewearingit wasnot acompulsory
conditionofemployment.

TheRulingalsonotedthat wherean employerprovidesthe items
of a ‘corporate’uniform or wardrobe,or financialsupportto
purchasesuchitems,this mayconstitutea fringe benefitunderthe
Fringe BenefitsTaxAssessmentAct1986(FBTAA,). However,the
“otherwisedeductible”provisions(eithersection24 or44 of the
FBTAA) would operateto reducethetaxablevalueof anysuch
fringe benefit,by theamountof any tax deductionthatwould
otherwisehavebeenavailableto theemployee.

Budget Announcement

TheGovernmentannouncedin the1992Budgetits decisionto
restrictthecircumstancesin whichexpenditureincurredby an
employeein relationto a non-compulsoryuniform orwardrobe
wouldbedeductible.It decidedto denyany deductionfor
relevantexpenditureunlessthewearingofthe uniformis a
compulsoryconditionof employment.

This restriction,however,is notto operateto denya deductionfor
clothingwornto protectemployeesfrom injury ortheirnormal
clothing from damage.

Themeasureis intendedto ensurethat thetaxlawsdo notconfer
anunfairadvantageon someemployeesby permittingtax
deductionsfor clothingwhichmaynotbeessentiallydifferent
from thatwornto workby otheremployeesforwhich no
deductionsareallowed.

Explanation of proposed amendments

Whatis theeffectoftheamendments?

While thegeneralrequirementssetdownin subsection
51(1)would still needto besatisfiedbeforeataxpayercan
obtainadeduction,new subsection51AL(1) will havethe
effect of denying employees a deduction for expenditure
incurredin relationto anon-compulsoryuniform or
wardrobe.Therequirementorcompulsionto wearthe
uniform or wardrobe must be an express policy of the
employer- althoughit is not necessarythatit besetout in
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Expenditure on non-compulsory uniforms or wardrobes

anywrittendocument.In additiontheemployermust
consistentlyenforcethispolicy [Clause4, newsubsection
SL4L(3)J.

Whatisa non-compulsoryuniform/wardrobeexpense?

Ordinarily,anon-compulsoryuniform orwardrobeexpense
will includeexpenditureincurredin acqniring,repairing,
cleaning,maintaining,upgradingor improvingan itemof
clothingthat is includedin a non-compulsoryuniform or
wardrobe[Clause4, newsubsectionSJA.L(2)J.

Whatis a non-compulsoryuniform/wardrobe?

A non-compulsoryuniform orwardrobeis asetof oneor
moreitemsof clothingwherethefollowing conditionsor
circumstancesapply:

i. theclothingis not protectiveclothing[Clause4, new
subsection5L4L(3)J;

ii. thesetof clothingdistinctively identifiestheemployee
asapersonassociatedwith theemployerorgroup
comprisingtheemployerandemployerassociatesand
[Clause4, newparagraphSJA.L(3)(a)];

iii. either,

a) theemployerdoesnot haveanexpresspolicy that
prohibitsemployeesfrom substitutingitemsof
ordinaryclothing for an item of clothingincludedin
thesetwhileperformingtheirduties[Clause4, new
subsubparagraph5L4L(3)(b)(i) (A)];

and
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Chapter1

b) this policy appliesto all otheremployeesin the
employof theemployerthatarein thesameclassof
employeeastheparticularemployee[Clause4, new 4
subsubparagraph5LAL(3)(b)(i)(B)J;

or

c) theemployerhasputsuchapolicy in placebutdoes
notenforceit [Clause4, newsubparagraph
SJAL(3)(b)(ii)J.

Why includeassociatesoftheemployer?

Theassociatesreferredto in subparagraph5IAL(3)(a)(ii)
arethosewhich fall within themeaningof section26AAB
of the Act. Examples of associatescoveredby section
26AAB includepartnersofataxpayer,andacompanythat
is effectivelycontrolled(eitherindividually orcollectively)
by thetaxpayer.Thereasonfor includingassociatesof
employersis to ensurethat theamendmentappliesto those
employeeswhoseemployersrequirethemto weara uniform
or wardrobewhich doesnot immediatelyassociatethem
with theiremployerbut ratherasbelonging,for example,to
amulti companygroup.

Forexample,it maybe thata uniform or wardrobe
immediatelyidentifiesanemployeeasbelongingto a
financialorganisationratherthana particularsubsidiaryof
theholdingcompany.For example,abankmayhavea
numberof subsidiarycompaniessuchasthosedealingwith
financialandinvestmentservicesaswell asthemain
companywhich providesbankingservices;however,all
employeesirrespectiveofwhichcompanytheybelongto
maywearthesameuniform.

Uniforms/WardrobesandDistinctiveIdentification

Auniform or wardrobe is a collection of inter-related items of
clothingandaccessorieswhich distinctivelyidentify aparticular
employerorganisation.Theclothingmustbe unique,distinctive
andpeculiarto theorganisation(oragroupconsistingof the
particularemployerandtheirassociates- seenewparagraph
51AL(3)(a)).
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Expenditureon non-compulsoryuniformsor wardrobes

The uniform/wardrobemustdistinctively identify the
wearerasapersonassociateddirectly or indirectlywith his
or her employer. Associationsof an indirectnaturemay
occurwhere a wardrobe or uniformidentifiesaproductsold
by anorganisationratherthantheactualemployer. For
example,cosmeticsalespersonsin adepartmentstoremaybe
reqniredtowear “productidentification” uniformsrather
thanoneidentifying theparticularemployerorganisation.
Motherexamplemayinvolve fastfoodsalespeoplewho are
requiredto weara t1productidentification” uniformrather
thanonepertainingto theactualindividual employer
organisation.

Impacton temporaryor reliefstaff

Theamendmentrecognisesthat theremaybeoccasionswhereit is
necessaryfor anemployerto engagetemporaryorrelief staff for
ashorttime to coverunplannedstaffabsencesorotherurgent
needs[Clause4, newsubsubparagraph 5L4L(3)(b)(Ø(B,l].

In thesesituationsit would be unfairto requiretheemergency
staff to acquireacorporateuniform orwardrobe. Onthe other
hand,unlessanexceptionwasmadefor thesestaff, other
employeesin therelevantclassof employeeswould notbe entitled
to adeductionfor expensesrelatingto thecorporatewardrobe.
This is becausethewearingof auniform orwardrobewould not
bearequirementwhich is applicableto all employeesin the
relevantclass. Forthis reasonan exceptionhasbeenmadefor
relief or temporarystaff.

Uniform/Wardrobemustbe worn in its entirety

Employees,in orderto obtaina deduction,arerequiredto weara
uniform/wardrobein its entirety[Clause4, newsubsubparagraph
SJAL(3)(b)(i)q’A)J. Thatis , employeeswill not beableto
interchangewardrobeitemswith itemsfrom theirprivate
collection,or oniy wearaselectfewitemsfrom the
uniform/wardrobe(suchasa‘corporate’ tie andnot the ‘corporat&
suit; or a ‘corporate’blouseorscarfandnot therestofthe
ensemble).
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Chapter1

Theamendmentdoeshoweverrecognisethattheremaybe
‘specialcircumstances’whereanemployeewouldnotbe
requiredto wearhis orheruniform/wardrobein its entirety 4
for aperiodof lime[Clause4, newsubparagraph
SJAL(3)(b)(i)J.Thiswouldbethecase,for example,where
abankteller,aspartof hisorherwork, hasto appearasa
witnessin courtandwearsa suit insteadof his orher
corporatewardrobe.

Definitions

Employee The amendment will apply to employees
who wish to claim a deduction for
expenditure incurred in relation to a
uniform or wardrobe. The term employee
has the same meaning as that used in
section 221A of the Act except that ft also
includes those persons who are in receipt
of a prescribed payment (Clause 4 new
subsections 51AL(4)and5lAL(5)J.

Class of employee In addition to satisfyingthe requirements
of subsection 51(1) to qualify for a
deduction the employee, and all other
employees of his or her class, must be
compelled to wear the unifornVwardrobe.

The phrase class of employee relates to
the level or category of work conducted by
a distinct or discrete body of employees of
the employer, it does not relate to the
security of tenure (i.e. whether an
employee is permanent or casua~.For
example, there may be a different
‘corporate’ collection for executive staff
and service staff. Aitemalively, for
example, service staff may have a
compulsory uniform or wardrobe but
executive staff do not. Each of these
bodies of staff constitute a class of
employee (Clause4, newsubsection
5IAL(5)j

1
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Expenditureon non-compulsoryuniforms orwardrobes

ProtectiveClothing Protective clothing is specifically excluded
from the operation of this amendment
(see new subsection 51AL(3)j Whether
a deduction is allowable for the purchase
or maintenance of protective clothing will
depend upon the operation of subsection
51(1) to the particular facts of each case.

Protective clothing is clothing which is
wom to protect employees from death,
injury or disease; orto protect their normal
clothing (or atlificial limbs, etc) from
damage (Clause 4, new subsection
5IAL(5)j Clothing such as overalls,
aprons, goggles, shields and safety boots
are examples of protective clothing
provided they are worn or used to protect
the employee and not as a fashion
garment.

Clothing which is wom to protect persons
other than the wearer of the clothing, for
example, certain apparel which persons
employed in the food and catering
industries are required to wear to prevent
contamination of foodstuffs, would also be
regarded as being ‘protective’.
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Gift Provisions- RoyalCollegeofPatlzolog&sofAustralasia

Gift Provisions - Royal College of Pathologists of

Australasia
Summaryof proposedamendments

Pwposeofamendment:Reflectsachangein thenameof
theCollegeof Pathologistsof Australiawhich is listed in
the incometax gift provisions.

DateofEffect: 16 January1980

Background to the legislation

On the 16 January1980, the College Of Pathologists of
Australia,which is listed undersubparagraph
78(1)(a)(xxxvi)of the IncomeTaxAssessmentAct1936
changedits nameto theRoyalCollegeofPathologistsof
Australasia.

Explanation of proposed amendments

TheBill amendsparagraph78(1)(a)of theAct to omit from
subparagraph78(1)(a)(xxxvi) “Collegeof Pathologistsof
Australia” andsubstituteit with “RoyalCollegeof
Pathologistsof Australasia”[Clause5]. This subparagraph
will continueto allow gifts of thevalueof $2 or moreof
moneyor propertypurchasedwithin 12 months,madeto the
RoyalCollegeof Pathologistsof Australasiato be tax
deductible.

The amendmentappliesin relationto gifts madeon orafter
16 January1980[Clause6].
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DividendStreamingArrangernenes

Dividend Streaming Arrangements

Summaryofproposedamendments

Purposeofamendment: to bring into therequiredfranking
amountcalculationfor a frankeddividendpaidby aresident
company,dividendspaidby non-residentassociates,thatare
substitutedfor, orby, thefrankeddividendundera dividend
streamingarrangement.

DateofEffect: theamendmentwill apply to dividendspaid
by a residentcompanyon orafterthedatetheBill receives
RoyalAssent.

Backgroundto thelegislation

It is ageneralrequirementof the imputationsystemthat
companiesfrankto thesameextentall dividendspaidas
part of thesamedistributiononaparticularclassof shares.
Further,whena companypaysadividendto shareholders,it
is generallyrequiredto frankthedividendto theextentof
thesurplusin thefrankingaccounton theday thatdividend
is paid. This amountis knownastherequiredfranking
amount.

It is importantto notethatwhenacompanyhasto calculate
this requiredfrankingamountfor thedividendthe
provisionsallow thecompanyto takeinto account,broadly,
otherdividendsthat areto bepaidon thesameday and
dividendsthecompanyis committedto payin thefuture.

Prior to the introductionof thedividendstreaming
provisions,companieswereableto avoidfranking
dividendspaidon a singleclassof sharesto thesameextent
for all shareholders.This wasachievedby usingdividend
selectionschemesto streamfrankeddividendsto those
shareholdersable to benefitfrom themmost.

However,the dividendstreamingprovisionsnow treata
residentcompanyinvolvedin a dividendstreaming
arrangementashavingfrankedto thesameextentall
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dividendspaidunderthearrangement,includingdividends
paidby anothercompany.

For example,anAustralianresidentparentcompanywith a
dividendstreamingarrangementinplaceincursafranking
debitin its frankingaccount,for thefrankeddividendit
paysto theAustralianshareholdersand alsofor the
unfrankeddividendthatits non-residentsubsidiarypaysto
thenon-residentshareholders.

Currently,wherethedividendsubstitutedfor, or by, the
frankeddividendis paid atthesametimeas,or after,the
frankeddividendundera streamingarrangement,thedebit
imposedby thestreamingprovisionsarisesonly afterthe
requiredfrankingamountcalculationfor thefranked
dividendhasbeenmade.

In theaboveexample,if theAustralianparentcompany
paysits dividendfirst, thatdividendis requiredto be
frankedto theextentpermittedby thefrankingsurplusin
thefrankingaccount.Thefrankingdebit that is
subsequentlyimposedby thedividendstreamingprovisions
(in this instancesubsection16OAQCB(3))whenthenon-
residentsubsidiarycompanypaysits dividend,mayput the
frankingaccountof theAustralianparentcompanyin debit.
If thecompanydoesnotreceivefrankingcreditsto cover
thatfrankingdebita frankingdeficit mayariseattheendof
thefrankingyear. In that eventthecompanymaybeliable
to frankingdeficit tax undersection16OAQJ.

Explanation of proposed amendments

Theproposedamendmentswill bring thedividends
substitutedfor, or by, thefrankeddividendsundera
streamingarrangementinto thecalculationof therequired
frankingamountcalculationof thatfrankeddividend.

Thiswill beachievedby includingascomponentsin the
requiredfrankingamountformulain subsection16OAOE(2)
thedividendssubstitutedfor,orby, the frankeddividend.
Thatis thedividendssubstitutedfor, or by, thefranked
dividendwill bebroughtinto thecalculationin thesame
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wayasdividendspaidon thesamedayor committedfuture
dividends.

Notethat theproposedamendmentsto therequiredfranking
amountformulain subsection16OAQE(2)will only affect
companiespayingdividendsaspartof aninternational
dividendstreamingarrangement.For all othercompanies
thevalueof theproposednewcomponentsin that formula
will benil. Their calculationswill remainunaffectedby
theseamendments.

Therefore,the proposedlegislationwill applyto companies
thatareinvolved in arrangementsdescribedin paragraphs
(b)(ii)(C) and(b)(ii)(D) of thedefinition “dividend
streamingarrangement”in section16OAPA,astheyrelate
to internationalarrangements.

Broadly, internationaldividendstreamingarrangementswill
beencapsulatedby theamendmentsby referenceto
dividendspaidby acompanynot residentat thetime of
payment,beingthedividendssubstitutedfor, orby, the
relevantfrankeddividend[Clause7, newsubparagraph
(a)(r)(B) ofthedefinition of ~LD” in subsection
I6OAQE(2) andnewsubparagraph(a)(ii)(B) ofthe
definition “SD”in subsection16OAQE(2)].

After theproposedamendmentstheformulain subsection
I6OAQE(2)will look like this:

CD X1 RFS 1I D+CFD+SDD+Lfl+SD I
L J

Thefirst of thenewcomponentsis “LII”, meaning
“proposedlinked dividends”,andis definedasoneormore
dividendsthatwill bepaidby anon-residentcompanyand
will giverise to afrankingdebit undersubsection
16OAQCB(3). [Clause7, newsubparagraph(a)(i) in the
definition of “LD” in subsectivn16OAQE(2)]
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Broadly,this is thedividendpayableby thenon-resident
companyin substitutionfor thefrankeddividendforwhich
wearecalculatingtherequiredfrankingamount.

Currentdividendin relationto LD” is definedasoneof the
substituteddividendsundersubsectionI6OAQCB(3)which
is paidonor afterthedateof RoyalAssentof this Bill
(Clause7, newsubparagraph(a)(ii) in thedefinition of
“LW’ in subsection16OAQE(2)J.

For thepurposesofsubsectionI6OAOE(2),thetotal amount
of theproposedlinked dividendsis to be takeninto account
whencalculatingtheprovisionalrequiredfrankingamount.

Thesecondof thenewcomponentsis”SD”, meaning
“eligible substituteddividends”,and is definedasoneor
moredividendsthatarecoveredby subsection16OAOCB(4)
andwerepaid,arepaidorproposedto bepaidby another
companywhenthatothercompanyis nota resident.

Broadly,this is thedividendpayableby anothercompany
thathasbeensubstitutedby thedividendfor which weare
calculatingtherequiredfrankingamount.

Currentdividendin relationto “SD” is definedasoneof the
schemedividendsundersubsection16OAQCB(4)- the
paymentofwhich is thetriggerfor a frankingdebit to arise
underthatsubsection- which is paidonor afterthedateof
RoyalAssentof this Bill [Clause7, newsubparagraph
(a)(i) in the definition of “SD” in subsection16OAQE(2)J.

Forthepurposesof subsection16OAQE(2),thetotal amount
of theeligiblesubstituteddividendsis to be takeninto
accountwhencalculatingtheprovisionalrequiredfranking
amount.

Example

An Australianparentcompanyhasfrankingsurplusin its
frankingaccountof $50,000at thetimeit is to pay an
$80,000dividendto its Australianshareholders.The
companyhasan arrangementwith its non-resident
subsidiarycompanyto payalinkeddividendto non-resident
shareholdersin substitutionfor thefirst dividend. After the
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parentcompanypaysits dividendto Australian
shareholders,thesubsidiarycompanypaysnon-resident
shareholdersa$20,000linkeddividend.

Underthecurrentprovisionsof subsectionI6OAQE(2) the
provisionalrequiredfrankingamountwouldbecalculatedat
thetimewhenthefirst dividendis paidas:

80,000 ~c 50,000= $50,000
80,000

This meansthattheparentcompanyhasto frankthe
dividends,at least,to theextentof $50,000or62.5%.

Whenthesubsidiarycompanypaysthelinked dividend,a
frankingdebitof $12,500(being$20,000x 62.5%)would
ariseto theparentcompanyundersubsection16OAQCB(3).
If nootherfrankingcreditsbecomeavailableto the
company,afrankingdeficit would ariseattheendof that
frankingyearandfrankingdeficit taxmaybepayableunder
section16OAQJ.

Undertheproposedamendmenttheparentcompanywill be
ableto takeinto accounttheproposedlinked dividendwhen
determiningtheprovisionalrequiredfrankingamountfor
thedividendto bepaidto Australianshareholders.Thus,
theprovisionalrequiredfrankingamountwould be
calculatedasfollows:

80,000x 50,000 = $40,000
80,000+ 20,000

Theparentcompanywouldbe requiredto frank its dividend
to, atleast,$40,000or 50%. Therewould remainin the
frankingaccountasurplusof $10,000. Whenthelinked
dividendis paidby thesubsidiarycompany,a frankingdebit
of $10,000(being$20,000x 50%)will arise. Jnthe
absenceof othermovementsin thefrankingaccountthis
debitwill beoffsetagainsttheavailablefrankingsurplus
bringing thefrankingaccountbalanceto nil.
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Taxationoflimitedpartnershipsascompanies

Taxation of limited partnerships as companies

Summaryofproposedamendments

Purposeofamendment: To treatlimited partnerships
formedon orafter 19 August1992ascompaniesfor
taxationpurposes.Limited partnershipsformedprior to
19 August1992will betaxedascompaniesfrom the
1995-96yearof income; theymustsatisfybothacontinuity
of businesstestandacontinuityof ownershiptestuntil
then,andif theyfail theywill be taxedascompaniesfrom
theyearof incomein which theyfirst fail.

Elate ofEffect: 19 August1992.

Backgroundto thelegislation

Undertheexistinglaw, limited partnershipsaretreatedas
partnershipsfor taxationpurposes.However,the structure
of a limited partnershipis comparableto thatof a limited
liability companyin thatthereare“limited partners”who
aresimilar to shareholdersin acompany; theydo not take
partin themanagementof thebusiness,andtheirliability
generallyis limited to theextentof theirinvestment.

Limited partnersarenot atrisk beyondthelimit of their
liability. Generally,theirliability is limited to their
investment.Theyarenot requiredto makegoodlossesof
theirpartnership,norarethey liable to meettheobligations
of thepartnership.If limited partnersaretreatedin the
samewayaspartnersin any otherpartnership,however,
theymaybenefitfrom distributionsof lossesthatexceed
theirlimited liability. Thoselossescouldbeusedto reduce
taxableincome,andsotaxpaid, eventhoughthelossis not
onethatexposesthepartnerto any risk of havingto meet
obligationsormakegoodlosses.

Statelegislationenablingtheformationof limited
partnershipscurrentlyexistsin New SouthWales,Victoria,
WesternAustralia,QueenslandandTasmania.
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Explanationof proposedamendments

TheBill will amendthePrincipalAct to introducetaxation
arrangementsin newDivision 5A of PartHI of theAct for
taxinglimited partnerships[Clause8].

Theobjectof this newDivision is to ensurethatlimited
partnershipswill betreatedascompaniesfor taxation
purposes.This is notconfinedto thepaymentof income
taxby limited partnerships,but includesall otherpurposes
underincometax law, includingthepaymentof tax by
partnersin limited partnerships;for instance,imputation
andthetaxationofdividendsto shareholders
[new section944].

Whatis a limitedpartnership?

A limited partnershipis any partnershipin which the
liability of at leastonepartneris limited. This definitionis
needed,becauselimited partnershipsformedin Australia
alsoincludea generalpartnerorpartners,whoseliability is
not limited. ThenewDivision is not confinedto limited
partnershipsformedin Australia,sothedefinition is
sufficientlygeneralto apply to limited partnershipsas
formedundermanylegalsystems,althoughtheStateswith
limited partnershiplegislationhavesofar enactedin similar
termsto oneanother[newsection94B].

In workingoutwhethera limited partnershipis subjectto
thenewDivision, limited partnersbipsaretreatedas
continuouseventhoughtheremaybechangesin the
membershipof thelimited partnership.This avoidsthe
needto treata limited partnershipasending,andafresh
partnershipcommencing,oneverychangein the
membershipofthepartnership[newsection94C].

So,for example,wherealimited partnershipwasformed
before19 August1992andapartnerleavesor another
partnerjoinsthepartnershipafterthatdate,thenew
arrangementswill not applyautomaticallyto thepartnership
andit will continueto be treatedasapartnershipformed
prior to 19 August1992,ratherthanasa newpartnership.
It maystill be treatedasacompanyfor tax purposes,but
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only when it fails the continuity of business test, the
continuityof ownershiptest,or from the 1995-96yearof
income.

Whichlimitedpannershzpsareaffected?

Partnershipsthatqualify ascorporatelimited partnerships
will beaffectedby thenewarrangementsandsubjectto the
sametaxationprovisionsascompanies.

Limitedpartnershipscanbe corporatelimited partnerships
first in theyearof incomein which 19 August1992
occurred; generally,thatwill be the1992-93yearof
income,but it couldbeadifferent yearof incomefor
limited partnershipswith asubstitutedaccountingperiod
[new definition ofyearof income, in newsection94Bf

Limited partnershipsformedon orafter19 August1992
will be corporatelimited partnerships
[newparagraph94D(b)].

All limitedpartnershipsare corporate limited partnerships
in the1995-96yearof incomeandsubsequentyears
[newparagraph94D(a)].

Until then,limited partnershipsformedprior to 19 August
1992maycontinueto be treatedaspartnershipsfor taxation
purposes.

However,if a limited partnershipformedprior to 19 August
1992doesnotsatisfyacontinuityof businesstest,it will be
acorporatelimited partnershipin theyearofincomein
which it fails to satisfythe testandsubsequentyears
[newparagraph94D(c)].

Wherealimited partnershipis formedprior to 19 August
1992and thereis achangein thecompositionof a limited
partnershipafterthatdate,thepartnershipwill bedeemedto
bea corporatelimited partnershipunlessthepartnerselect
thatthepartnershipis not to be treatedasacorporate
limited partnership[newparagraph94D(dj[
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Thepartnerswill notbeableto electnot to be treatedasa
corporatelimited partnershipunlessthepartnershippassesa
continuityofownershiptest[newparagraph94F(a)j.

Thepartnersmustalsomaketheelectionwithin six months
aftertheendof theyearof incometo whichtheelection
relates,ortheyearof incomein which theamendments
receivetheRoyalAssent,whicheveris thelater; the
Commissionerof Taxationmayallow furthertimefor the
makingof anelection[newparagraph94F(b)].

Continuityofbusinesstest

This testis relevantin determiningwhetherthenew
arrangementswill apply to a limited partnershipformed
prior to 19 August1992during thetransitionperiod(until
the1995-96yearof income). To satisfythis test,the
limited partnershipmustcarryon thesamebusinessthatit
carriedon before19 August1992until theendofthe
period. As well, the limited partnershipmustnot, during
the transitionperiod,deriveany incomefrom a different
kind ofbusiness,or from adifferent kind of transactionin
its business,to thoseit engagedin before19 August1992
[newsection94E1.

If a limited partnershipstopscarryingon thesamebusiness
it carriedon before19 August1992, orbeginsto derive
incomefrom a newbusinessornewbusinesstransactions,it
will be a corporatelimitedpartnershipfor thewholeof that
yearof incomeundernewparagraph94D(c). As such,it
will be treatedasacompanyfor taxationpurposesfor that
year. In any lateryear,it will betreatedalsoasa company-

oncethecontinuityof businesstesthasbeenfailed, it can
neverbepassedagain.

Theimportanceof thecontinuityof businesstestis thatit
preventslimited partnershipsformedprior to 19 August
1992from exploitingtheir partnershiptaxationstatusby
embarkingonnewbusinessesornewbusinesstransactions. 4
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Thecontinuityof businesstestis in similar termsto thetests
appliedin sections63C(usedto limit availability of
deductionsforbaddebts),80E(usedto limit accessto
lossesof previousyears),and160ZandI6OZP(usedto
limit access to capital losses, t~nd transferofcapitallosses,
respectively).

Continuityofownershiptest

This testis relevantin detenniningwhetherthenew
arrangementswill applyto a limited partnershipformed
before19 August1992duringthetransitionperiod(until
the1995-96yearof income). Thepartnershipwill passthe
continuityof oWnershiptestin aparticularyearof income
only if, at all times from 19 August1992to theendof the
year,morethanhalfthe interestsin thepartnershipwere
heldby personswho heldmorethanhalf theinterestsin the
partnershipimmediatelybefore19 August1992. “Interests”
arenot defined,but thetermis appropriateto comparethe
variousinterestsof generalandlimited partners,andis
meantto covertherangeof interestspossiblein a limited
partnership[newparagraph94G(a)].

However,thepartnershipwill not fail thecontinuityof
ownershiptestonly becauseinterestsin thepartnershipare
acquiredbefore1 July 1993, if the interestsareacquiredin
responseto andin accordancewith thetermsof a
prospectus,offer or invitation issuedbefore19 August
1992,asthosetermsstoodimmediatelybeforethatday.

A prospectus, offer or invitation to acquire interests in a
limited partnership,while not defined,certainlywill include
thekinds of prospectus,offer andinvitationsubjectto
regulationby thesecuritieslaw.

Thiswill ensurethata limited partnershipformedbefore19
August1992maycontinueto sell sharesor interestsin the
limited partnership,up to themaximumnumberof sharesor
interestsofferedfor saleto thepublic before19 August
1992. However,thisconcessionwill applyonly until 30
June1993[newparagraph94(3(b)].
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This modificationofthecontinuityof ownershiptest
ensuresthat limited partnershipsalreadyin thecourseof
marketinginterestsin theiroperationsbefore19 August
1992 will be able to continue to market those interests,
knowing thattheywill notbe treatedascompaniesfor tax
purposeseventhoughsubstantialinterestsaresoldafterthat
date. Their business operations will continue to be dealt
with in thesameway. It allowssuchacquisitionsof
interestsin limited partnershipsuntil 30 June1993,because
this is theendof themain sellingperiodfor interestsin
limited partnershipsandothertax-effectiveinvestments,
regardless of any substitutedaccountingperiodof the
limited partnershipor of any particularinvestor.

As with the continuity of business test, the continuity of
ownershiptestprecludesabuseof thecontinuingtax
treatmentof existing limited partnerships.Without sucha
test,newpartnerscouldbuyout existing limited partnersfor
thesakeof thepossiblelossesin excessof investmentthat
could be available.

CorporateTaxationModifications

Broadly,limited partnershipsto whichtheseprovisions
apply - corporatelimited partnerships- aretreatedas
companiesfor thepurposesof the incometaxlaw. Theyare
not treatedaspartnerships.Becauseof thisapproach,most
provisionsofthe incometax law donot needchangesto
dealwith limitedpartnerships;theexistingprovisions
generallyapplywithout modification. However,in some
areaschangesareneeded.

SubdivisionC ofDivision 5A setsoutcertainmodifications
to theexistingprovisionsof the incometax law.

If a limited partnershipis acorporatelimited partnershipin
respectof a yearofincome,the incometax law haseffect,
subjectto thechangessetout in theprovisionsofthenew
SubdivisionC[newsection9411].

1
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Whatis an incometaxlaw?

Income tax law is defined to include the IncomeTax
AssessmentAct1936,anyAct imposingatax payableunder
thatAct, theIncomeTaxRatesAct1986, thepartsof the
TaxationAdministrationAct1953 that relate to any of those
Acts,andany relatedpartsof any otherActs. It also
includesanyrelatedmegulations.However,it doesnot
includeanumberof othertaxing laws,whichalreadydeal
with limitedpartnershipsandotherpartnershipseffectively.
For instance,theFringeBenefitsTaxAssessmentAct1986
treatsall partnershipsasindividualsin their ownright, in
subsection165(1)[definition, “incometax law”, new
section94B].

“Company” includescorporatelimitedpartnership

A reference in the income tax law, other than in respect of
thedefinition of “resident’tor “residentof Australia” in
section6 of theAct, to a companyorbodycorporateshall
includeareferenceto a limitedpartnership.(Thereis no
needtorefer to thedefinitionsof residentor residentof
Australia,astheresidenceofcorporatelimited partnerships
is specificallydealtwith.) [newsection94J].

“Partnership” doesnotincludecorporatelimitedpartnership

A referencein the incometax law to a partnership does not
include a reference to a corporate limited partnership. So
theprovisionsin this Act thatapply to otherpartnerships
will not apply to a corporate limited partnership. Key
provisions include DivisionS of Part Ill of the Act, but
many other areas of the income tax law have special
provisions to deal with the tax treatment of partnerships,
whichwill notapply to corporatelimited partnerships
[new section94K].
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“Dividend” includesdistribution ofcorporatelimitedpartnership

A referencein the incometaxlaw to a dividendincludesa
referenceto anydistributionmadeto a partnerby a
corporatelimited partnership,whetherthedistributionis in
money or in other property. This extendstheordinary
meaning of “dividend” to create consistencybetween
corporatelimited partnershipsandcompanies
[new paragraph94L(a)].

However,any distributionthat is attributableto profits or
gainsarisingduring a yearof incomewhenthepartnership
wasnotdeemedto bea corporatelimited partnershipwill
notbe regardedasadividend. This will ensurethat a
partner’ssharein thenetincomeof a limited partnershipin
a yearof incomein which it is not acorporatelimited
partnershipfor taxationpurposeswill notbe regardedasa
divideild, evenif it is paidto thepartnerin a yearofincome
in which the limited partnership is treated as a company for
taxationpurposes.It will ensurealso that no franking
creditswill ariseasa resultof thepaymentof taxin respect
of a yearof incomeforwhich thepartnershipwasnota
corporatelimited partnership[new paragraph94L(b)].

Whatdistributionsarepaidoutofprofits?

If acorporatelimited partnershippaysorcreditsan amount
to apartnerin thepartnershipfromprofits oranticipated
profits, or in anticipationofprofits, theamountpaidor
creditedwill be deemedto bea dividendpaidby the
partnershipto thepartnerout of profits derivedby the
partnership.Assessableincomeof shareholdersincludes
certaindividendspaidoutof profits,undersubsection
44(1); companiesgenerallypaydividendsoniy outof
profits, asamatterof corporationslaw, but limited
partnershipscouldpay dividendsfrom othersourcesmore
readily. Moreover,oneview of partnershiplaw asit applies
to corporatelimited partnershipssuggeststhattheirincome
only ariseswhenaccountsaretaken,despitetheirtreatment
ascompaniesfor taxationpurposes.It couldalsobe argued
thatprofits don’t ariseuntil theiramountcanbe finally
ascertained.As corporatelimited partnershipscanmake
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distmibutionsbeforethetaking of accounts,out of
anticipatedprofitsor in anticipationofprofits, theprovision
ensuresthatsuchdistributionswill betakento bemadeout
of profits [newsubsection94M(1)].

If thepartnershipmakesasubsequentdistributionof profits
which includesan amountpaidorcreditedin anticipationof
profits, theCommissionerof Taxationis requiredto take
suchsteps,if any,asarenecessaryto ensurethatapartneris
not subjectto doubletaxation. Thisensuresthat, if a
partnerhasalreadybeentaxedon a distributionwhenit was
credited,thepartnerwill not faceincometaxagainwhen
thedistributionis actuallypaid[newsubsection94M(2)].

‘Private Company”doesnot includecorporatelimited
partnership

Theprovisionsin the incometaxlaw which applyonly to
privatecompaniesratherthanto companiesgenerallyhave
no applicationto corporatelimited partnerships
[new section94NJ.

“Share” includesinterestin corporatelimitedpartnershzp

A referencein the incometaxlaw to a shareshall includea
referenceto aninterestin a corporatelimited partnership
[newsection94Pj

“Shareholder” includespartner in corporatelimitedpartnership

A referencein the incometax law to a shareholderincludes
areferenceto apartnerin acorporatelimitedpartnership.
This, combinedwith theextendedmeaningof “dividend”
and“company”,ensuresthat manykey provisionsfor the
taxationof companiesandshareholdersapplycorrectlyto
corporatelimited partnershipsandtheirpartners
[newsection94Q].
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“Liquidator” mayincludepartner in corporatelimited
partnership

In relationto theapplicationof section47of theAct, in the
eventofa winding-upof acorporatelimited partnership,
whoeveris responsibleforthetaking of accountsand
makingpaymentsdoessoasaliquidatorwithin the
extendedmeaningof ‘liquidator’ in theAct. This is so,even
if severalpersonsdo differentthingsin thewinding-up;
eachwill bea ‘liquidator’.

For thepurposesof theincometax law, a referenceto a
liquidatorincludesa partnerin acorporatelimited
partnershipwho carriesout thewinding-upof the
partnership[newparagraph94R(a)].

Also for thepurposesof theincometaxlaw, areferenceto
distributionsmadeby aliquidator in thecourseof winding-
up acorporatelimited partnershipincludesareferenceto
distributionsmadeby thepartnerwho carriesout the
winding-upto himself or herselfin thecourseofwinding-
up thepartnership[newparagraph94R(b)].

Together,theseprovisionsensurethat paymentsby a
partnerin thecourseof thetakingof accountsandwinding
up of acorporatelimited partnershiparetreatedin thesame
wayaspaymentsby any otherliquidatorofthepartnership,
oraspaymentsby theliquidatorofacompany. All such
paymentsgenerallywill bedividendsoutofprofits or
income,to theextentto which theyaremadefrom profits or
income.

Continuityofcorporatelimitedpartnershipnotaffectedby
changesin composition

For thepurposesof the incometax law,achangein the
compositionof a corporatelimited partnershipdoesnot
affect thecontinuityofthepartnership.So anewcorporate
limited partnershipis not created,oraformerpartnership
extinguished,on theretirement,substitutionor additionofa
partnerto acorporatelimited partnership[newsection945].

Fage38



Taxationoflimitedpartnershipsascompanies

Residenceofcorporatelimitedpartnership

For the purposes of the income tax law, a corporate limited
partnershipis a resident of Australia if, andonly if, the
partnershipwasformedin Australia,or it eithercarrieson
businessin Australiaorhasits centralmanagementand
controlin Australia. This givesatestof residencefor
corporatelimited partnershipsthat is closelycomparableto
thetestof residencefor companies.Partnershipsgenerally
did notneedto beconsideredashavingaplaceof residence,
undertheprovisionsapplicableto otherpartnerships;as
theirnet income,loss,exemptincomeandsoon were
attributedto thepartners,it wastheresidenceof the
particularpartnerthatmattered[newsection941’].

Incorporation

For thepurposesof theincometax law, acorporatelimited
partnershipis takento havebeenincorporatedin theplace
whereit wasformedandundera law in force in that place.
This ruleis neededto clarify theoperationofseveral
provisionsrelatingto companies,astheyapply to corporate
limited partnerships[newsection94U].

Obligationsandoffencesoflimitedpartnerships

Broadly,obligationsand offencesof limited partnerships
aretakento be thoseof the individual partners,with certain
joint andseveralliabilities. Thereasonfor this approachis
that, while corporatelimited partnershipsaregenerally
treatedascompaniesfor thepurposesof theincometax law,
this doesnot converttheminto companiesfor other
purposes,includingcriminal law,monetaryclaims,andso
on. Sotheobligationsandoffencesof limited partnerships
continueto bedealtwith broadlyasbeforethese
amendments.Thelaw will providefor limited partnerships
in muchthesamewayasforotherpartnerships.

Where,asanentity, acorporatelimited partnershipis
subjectto an obligationundertheincometax law, that
obligationis imposedon eachof thepartners,but it maybe
dischargedby any oneofthem[newparagraph94V(l)(a)].
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Where,asan entity, anyamountis payableunderthe
income tax law by a corporatelimited partnership,the
partners are jointly and severally liable to pay that amount
[newparagraph94V(J)(b)].

Where,asanentity, anyoffenceagainstthe incometax law
would have been committed by a corporate limited
partnership,eachpartnerwill bedeemedto havecommitted
theoffence[newparagraph94V(1)(c)].

However,it will beadefenceagainsta prosecutionof a
partner for such an offence if the person proves that he or
shedid not aid,abet,counselorprocuretheparticularactor
omission,andwasnot in anywayknowingly concernedin,
orparty to, that actor omission(whetherdirectly or
indirectly orby actor omissionof theperson). Limited
partnerswill generallybeableto establishthat defencewith
ease; limited partnershipsestablishedin Australiapreclude
limited partnersfrom takingpart in themanagementof their
partnerships,althoughcasescanbeimaginedwherea
limited partnerwouldbedeniedthedefenceby aiding,
abetting,counsellingorprocuringtheoffence
[newsubsection94V(2)].

Thegeneralliability ofpartnersfor offencesof their
partnershipis in accordwith theacceptedlaw. However,
thestatutorydefenceallows an innocentpartnerto rebutthe
presumption.Themattersto beproved,to establishthe
defence on thebalanceof probabilities,will bepeculiarly
within theknowledgeofthepartnerandextremelydifficult
for theprosecutionto negative.Sowhat might bethoughta
reverseonusof proofforpartnerschargedwith offencesis
justified.

Thisproposedonusofproof for a partnerdefending
proceedingsfor anoffenceof thepartnershipis similar to
that in othertaxationlaws. Sections1O2AAZG,221YHZN
and468 of this Act, sections165and 166FringeBenefits
TaxAssessmentAct1986,andsections12 and13Petroleum
ResourceRentTaxAssessmentAct1987all operate
similarly. 4
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Pre-1995-96yearsofincome- certaincorporateobligationsdo
notarise

Where a limited partnershipis formed before 19 August
1992, and an event occurs whereby the partnership becomes
a corporate limited partnership for a year of incomeprior to
the 1995-96 year of income, certain obligations may be
imposed under the income tax law on the partnership in its
capacity as a company. However, it is not intended that a
corporatelimited partnershipshouldbe liable for any
obligationsto actasa companybeforetheeventwhich
resultsin thepartnershipbeingacorporatelimited
partnershipfor thatyearof income.

Accordingly,where,in ayearof incomeprior to the1995-
96 year of income, a limited partnershipis deemed to be a
corporate limited partnership because it failed either the
continuityof business test or the continuity of ownership
test, theincometaxlaw has effect as if any obligation
imposed on corporate limited partnerships because they are
taxed as companies which arose before the corporate limited
partnershipfirst failed to meeteitherof thosetestshad
never arisen [newsection94W].

The provision applies only in respectof any obligations
arisingbetweenthebeginningof therelevantyearof
incomeandthetimeat which thefirst eventoccurs.

Modificationoflossprovisions

In determining whether a disqualifying event has occurred
for thepurposesof sectionSOH orwhetherthecontinuityof
ownershiptestfor thepurposesof section80Ahasbeen
satisfied, the partsof those provisions relating to voting
power will not be takeninto account [newsection941].

Modification ofprovisionsrelating to thecollectionofcompany
tax

Irrespective of anything in Division lB of Part VI, relating
to thecollectionof companytax,thenotionaltax of a
limited partnershipwill benil in respectof thefirst yearof
income for which it is taxed as a corporate limited
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partnership. The notional tax is nil if the year of income is
theonein which 19 August1992occurred,or if the
partnershipwas not a corporatelimited partnershipin the
yearof incomebeforetheparticularyear[newsection94YJ.

Becauseof the definition of a “year of income”, the first
possibleyearof income for a corporate limited partnership
is the year of income in which 19 August 1992 occurred.In
effect,a limited partnershipwill be treatedasanewentity
in the year of income in which it first becomes assessable as
a companyundertheseprovisions[definition, “year of
income”, newsection94B].

Transitional

Clause 9 provides that any actor omissionon thepartof
anypersonbeforeRoyalAssentto this provisionwill not
resultin apersonbeingguilty ofany offenceunderthe
incometax law, merelybecauseofthechangesmadehere.
In effect, before RoyalAssent,no offencesarisefrom a
limited partnershipfailing to dischargeobligationsimposed
on it as a corporate limited partner. The only relevant
actionsoromissionswill bein relationto thelaw affected
by thechanges- thatis, theareasof incometaxlaw to
which thetreatmentof certainlimited partnershipsas
companiesis relevant[Clause9].

1
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Exemption from income tax: family payment
advance

Summary of proposed amendments

Purposeofamendment:To exempt family payment
advance from income tax.

DateofEffect: On or after 1 January 1993.

Background to the legislation

The Table in section 24AB of the Income Tax Assessment
Act (the Act) is an index of payments made under the Social
Security Act 1991 which are generally exempt from income
tax. At present it lists, among other things, the “family
allowance” and the “family allowance supplement’1 which
are exempt from income tax under sections 24A8Wand
24ABX of the Act respectively.

The Social SecurityAct hasbeenamendedto replacethese
two payments with one payment, the “family payment”.
This amendment has effect from 1 January 1993. That
amending Act also amended the Income Tax Assessment
Act, with effect from the same date,to replacethe
exemption for “family allowance” and “family allowance
supplement” with an exemption for “family payment”. The
exemption for family payment will be provided for by
section 24ABW of the Act.

As a result of these amendments the Itfamily allowance” and
“family allowance supplement” are to remain in the Table in
section 24AB of the Act until 1 January 1993 when they
will be replacedby “family payment”. Theexistingsections
24ABWand 24ABX will also remain in the Act until 1
January 1993 whentheywill be replacedby anewsection
24A8Wwhich will exempt the “family payment”from
income tax.
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The SocialSecurityAmendmentBill (No.2) 1992,
presentlyawaitingRoyalAssent,proposesto allow, from
1 January1993,recipientsof family paymentan option to
receivepartof their entitlement as a lump sum advance for
up to six months. As aresultof this initiative there is a
needto makea consequentialamendment of the Act to
ensurethat theadvanceis exemptfrom incometax. This
will resultin theadvancebeingtreatedin thesamemanner
as the family payment.

Explanationof proposedamendments

The Bill proposesto amendsection24AB of theAct to
include “family paymentadvance”in the index of payments
covered by Subdivision B. Generally such payments are
exemptfrom incometax[Clause.10].

The Bill proposes to insertanew section 24ABX in to
SubdivisionB to exemptfamily paymentadvancefrom
income tax[Clause11].

These amendments will commence on 1 January1993,
immediately after the the commencement of the Social
Security Amendment Act (No.2) 1992 [Clause12].

4
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Prescribed Payments System (PPS) simplification

Summaryofproposedamendments

Purposeofamendment:To reduce the amount of
paperworkinvolved in theadministrationofthePrescribed

Payments System (PPS). The changes will make it easier
for taxpayers to comply with their tax obligations.

Under the proposed amendments:

• payers will report paymentsmade,duringayearof
income, on an annual instead of the present monthly
basis;

• payees may complete a new Payee Declaration. Also
payees may elect to have a higher percentagededucted
from prescribed payments than is currently permitted;
and

• thecurrentdeductionvariationcertificate,deduction
exemption certificate and reporting exemption
anangements will be modified.

DateofEffect: The amendments will apply on or after
1 January 1993 except for thoserelatingto deduction
variation certificates which will apply on or after 1 July
1992.

Backgroundto thelegislation

TheGovernmentintroducedthePPSin 1983to collecttax
at sourcefrom certainprescribedpaymentsfor labourand
servicesin thebuilding andconstructionandotherspecified
industriesmadeon or after1 September1983.

Householderswho enterinto building orconstruction
projectsworthmorethan$10,000areeligible paying
authorities(subsections221YHA(3)&(4)) andmustreport
paymentsmadein connectionwith theprojecton a monthly
basis. However,unlikeotherPPSpayersthose *

householdersarenotrequiredto deducttax.
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Thecurrentlegislativeframeworkusestheterm“eligible
payingauthority” (subsection221YHA(4)) to describe
payerswho haveobligationsunderthe legislation. Theterm
“payingauthority” is definedin subsection221YHA(1).

Householdersmakingprescribedpaymentsundercontracts
lessthan$10000 arepayingauthoritiesbutnot eligible
payingauthorities.

Theterm“payer” in thischapterin relationto PPS
obligationswill meaneligible payingauthoritiesincluding
householdersmakingprescribedpaymentsundercontracts
greaterthan$10000.

Rateofdeduction

A payermakinga prescribed payment is required to deduct
tax from thepaymentat theprescribedrateof 20%
(subregulation128(1)). Wherethepayeefails to completea
deductionform, thepayeris requiredto deducttax at the
highestmarginaltaxrateplusmedicarelevy. Thepayeris
alsorequiredto sendthetax deductedtogetherwith other
information including reconciliation forms to the
Commissioner monthly. These and other duties of payees
aresetout in section221YHD.

Deductionvariations

The Commissionermayissueadeductionvariation
certificate(section221Y11P)wherespecialcircumstances
exist sothat taxat aratelower than20%canbe deducted.
Thepayeeis currentlyrequiredto applyfor a newvariation
certificateannually.

Deductionexemptions

The Commissionermayissuea deductionexemption
certificate(section221YHQ)wherecertaincircumstances
exist andwherethepayeesatisfiescertaintestswhich
includehavingagoodcompliancerecord. Thecertificateis
usuallyvalid forthreeyearsandentitlesthepayeeto receive 4
prescribedpaymentswithoutthe deductionof tax.
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ReportingExemptions

Payeeswhohaveobtaineda deductionexemptioncertificate
arecurrentlyentitledto applyfor areportingexemption
(section221YHR). A reportingexemptionis generally
valid for threeyearsandfreespayeesfrom havingtheir
paymentsreported.

Why changethelaw?

Theamendmentsproposedwill easetheadministrative
burdenonpayers,payeesandtheAustralianTaxation
Office (ATO) andreducetheamountof paperwork
involved undertheproposedarrangements.

For example,therewerein excessof 140,000deduction
variationcertificatesin forceon 30 June1992which, until
thechangeswereannouncedby theTreasureron 1 July
1992, werereviewedannually. Further,thereare6 million
deductionformsusedperannum.

TheadministrativerequirementsplacedonPPSpayers
underthecurrentsystem(throughmonthly reportingand
reconciliation)areconsiderablygreaterthanthecomparable
requirementfor theirPAYF counterparts.

Explanationof proposedamendments

Interpretation

TheproposedsimplificationofthePPSrequiresthe
introductionof newdefinitionsandthedeletionof current
definitions(section221YHA)which areno longerrequired
[clause16].

Thenewterminologyin relationto amountsdeductedfrom
prescribedpaymentsis explainedlater in theChapter.The
mainmodificationsto thePPSarrangementsconcernthe
mannerin which payersandpayeesareidentified. Under
theamendmentsproposed,informationcurrentlyobtained
from thedeductionformswill beobtainedfrom thenew
payeedeclaration.
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PayeeDeclarations

Who canmakeapayeedeclaration?

Onor after1 January1993,payeesotherthan:

• thosedealingwith householders;and

• payeeswho haveapprovalto quotea reporting
exemptionnumber

may make a payee declaration in respect of prescribed
paymentsto be received[newsubsections221YHB(1), (2),
(4) andparagraph221YIIQ(1A)(b)].

Howis apayeedeclarationmade?

In orderto makeapayeedeclaration,a payeemust
completethenewpayeedeclarationform andgiveit to the
payer[newsubsections221YHB(1)&(4)J.

Thenewform is similar to theemployeedeclarationform
(section202C)on which employeesmaygive information
to employers which is relevant in ascertaining the amount of
PAYEtax instalments to be deducted from payments made.
As with theemploymentdeclaration,thenewPPSpayee
declarationwill enablethepayee’stax file number(TFN),
aswell asdetailsofdeductionvariationanddeduction
exemptioncertificatesto be givento thepayersothat the
correctPPSdeductionscanbe madefrom prescribed
payments[newsubsection221YHB(3)].

How long doesthedeclarationstay in force?
A payeedeclarationwill remainin forcefor 1 yearafterthe
lastpaymentis madeby thepayerto thepayee.Thiswill
avoidthesituationofthepayernotknowingwhetheran
earlier declaration made by that payee is still in force. A
payeedeclarationcanalso ceaseif thepayeemakesanother
payeedeclarationor quotesareportingexemptionnumber
to thepayer[newparagraphs221YHB(5)(a)/b)&(c)J.
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To paralleltheemploymentdeclarationarrangements
(section202CA),it is proposedthattheCommissionermay,
by noticepublishedin theGazette,determinethat all or
someclassesofpayeedeclarationsceaseto be in force[new
paragraph22JYHB(5)(d)J. Payeedeclarationswill also
ceasewhereTFNinformationis notprovidedto thepayer
within 28 daysafterthemakingof adeclaration[new
subsection221YHB(6)].

A payeedeclarationwill alsoceaseif theCommissioner
notifies thepayeethathe is:

• satisfiedthat theTEN in the declarationprovidedhas
beencancelledor it is not thepayee’sTEN; and

• notsatisfiedthatthepayeehasaTFN

[Newsubsections221YHB(8,)&(9)]

Consistentwith theexistingarrangementsfor employment
declarations(subsection202CE(3)andparagraph
202F(1)(c)),decisionsof theCommissionerundernew
subsection221YHB(8) canbeobjectedto[clause28].

What if the payee’sTENis incorrectlystatedin thedeclaration?
Whenthis occursandthe Commissioner is satisfied that the
payeehasa TFN,theCommissionermaynotify thepayer
who hasthedeclarationwith the incorrectTEN of the
correctTEN [newsubsection221YHB(169].

What is the payer to do whena payeedeclaration is received?

The obligations for payers, when given a payee declaration,
aresetout in new section221}IHC.

For example,on receivingadeclaration,thepayeris
requiredto signandretainacopy. Thepayeris also
required to write the payee’s TEN on thedeclarationif
subsequently given by the payee. The payer will be
required to send the declaration to the Commissioner within
theforwardingperiod. Theforwardingperiodforpayee
declarationsis similar to thetermusedfor employee
declarations(section202CD). Thatis, generally28 days
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after the payee gives the declaration to thepayeror longer
when the payee’s TFN is not statedon thedeclaration[new
subsections221YHC(1) & (2)].

The payer is also required to retain the declaration until the
second 1 July afterthedeclarationceasesto bein force
[newparagraph221YHC(1)(e].

Newterminologyin relation to amountsto bededucted

The amendments proposed for prescribed payments made
on or after 1 January 1993 will replace the existing terms
that describe the amount or percentage to be deducted from
prescribedpayments.

Thecurrentprescribedrateof 20%(subregulation128(1)),
applicable when a deduction form is properly furnished,
will be calledthe“ordinarypercentage”.The rateof
48.25%(subregulation 128(2)) which is currently deducted
whenthepayee’sdeductionform is notcompletedproperly,
for examplewhenthepayee’sTEN is not provided, will be
calledthe”non-declarationpercentaget’[clause16].

Undertheproposedarrangements,thenewpayee
declarationform will bethemechanismwherebythepayee’s
TEN is providedto thepayer.

Whatis ahigherdeductionpercentageelection?

A payeewhohasmadea payeedeclarationmaygive a
higherdeductionpercentageelectionform to apayeratany
time beforeapaymentis made[newsubsections
221YHR(1) and(2)].

A higherdeductionpercentageelectionform is adocument
in whichthepayeeelectsthepercentageto bededucted
from oneormorespecifiedpayments,orall paymentsmade
beforeaspecifieddate[newsubsection221YHR(3,)j

Wherea higherdeductionpercentageelectionis in forcein
relationto apaymentwhenit is made,thepayermust
deductthepercentageof thepaymentstatedin theelection
form[new subsection221YHD(5)j
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Consistentwith theotherrecordkeepingrequirements,the
payermustretaina copyof thehigherdeductionelection
percentageform for aperiodof 5 years[newsubsection
221YHR(7)j A payeemay atany time canceltheelection
by advisingthepayerin writing[newsubsection
221YIIR(5)j

Deductionswherethereis apayeedeclarationin force

Whereapayeedeclarationis in force, apayer,otherthana
householder,will be requiredto makeadeductionatthe
ordinarypercentagefrom prescribedpaymentsmadeto a
payee[newsubsectionsYHD(1)&(2)].

Whatif thepayeeis theholderof adeductionvariationcertificate?

Whereapayeestatesadeductionvariationcertificate
number and adeductionvariationcertificatepercentagein
the payee declaration, and the payer reasonably believes the
certificate is in force, the payer must deduct the deduction
variation certificate percentage (seedefinitionin subsection
221Y1-IA(1)) of thepaymentunlessthepayeehasmadea
higherdeductionpercentageelectionin respectof the
payment[new subsection221YHD(3)].

Whatif thepayeeis theholderofadeductionexemptioncertificate?

Whereapayeestatesadeductionexemptioncertificate
numberin thepayeedeclaration,andthepayerreasonably
believes the certificate is in force,thepayermustnot deduct
anythingfrom thepaymentunlessthepayeehasmadea
higherdeductionpercentageelectionin respectof the
payment[new subsection221YJJD(4)].

Example

The holder of a deduction variation certificate stating a
deductionvariationcertificatepercentageof 5% (or the
holderof a deductionexemptioncertificate)maymakea
higherdeductionpercentageelectionto havearateof 15%
deductedfrom all paymentsmadebetween1 January1993
and30 June1993to build upsufficient creditto offset the
taxpayableon assessment.
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Deductions where no payee declaration

A payer,otherthanahouseholder,is requiredto deductthe
non-declarationpercentageof thepaymentwhereapayee
declarationis not in forceandthepayeehasnot quotedan
in force reportingexemptionnumberwhenthepaymentis
made[newsection221YIIDA].

Payers(otherthan householders)reportingetcobligations

Newsection 221 YHDCreplacesthecurrentreporting
requirementsfor payers,otherthanhouseholders.To
reducerepetitionin thelegislation,newsubsection
221YHDC(1) introducestheconceptofa reportable
payment as a prescribed payment made by an eligible
payingauthority(otherthanahouseholder)to apayeewho
hasnot quotedareportingexemptionnumber. Thecurrent
reportingrequirementsarein sections221YHAA to
221Y11DinclusivewhichtheBill proposesto repeal
[Clause17].

Monthly obligations

Onor after1 January1993,apayerwill still be requiredto
sendto theCommissionerall amountsdeductedfrom
prescribedpaymentsno later than14 daysaftertheendof
themonthto which the payment relates [newsubsection
221YHDC(2)]. However, the existing monthly
reconciliationformwill not be requiredundertheproposed
arrangementsandwill be replacedwith thenewremittance
adviceformwhich mustaccompanyamountssent to the
Commissioner[newsubsection221YHDC(4)J.

Annualobligationsfornon-owner-builders
Payers,otherthanowner-buildersmust, unlessthepayee
hasquotedanin forcereportingexemptionnumber,no later
than 14 Julyaftertheendofthefinancialyear:

• completeandsign apaymentsummaryform in respect
of paymentsin relationto which thepayeris not an
owner-builder;and
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copytheform andmakereasonableefforts to give the
form to thepayee[newparagraph221YIIDC(5)(a)].

Example

It wouldbe consideredreasonableif thepayerwasto post
the payment summary to the address stated on the payee
declaration or the address stated on an invoicepreparedby
the payee where there is no payee declaration in force.

Those payers are also required no later that 14 August after
theendof thefinancialyearto sendto theCommissionera
copy of the payment summary form together with a
completedandsigned reconciliation statement in respect of
paymentsmadeto all payees[newparagraph
221YIIDC(5)(b)J.

Obligationsfor owner-builders

Payerswhoareowner-buildersin relationto payments
madeunderacontractand theprojectis notcompletedat
theendof thefinancialyeararesubjectto thesame
reportingrequirementsasnon-owner-buildersexplained
above[new subsection 221 YJJDC(6)].

In relationto projectscompletedduring theyearof income,
the same information described above is to beprovided
within 6 weeksaftercompletionoftheproject[new
subsections221YHDC(7) and(S)].

Whichrecordsmustpayersotherthanhouseholdersretain?

Payers,otherthanhouseholders,mustretainacopyof
documentstheysendto theCommissionerfor at least5
yearsaftertheendof thefinancialyearto which the
prescribedpaymentsto which theyrelateweremade[new
subsection221YHDC(9)].

Page53



Chapter6

Canapayerextendthereportingtime?

Yes. TheBill proposesto retaintheexistingprovision
(paragraph221YHD(2)(a))whereby, theCommissioner
advisesthepayerin writing thatanextensionis granted
[newsubsection221YHDC(1J)].

Canapayervary thereportingrequirements?
Yes. As with theexistingprovisions(paragraph
221YH13(2)(b)),wherethepayeehasmadeapayee
declarationquotinganin forcedeductionexemption
certificateto thepayerandtheCommissioneradvisesthe
payerin writing thattheymayvarysomeorall of the
reporting requirements [newsubsection221YHDC(12)].

Householders

Proposednewsection221YHDD replacesthecurrent
reportingarrangementsfor householderswhich arealso
containedin existingsections221YHAA to 221YHD
inclusivewhich theBill proposesto repeal[clause17].

Payeeobligations
Whereapayeeentersinto a contractwith ahouseholder,
andthepayeehasnotquotedanin forcereporting
exemptionnumberto thehouseholder,thepayeemustgive
the householderahouseholderpaymentsummaryform,
with thepayeepartcompleted,beforethefirst prescribed
paymentis made[newsubsections221YHDD(1)&(2)].

Householderobligations

From 1 January1993,it is proposedthathouseholderswill
no longerbe requiredto report to theCommissioneron
commencementand completionof aconstructionproject
andona monthlybasis. Instead,householderswill be
requiredto reportto theCommissioneronly onceon
completionoftheproject.

Theproposedamendmentswill requirehouseholdersto 4
completethehouseholderpart ofthehouseholderpayment
summary form and send it to the Commissioner within
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6 weeksafterthecompletionoftheproject. If thepayeehas
notcompletedthepayee%partof thehouseholderpayment
summaryform, thehouseholdershouldtry to fill outas
muchinformationastheycanin relationto thatpartbefore
sendingtheform to theCommissioner[new subsections
221VHDL)(4)&(5)].

low loDg should householdersretain records?

A householdershouldretainacopyof thehouseholder
paymentsummaryform for thepayeefor periodof 6
monthsaftertheendof thefinancialyearin which the
projectwascompletedunlessthepayeerequestedandwas
giventhecopybeforetheendof the6 months[new
subsections221YHDD(6)&(7)].

DeductionVariation certificates

Undertheexistinglaw apayeecanapply to the
Commissionerfor a deductionvariationcertificatewhere
specialcircumstancesexist. A deductionvariation
certificateenablesapayeeto havetax deductedfrom
prescribed payments at a rate lower than the prescribed rate
of 20%. Apayee must apply for a deduction variation
certificateannually. Thecircumstancesnecessaryfor the
issueof existing certificatesarespecified in Income Tax
Ruling 112448.

Proposedlaw

Undertheproposedamendments,adeductionvariation
certificateissuedonor after1 July 1992will remainin
force indefinitely unlessit is subsequentlyrevoked[new
subsection221YHP(4)andsubclause31(6)].

Thecircumstanceswhich mustbesatisfiedbeforea
deductionvariationcertificatewill begrantedaredetailedin
newparagraph221YHP(2).

Example

A payeeappliesto theCommissionerfor adeduction
variationcertificateundersection22IYHP asamended.
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Thepayee’sexpectedannualincomefrom all sourcesfor the
yearofincomeis $50,000of which $10,000will bePPS
incomein respectof 6 monthsITS work. Furtherthepayee
hascompliedsatisfactorilywith tax obligationsfor the
12 monthperiodprior to application[newparagraph
221YHP(2)Ø)].

In this situation,thepayee’sdeductionvariationcertificate
percentagewill be15% (assumingatax rateof 20% for
incomein excessof $5,400),beingthetax rateapplicableto
thepayee’sannualisedPPSincome($20,000)andassuming
thepayee’sassessableincomefor theyearconsistedonly of
PPSincome[newparagraph221YHP(2)(a)].

Whenthecircumstancesgiving rise to theissueof a
deductionvariationcertificateareno longerapplicablethe
certificatemaybe revoked(section22IYHS). An example
wouldbe wheretheratecontainedin thecertificateno
longerreflectsthetaxpayer’sITS circumstances.

Deduction exemption certificates

Currentlaw

The Commissionercurrentlyhasdiscretion(section
221YHQ)to issueadeductionexemptioncertificatewhere
certaincircumstancesexistandthewherethepayees
satisfiescertaintestsincludingagoodcompliancerecord.
Thecertificateis usuallyvalid for 3 years.

Proposedlaw
Undertheproposedlaw a deductionexemptioncertificate
issuedonorafter1 January1993will remainin forceuntil
it is revoked[new subsection221YHQ(8)]. A certificate
remainsin forceregardlessof whetherthepayeeis granted
anapprovalto quoteareportingexemptionnumberafterthe
certificateis issued.

It is also proposed to remove the tests in subparagraph
22JYHQ(2)(a)(iv) as they relate to future events which 4
couldnotbereasonablybeascertainedgiventheindefinite
natureof thecertificate[paragraph (c) in clause24].
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A deductionexemptioncertificateissuedprior to 1 January
1993which is still in force on 1 January1993will runits
courseunlessit is revoked[subcl~ause31(7)].

Reportingexemptionapprovals

Currentlaw

Undertheexisting law, apayeewho hasobtaineda
deductionexemptioncertificateundersection221YHQis
entitled to areportingexemptionundersection221Y11R.

Thepayeemayeitherfurnishareportingexemption
declarationto eachpayeroralternatively,by applicationto
theCommissionerquoteareportingexemptionnumberto
eachpayer. A reportingexemptionis generallyvalid for
threeyearsandceasesto bein forcewhenthededuction
exemptioncertificateexpiresor is revoked.

Payeeswho aretheholdersof reportingexemptionsare
absolved from completing deduction and other PPSforms.
Payersarenot requiredto deducttax orreportpayments
madewherethepayeefurnishesareportingexemption
declaration or quotes a reporting exemption approval
number.

ProposedJaw

Under the proposed amendments, clauses24and25will
result in the reportingexemptionprovisionsin section
221YHRbeingcombinedwith theexistingdeduction
exemptioncertificateprovisionsin section221Y11Qunder
existing section 22IYHQ as amended.

As with theexisting law, apayerwill notberequiredto
makedeductionsfrom prescribedpaymentsmadeto apayee
who hasareportingexemption.

Undertheproposedlaw ataxpayermay,onorafter
1 January1993,apply to theCommissionerseparatelyfor
approvalto quoteto payersareportingexemptionapproval
number[newparagraph221YHQ(1)(b)].
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Thepayeewill berequiredto meetthesametestsas
applicantsfor deductionexemptioncertificates. If the
payeesatisfiestheteststheCommissionermustnotify the
payeein writing oftheapprovalto quotea specified
reportingexemptionnumberandtheperiodto which the
approvalis in force[newparagraph221YIIQ(L4)(b)].

An approvalto quoteareportingexemptionnumberwill
remainin forcefor theperiod,not exceeding3 years,
specifiedin theapprovalunlesstheCommissionerrevokes
theapproval[newsubsection221YHQ(9) & newsection
221YJISA].

Example

Therewouldbenothingto preventtheholderof a deduction
exemption certificate applying under newparagraph
22JYHQ(1)(b)for approvalto quoteareportingexemption
number. Further,asdiscussedabove,the deduction
exemptionwould continueto be in forceuntil it is revoked.

How doesapayeequotea reportingexemptionnumberto apayer?

Apayee who is the holder of an approval to quote a
reportingexemptionnumberwill be requiredto notify the
payer,in writing, of the reportingexemptionnumberand
theday on which theapprovalends[newsubsection
221YHQ(10)].

Example

A payeemaywish to includethereportingexemption
approvalnumberon an invoice sentto thepayerduring the
periodin which theapprovalis in forceoralternatively,the
payeemayadvisethepayerin a separateadvicebeforeany
paymentsaremade.

How long doesthepayerretainthenotificationfor?

Undertheproposedarrangements,apayer(otherthana
householder)will be requiredto retainacopyof the 4
notificationofthereportingexemptionapprovalnumberfor
5 yearsafterthefinancialyearin which thenotification
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expires. Forhouseholders,theretentionperiodwill be
1 year[newsubsection22JYHQ(11)].

Revocationofapprovalto quoteareportingexemptionnumber.

Section221YHScurrentlypermitstheCommissionerto
revokea deductionexemptioncertificateora deduction
variationcertificateat any time. Thesecertificatesare
within thedefinition of ‘prescribedcertificate’in
subsection221YHA(1).

Proposednewsection221YHSA will permit the
Commissionerto revokeanapprovalto quoteareporting
exemptionnumber. Forexample,theCommissionermay
revokeanapprovalwhereapayeedid not complywith any
of theirobligationsunderanAct administeredby the
Commissioner.

Whathappensto reportingexemptionswhich weregrantedbefore1
January1993?
Whereapayeehasgivenapayerareportingexemption
declarationprior to 1 January1993undertheexisting
subsection221Y11R(1)thedeclarationwill remainin force
until thedeclarationexpires[subclause31(8)].

An existingreportingexemptionapprovalnumbergranted
prior to 1 January1993undersubsection221YHR(S)will
remainin force in themannerspecifiedby the
Commissioneruntil theapprovalexpiresor is revoked
[subclause31(9)].

Technical amendments

In addition to the amendments explained in this chapter,the
Bill alsocontainsseveralamendments,of aminor technical
nature.Theseamendmentswererequiredin therestructure
of thePPSprovisions. For example,existingsection
221YHB coverstheprovisionof informationto the
Commissionerby householdersandeligiblepaying
authoritiesotherthanhouseholders.
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In theproposedamendments,newsection22JYHBdeals
with themakingof payeedeclarations.It wastherefore
necessaryto retainsomeof thesection221YHBprovisions
underthenewarrangements.For example,therequirement
for eligible payingauthoritiesto notify theCommissioner
within 14daysafterenteringacontractunderwhich they
areliableto makeaprescribedpaymentis containedin new
section221YIIDB. TheBill alsoensuresthatexisting
notificationsarenotaffectedby theamendmentsproposed
[subclause94(3)].

Newsection 221 YHDEcontainstheexistingprovisionsin
subsection221Y118(iO)which require“issuing authorities”
to provideto theCommissionerdetailsof construction
permitsissued.

A furtherillustrationis in theareaof offencescurrently
applicablewhenpayersdo notcomplywith theirstatutory
obligations.Existingsubsections221YHB(11)and
221YHD(3)containthepenaltiesapplicablewhenpayers
fail to meettheirobligations. Undertherestructured
provisions,thedutiesof thedifferent categoriesof payers
(owner-buildersand otherpayers)areseparatedandcarry
theirownpenaltyprovisions. For examplesee,new
subsections221YHDB(2,),221YHDC(3)& (9) and
221YHDD(3).

Otheramendmentsnotexplainedin thechapterbut
described in thesectionof this ExplanatoryMemorandum
concerning Clauses involved in the proposed
amendmentsinclude:

Inlerini notices Clause14
Creditsin respectof deductions Clause18
Failureto payamountsdeducted
to lho Commissioner Clause19
Failure lo furnish deductionforms Clause20
Remission of certain amounts Clause 21

Personsliability dischargedfmrn
makingdeductions Clause22
Offences Clause 23
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Medicarelevyrate increaseand technicalamendmentoftheAct

Medicare levy rate increase and technical
amendment of the Act

Medicare Levy Rate

Summaryofproposedamendments

Purposeofamendment:This Bill proposesto amend
sections6 and8 of theMedicareLevyAct 1986to raisethe
rateof Medicarelevy from 1.25%to 1.4%.

Dateofeffect: 1 July 1993.

Backgroundto thelegislation

Underexisting law theMedicarelevy is assessedat arate
prescribed in the Medicare LevyAct 1986. Thereis
provisionfor separateprescriptionof therateof levy
payableby:

• individualtaxpayers;

• thetrusteeof atrustestateon trust incomeassessable
under section 98 of theIncomeTax AssessmentAct
1936 (ITAA); trustees areliableto beassessedunder
that sectionon incometo which abeneficiarywho is
undera legal disability, for exampleinfancy, is
presentlyentitled;

• atrusteeof atrust estateon trust incomeassessable
undersection 99 or 99A of the ITAA; underthose
sections a trustee is assessable on trust income to which
nobeneficiaryis presentlyentitled.

Explanationoftheproposedamendments

Clause3 will amendthethreesubsectionsof section6 of the
Act, correspondingto thethreegroupsof taxpayersliable to
paythelevy by omitting “1.25%” andsubstituting“1.4%”.
Thiswill raisetherateof levy from 1.25%to 1.4%
[Clause3].
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Subsection8 (2) “shades-in”theamountof levy payableby
acouple,ora soleparent,wherethecoupleorsoleparentis
not entitled to exemptionfrom thelevybecausethefamily
incomeexceedsthefamily incomethresholdby asmall or
moderateamount. In suchcircumstancestheamountof
levy payable by the taxpayer is to be reduced in accordance
with a formula specified in the subsection. Theeffectof the
subsectionis to limit the levy payableby thetaxpayerto
20percentofthefamily incomeoverthefamily income
threshold.

Theincreasein therateoflevy makesnecessarythe
amendmentof figuresusedin theformulato ensurethat the
formulacontinuesto give thesameresult. Thiswill be
achievedby:

• subsubclause4(1)(a)omitting “0.1875” from theformula
andsubstituting“0.186” [Sub-subclause4(’l)(a)]; and

• subsubclause4(1)(b)omitting “1.25%” from the
definition ofcomponentA in theformulaand
substituting“1.4%” [Sub-subcksuse4(1)(b)].

Theamendmentswill be effectiveasfrom 1 July 1993
[Subciause5(1)].

Technical amendment to the Medicare Levy Act 1986

Summaryofproposedamendment

Purposeofamendment:This Bill proposes to amend
terminologyin theMedicareLevy Act 1986consequenton
an amendment to the Social Security Act 1991.

Dateofeffect: 1 January1993

Backgroundto thelegislation

TheMedicareLevy Act provides that where the “family
income” is at or below the “family income threshold” there
is no liability to pay theMedicarelevy. For a couplethe 4
“family income”is thesumof theirtaxableincomesandfor
a sole parent it is the taxable income.
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The“family incomethreshold”is aspecifiedamount
increasedby aspecifiedamountfor eachdependentchild or
student. To avoideachmemberof a separatedcouple
increasingtheirthresholdon accountofachild orstudent,
theAct providesthatthechild orstudentshallnotbe taken
in to accountunlessthetaxpayeris receivingthefamily
allowancefor thatperson.

Explanationoftheproposedamendment

Earlier this year the Social Security Act wasamendedso
thatthe“family allowance”wasreplacedby the“family
payment”.Theamendment,effectivefrom 1 January1993,
doesnot changecoverageof this assistance.

Subclause4 (2) will amendsubsection8(6)of theMedicare
LevyAct by omitting“family allowance”andsubstituting
“family payment”[Subclause4(2)]. Thisamendment is to
beeffectivefrom 1 January1993 [Subclause5(2)].
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Glossary of commonly used terms

Term Definition

Changeincomposition Retirement,substitutionor addition
of a partner

Continuityof businesstest requirementthatexistinglimited
partnershipsnotchangetheir business
if theyareto continueto be treatedas

partnershipsfor incometax purposes
until the 1995-96yearof income

Continuityof ownershiptest requirementthatexistinglimited
partnershipsnotchangetheir
ownershipif theyareto continueto
betreatedaspartnershipsfor income
tax purposesuntil the1995-96yearof
income

Corporatelimited partnership alimited partnershiptreatedas a
companyfor incometax purposes

limited pnrtnership anypartnershipin which the liability

of at leastonememberis limited
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