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GeneralOutlineandFinancialImpact

General Outline and Financial Impact

ResearchandDevelopmentExpenditure

Thesupplementaryamendmentswill makedeductions
availablefor participantswho incurresearchand
development(R&D) expenditureto agovernmentbody or
an associate,evenif theparticipanthassomeguaranteed
return,if thebodyis subjectto Commonwealthincometax
andoperateson a fully commercialbasis.

A setofguidelinesdetailingwhatcriteriawill be takeninto
accountin ascertaininga governmentbody’seligibility must
be preparedby theIndustryResearchandDevelopment
Board(theBoard).

A register(‘Registerof CommercialGovernmentBodiest)
mustbe preparedandadministeredby theBoardandwill
list governmentbodiesandtheirassociateswhich satisfy
thesecriteria.

Financial impact: no immediatecost

Royalty WithholdingTax

Theamendmentwill makeit clearthat royalties,derivedby
a non-residentofacountrywith which Australiahas
concludedadoubletax agreement(DTA) in carryingon
businessin Australiaat orthrougha permanent
establishmentof thenon-residentin Australia,arenot to be
subjectto royalty withholding taxandaxeto remainsubject
to normaltax by assessment.

Revenueimpact: None.



ResearchandDevelopmentExpenditure

Researchand DevelopmentExpenditure

Explanation of proposed amendments

Changesto the IncomeTax AssessmentAct

Deductionsfor expenditureincurredto governmentbodies

Proposedsection73CB will denydeductionsfor
expenditureincurredby a companyto agovernmentbody
or an associatein connectionwith R&D activitiesif the
companyis guaranteedareturnon orofany partof the
expenditure.

Theeffectof theproposedsupplementaryamendmentis
that section73CB will not apply if thegovernmentbodyor
associateto which theexpenditureis incurredis enteredon
the‘Registerof CommercialGovernmentBodies’.
Governmentbodiesenteredon theregistercannotbe
exemptfrom Commonwealthincometaxandmustbe
operatingon a fully commercialbasis.Theregisteris to be
administeredby theBoard[Amendments1 & 2J.

Theregisterwill beestablished,togetherwith guidelinesfor
entry to theregister,removalfrom theregister,andother
appropriateadministrationprocedures,underthechangesto
the IndustryResearchandDevelopmentAct 1986as
discussedbelow.

Changesto IndustryResearchandDevelopmentAct1986

CommercialGovernmentBodiesGuidelines

TheBoardwill be requiredto developGuidelinessetting
out criteriawhich will indicatewhetheragovernmentbody
is a commercialgovernmentbody which maybe enteredon
theRegisterof CommercialGovernmentBodies.
Expenditureto governmentbodiesor theirassociateswhich
arenot includedon theRegistercanonly bedeductible
undersection73B if thereis noguaranteedreturnonorof
any partoftheexpenditure[Amendment4, newsection
39HBJ.
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SupplementaryExplanatoryMemorandum

TheBoardis to prepareand publishguidelineswithin 90
daysof thecommencementof thesectionsettingout the
criteriaby which it will determinewhetheror nota
Governmentbody is acommercialGovernmentbody. Only
thosegovernmentbodiesthat,in theopinionof theBoard,
satisfythecriteriacontainedin theguidelineswill beableto
beenteredonto the‘Registerof CommercialGovernment
Bodies’. Theguidelineswill be publishedin the Gazette
andwill be madeavailablefreeofcharge[Amendment4,
newsubsections39HB(1) and(2)J.

Theguidelineswill be containedin a disallowable
instrumentundertheActsInterpretationAct 1901. So,they
will be subjectto thescrutinyof Parliament,[Amendment
4, newsubsection39118(5)].

In developingtheguidelinesthe Boardwill haveregardto a
numberof factors.Thesewill include,but shallnot be
limited to:

(a) thecommercialenvironmentin which thegovernment
bodyoperates.This will includesuchfactorsasthe
degreeof fundingandotherformsof backingthatmay
beprovidedby theCommonwealth,StateorTerritory
governmentsand thebody’sexposureto commercialrisk
andto competition;

(b)whetherandhowtheoperationsandperformanceof the
bodyaresubjectto scrutiny;

(c) to whatextentthegovernmentbody is boundby
Commonwealth,StateorTerritory regulations,taxesand
charges;

(d) howmuch privateinvestmentthereis in thebody. The
Boardmaytakeintoaccountindirectinvestment,for
instancethroughinvestmentin companies,partnerships
or trustswith interestsin thebody. So,for example,a
bodywon’t haveto be treatedasfreeofprivate
investment,where interestsareheldby another
governmentbody in which thereis privateinvestment;
and
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ResearchandDevelopmentExpenditure

(e) if theeligible governmentbody is establishedby or
underalaw oftheCommonwealth,a StateorTerritory,
thepoliciesof therelevantgovernmenton treatingthe
body asfully commercial[Amendment4, new
subsection39HB(3)J.

Any Governmentbody orassociatethatis exemptfrom
incometax will be excludedfrom inclusionon the Register
ofcommercialGovernmentbodies[Amendment4, new
subsection39HB(4)].

Examplesof Governmentbodiesthatmayqualify as
commercialgovernmentbodiesundertheproposed
guidelinesinclude:

• theAustralianOverseasandTelecommunications
Corporation;

• AerospaceTechnologiesof AustraliaLtd;

• theSnowyMountainsEngineeringCorporation;and

• theCommonwealthSerumLaboratory.

Eligibility for inclusionon theRegisterwill be determined
on an individual caseby casebasis.

Registerof Commercial Government Bodies

TheBoardwill be requiredto maintaina Registerof
CornmercialGovernmentBodies[Amendment4, new
section39HA].

Only thosegovernmentbodiesthat arelistedon theRegister
will beexcludedfrom theprovisionsofproposedsection
73CBof theITAA which would otherwiseoperateto
disallowadeductionundersection73B. Only those
governmentbodiesortheirassociateswhich satisfythe
CommercialGovernmentBodiesGuidelineswill be
includedon theRegister.

The RegisterofCommercialGovernmentBodieswill be
administeredby theBoardandwill bemadeavailablefor
inspectionon request.Thoselooking to incurexpenditure
to governmentbodiesortheirassociateswill havean
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SupplementaryExplanatoryMemorandum

interestin examiningtheregisterto indicatethatdeductions
undersection73B of theITAA maybeavailable
[Amendment4, new subsection39HA(2)J.

Applications for inclusion on the Registerof Commercial
Government Bodies

In order to be included on theRegisterof Commercial
Government Bodies,a governmentbodymust apply to the
Board in writing, providingall necessaryinformationas
requiredby theBoard in order to make adecisionasto the
body’s eligibility for inclusion on the Register
[Amendment4, newsection39HCJ.

After it considersabody’sapplicationfor inclusionon the
RegistertheBoardmusteithergrantor refuse the
application[Amendment4, newsubsection39HC(1)].

The Boardmustadvisetheapplicantof its decisionin
writing and,if it refuses,setout thereasonsfor its decision
[Amendment4, newsubsections39HC(3) and(4)].

Only thoseapplicationsunderproposedsection391-ID(1)
which satisfytheCommercialGovernmentBodies
Guidelineswill be includedon theRegister.

If required,theBoardmayseekadditionalinformationfrom
the applicantin orderto makeadeterminationas to the
eligibility of theapplicantfor inclusionon theRegister.

Deemedrefusalof applicaflonafter90 days

The Boardhasto makeadecisionwithin 90daysfrom the
dateof receiptof theoriginalapplicationor, if theBoard
seeksadditionalinformationfrom theapplicant,within 90
daysfrom thedateof receipt of thatadditionalinformation.
If not, theBoardshall betakento havemadeadecisionto
refusetheapplicationfor inclusionon theRegister. This
deemedrefusaldoesnot requirenoticeto thebody,ora
statementof reasons[Amendment4, newsubsection
39J1C(2)J.
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ResearchandDevelopmentExpenditure

Dateofeffectofentryon theRegister

Inclusionon theRegisterofCommercialGovernment 4
Bodieswill takeeffect from no later thanthedateofthe
Board’sdecision. If askedby theapplicant,the Boardmay
specifyanearliereffectivedate[Amendment4, new
subsection3911C(5)J.

TheBoardmaydeterminean effectivedatefor inclusionin
theRegisterthatis earlierthanthecommencementdayfor
thesectionunderwhich theeffectivedateis determined.
ShouldtheBoarddo sotheprovisionsof theproposed
legislationwill operateasthoughtheRegisterhadbeenin
existenceatthatspecifieddate[Amendment4, new
subsections39HC(6)and(7)1.

Socompaniesincurringexpenditureto unregistered
governmentbodiesin connectionwith R&D activitiesmay
still obtaindeductionsundersection73B,despitesome
guaranteedreturn,if thebody obtainsaback-datedentryon
theRegisterbecauseof particularcircumstancesmaking
thatappropriate.

Removalfrom theRegisterofCommercialGovernment
Bodies

If theBoardis satisfiedthat a governmentbody doesnot
satisfythecriteriaestablishedunderthecommercial
governmentbodiesguidelines,theBoardmustremovethe
bodyfrom theRegister[Amendment4, newsubsection
3917F(1)].

Beforedoingso,theBoardmustadvisetheGovernment
bodyandprovidea writtenstatementof reasons.TheBoard
mustalsoinvite thebody to makea writtensubmission
abouttheremoval from theRegisterto theBoardwithin 60
daysfrom thedateofnotification.

I
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SupplementaryExplanatoryMemorandum

ShouldtheGovernmentbody makesuchasubmission
within thetime given,theBoardmustconsiderthematters
raisedin thesubmissionin determiningwhetherthebody
shouldbe removedfrom theRegisteron thebasisofa
failure to comply orafailure to continueto complywith the
guidelines[Amendment4, newsubsection39HF(2)J.

Dateofeffectof removalfrom theRegister

if theBoardremovesagovernmentbody from theRegister,
theremovalwill takeeffectfrom thedatethebody wastold
theBoardwasconsideringits removalfrom theregisterand
givenreasons.

Thedateof effectwill not be earlier,asthis could
disadvantagecompaniesseekingto claim deductionsunder
section73B for expenditureto thebody incurredwhenthe
body waslistedon theregisterandhadno reasonto believe
thatregistrationmight be withdrawn.

TheBoardmustprovidethegovernmentbody with written
adviceof its decision[Amendment4, newsubsection
3911F(3)and(4)].

AdministrativeAppealsTribunal

Whereagovernmentbodyis not satisfiedwith thedecision
of theBoardto denyregistrationorrevokeregistrationof
thebody thenthemattercanbereferredto the
AdministrativeAppealsTribunalfor review [Amendment4,
amendmentto section39TJ.

Appropriatenoticesmustbegivenaboutsuchreviewrights
[Amendment4, amendmentto section391]].
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RoyaltyWithholdingTax

Royalty Withholding Tax 4

ExplanatIon of the proposed amendment

I
Australia’sDoubleTax Agreements(DTAs) provide
differenttreatmentfor royaltiespaidto non-residentswho
haveapermanentestablishment(for example,abranch)or
fixedbasein Australiaandthosenon-residentswhodo not
haveapermanentpresencein Australia.

Wheretheroyaltiesareeffectivelyconnectedwith an
Australianpermanentestablishmentorfixed base,the
royaltiesaretaxedundertheprovisionsof the “business
profit? articleor “independentpersonalservices”articleof
theDTA andnot theroyaltiesarticle. Theyaresubjectto
tax at thenormalincometax ratesanddo notqualify for the
withholding tax limitation (generally10%)setout in the
royaltiesarticle.

A possibleinterpretationoftheproposednewwithholding
tax regimeis thatalthoughtheroyaltiesaretaxableas
businessprofits orpersonalservicestheydo not form part
of assessableincomeand,therefore,cannotbe taxablein the
normalway by assessment.Concernhasalsobeen
expressedthat becausethewithholdingtax limitation will
not apply theywould betaxableat thenon-DTArateof
30%.

An amendmentto section17A of theIncome Tax
(InternationalAgreements)Act1953will makeit clearthat
royaltiespaid to a non-residentofa treatycountrycarrying
on businessthroughapermanentestablishmentin Australia
arenotsubjectto withholdingtax. In orderto assistin the
precisedraftingof theprovisionit wasnecessaryto mention
a particularagreement.TheChineseagreementwaschosen
at randomandthe referenceto that agreementhasnoother
consequences[Amendment3].
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Correction

CORRECTION

TOTHE

EXPLANATORYMEMORANDUM

FOR

TAXATiON LAWSAMENDMENTBILL (NO.5)1992

Thefollowing correctionsaremadeto theExplanatory
Memorandum:

Page 16 - substitutionof legislativecitation to correcterror
which occurredat theprintingstage;viz - reference in
narrationregardingSubclause7(b) to newsubparagraph
78(1)(a)(cviv)shouldbeto newsubparagraph78(1)(a)(cix).

Page44 - substitutionoflegislativecitation to correcterror
whichoccurredattheprintingstage;viz - legislative
referencein narrationregarding“Organisationsadmittedto
theRegister”to [Subelause7(b)new subparagraph
78(lXaXcpiv)Jshouldbeto [Subclause7(b)new
subparagraph78(1)(a)(cix)].

Page132 - substitutionof legislativecitationto correcterror
whichoccurredat theprintingstage;viz - legislative
referencein index heading“Gifts, pensions,etc” to
subparagraph78(1)(a)(cviv)shouldbeto subparagraph
78(1 )(a)(cix).

?rthtedby AtflhorJ~yby theCemmonwea!~hG~vcmmcr,t Printer
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