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General outline and financial impact

Capital gains tax - amendments relating to value shifting

Proposestechnicalamendmentsto Schedule1 of theBill which introduces
amendmentsto Division 1 9A of PartlilA of theAct.

Dateofeffect: 7.3OpmAEST on9 May 1995.

Amendmentsannounced: Not previouslyannounced.

Financial impact: Noneoverall

Compliancecostimpact: The amendmentsto Division 1 9A containedin
theBill areintendedto reducecompliancecostsfor taxpayerswho
undertakecompanygroupreorganisations.Theamendmentsto theBill
only effecttechnicalcorrections.

Demutualisation of insurance companies

AmendsproposednewDivision 9AA of PartIII oftheAct which provides
for thetaxationconsequencesof certaintransactionsundertakenin the
courseof, or asa consequenceof, thedemutualisationof a mutuallife or
generalinsurancecompany. TheproposedamendmentstotheBill will
ensurethat thedemutualisationprovisionsoperateappropriatelyin all
cases.

Dateofeffect: Theamendmentsapply to mutual insurancecompanies
andmutualaffiliate companieswhich werein existenceat7.3OpmAEST
on 9 May 1995.

Amendmentsannounced: Not previouslyannounced.

Financial impact: Thenatureof thedemutualisationmeasuresaresuch
thatany costto revenuecannotbereliablyestimated.

Compliancecostimpact: Mostcostsincurredin thedemutualisation
processwill beincurredirrespectiveofthetaxationconsequences.The
proposedamendmentsto the Bill arecompliancecostneutral.
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Trust losses

Amendsthetrustlossprovisionsset out in Schedule7 of theBill. These
amendments:

• providea start-upperiod for thepurposesoftestingcontinuity
of ownershipfor unlistedverywidely heldtrusts;

• alterthepatternofdistributionstestto providethatwherea
personwho hasin thepastreceiveddistributionsfrom thetrust
is no longerabletoreceivedistributionsbecauseof deathor
divorce,thosepastdistributionswill beignoredin determining
whetherthepatternof distributionshaschanged.Any
distributionflowing from fixed entitlementsto theestateor
heirsof a deceasedpersonwill alsobeignored;

• providethat for thepurposeof calculatingthefixed
entitlementsheldby thebeneficiariesof acomplying
superannuationfund or complyingapproveddepositfund in a
trustin which thefund holdsaninterest,eachofthe
beneficiarieswill bedeemedto haveanequalfixed entitlement
to the incomeandcapitalof thefund;

• providethat for thepurposeofcalculatingthefixed
entitlementsheldby membersandlife policy holdersof a
mutual insurancecompanyor a mutualaffiliate companyin a
trustin which thecompanyholdsaninterest,eachof the
membersornon-memberlife policy holderswill be deemedto
haveanequalfixed entitlementto the incomeandcapitalof
thecompany;

• amendthedefinitionof ‘family trust’ sothata trustwill still be
a family trustif, subjectto ananti-avoidancerule, thetrusteeis
ableto makea distributionto a fund,authorityor institution
listedundersubsection78(4)or mentionedin paragraph
78(5)(a)of theAct;

• alterthedefinitionof ‘exceptedtrust’ to includea unittrustin
which all theunits areheld,directlyor indirectly,by a
company,trust, societyor otherbodywhich is exemptfrom
tax undersection23 of theAct;

• amendthedefinitionof ‘unlistedverywidely held trust’ to
removetherequirementthatunitsmustberedeemable‘at any
time’;

alterthetransitionalprovisionfor family truststo providethat
a trustcanbecomea family trustduringa transitionalperiod if
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Generaloutline andfinancial impact

themajorityof bothincomeandcapitaldistributionsmadeby
thetrustin the6 yearsprior tothetesttimewerereceived,
directlyor indirectly, by family memberswith a specialrule
applyingwhereno distributionshavebeenmade;and

• provideatransitionalprovisionfor a fixed trust,someor all of
thefixed entitlementsof which areheldby a non-fixedtrust,
sothatthefixed trustcancarryforwardlossesincurredin the
1994-95orearlieryearsif thereareno changesto thetrusts,
thebeneficiariesor their interests;

Dateofefftct: Subjecttotransitionalarrangements,7.30pmAEST on
9 May 1995.

Amendmentsannounced: Not previouslyannounced.

Financial impact: Theamendmentsensurethattheprovisionsoperateas
intended.Accordingly,thereis no additional financial impact.

Compliancecostimpact: No additionalcompliancecostimpact.The
amendmentsarelikely to reducecompliancecosts.

3





Amendments1 to 5

~JJ~Requestsfor amendments1 to 7

Capital gains tax - amendments
~ relating to value shifting

Purpose of the amendment

1.1 TheBill proposesamendmentsto Division 1 9A of PartlilA of
theIncomeTax AssessmentAct 1936which dealswithvalueshifting
betweencommonlyownedcompanies.Theproposedamendmentsand
requestsfor amendmentsintroducea numberof technicalcorrectionsto
theBill. Consistentwithparagraph53(3)of theConstitution,amendments
andrequestsfor amendmentsarecontainedin separatedocuments,
howeverthey arediscussedtogetherin this explanatorymemorandum.
Whethermeasuresare containedin theamendmentsor therequestfor
amendmentsdocumentis indicatedin thetext.

Background to the legislation

1.2 Division 19Aof PartlilA applieswhereanassetistransferred
betweencommonlyownedcompaniesand,asa consequenceofthe
transfer,a valueshift is takento haveoccurred.Generally,avalueshift
will betakentohaveoccurredwheretheconsiderationfor thetransferof
anassetis lessthantheindexedcostbaseor themarketvalueof theasset.
Therulesaremodified in relationtoassetsacquiredpriorto thetimethat
thetransferorandtransfereecompaniescametobecommonlyowned.

1.3 Amendmentsproposedby theBill are designedto simplify and
clarify theoperationof Division 19A andtherebyreducetaxpayer
compliancecosts,particularly in relationto transfersof depreciableassets
andgroupingof assetsfor thepurposeof determiningcostbase
adjustmentsto sharesandloans in transferorandtransfereecompanies.

Explanation of the amendments

Costbaseof certainassets

1.4 The Bill proposesnewsection1 6OZZRBA which will deemthe
costbaseof anassetwhich is deemedto havebeencreatedanddisposedof
by subsection1 60M(6)of theAct to beequalto themarketvalueof the
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asset.Thereforewheretheconsiderationforthetransferofanassetto
whichsubsection1 60M(6)appliesis lessthanthemarketvalueof theasset
a valueshiftwill betakentohaveoccurredfor thepurposesof Division
19A.

1.5 Section 1 6OZZRBA alsorefersto assetswhich aredeemedto
havebeencreatedanddisposedofby subsection160M(7).Requestfor
amendment1 proposestheremovalofthereferenceto subsection
160M(7). Division 19A will thereforeapply in relationto assetswhichare
deemedto havebeencreatedanddisposedof undersubsection1 60M(6)
only.

Groupedassets- ‘indexed threshold amount’

1.6 TheBill proposesnew SubdivisionC of Division 1 9A which
providesthatassetsmaybe ‘grouped’ for thepurposeof determiningthe
applicationof Division I 9A. Assetsaregroupedaccordingto whetherthey
aredepreciableassets(section1 6OZZRDF)or, in thecaseofassetsother
thandepreciableassets,whethertheywereacquiredbeforeor afterthedate
on whichthetransferorandtransfereecompaniescameundercommon
ownership(newsections1 6OZZRDGand 1 6OZZRDH).All assetsin a
grouparetreatedfor thepurposesof Division I 9A asthoughtheywerea
singleasset.Division I 9A will applywheretheconsiderationfor the
transferof a postCGT,postcommonownershipassetis lessthanthelesser
ofthe indexedcostbaseormarketvalueof theasset.Thisamountis the
‘indexedthresholdamount’.A groupofpostCGT,postcommonownership
assetsis thereforedeemedto bea singleassetwithan indexedthreshold
amountequalto thesumof theindexedthresholdamountsof all ofthe
assetsin thegroup.

1.7 Technicalamendmentsto new subsections1 6OZZRDH(2) and
1 6OZZRDH(3)areproposedso thattheyrefertothe ‘indexedthreshold
amount’andthe‘reducedthresholdamount’of assetsratherthanthecost
bases,marketvaluesandwritten downvaluesoftheassets.
[Amendment1, requestsfor amendments2 and 3J

Depreciableassets

1.8 In relationtotransfersofdepreciableassets,thecostbasesof
sharesandloansareadjustedby referenceto newformulaewhich areset
outatnewsections1 6OZZRDJand 1 6OZZRDM.The formulaeare
modifiedwheretherearesharesof differentclassesin thetransferor
company(section1 6OZZRDK - whichappliesin substitutionof section
I6OZZRDJ)ormorethanoneloanin thetransferor(section1 6OZZRDN).
Costbasereductionsto loans in a transferorareonly undertakenwhenthe
costbasesof anypostCGT shareshavebeenreducedto nil, or wherethere
arenopostCGTsharesin thecompany(newsubsection1 6OZZRDL(4)).
An amendmenttoparagraph1 6OZZRDL(4)(a)is proposedsothat it refers
tocircumstanceswherethecostbasesof shareshavebeenreducedto nil
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Capitalgainstax - amendmentsrelatingto valuesh~fling

underbothsections16OZZR.DJand 1 6OZZRDK. [Requestfor
amendment4]

1.9 A similaramendmentis also proposedto newparagraph
I6OZZRDM(4)(a),which providestheformula for costbasereductionsto
loans.Thatparagraphpresentlycalculatesthereductiononly by reference
to theexcessremainingaftercostbaseadjustmentsto sharesundersection
16OZZRDJhavebeentakeninto consideration.Paragraph
16OZZRDM(7)(a),by whichthe ‘total excesssharereduction(capitalloss)
amount’is determined,is alsoamendedcorrespondingly.[Requestfor
amendment5 andamendment2]

1.10 Newsubsections1 6OZZRDM(5)to (7) applywhereacapital
lossis subsequentlyrealisedonthe disposalof a loanin a transferor
company.Subsection1 6OZZRDM(5),which refersto theexcessremaining
afterthe indexedcostbasesof sharesin the companyhavebeenreducedto
nil, is amendedto referto the excessremainingfollowingreductionofthe
reducedcostbasesof theshares.[Requestforamendment6]

1.11 Newparagraph16OZZRDM(7)(a)is alsoamendedto referto
thereduced,ratherthanthe indexed,costbasesofthe shares[requestfor
amendment7]. Thereferenceto subsection16OZZRDL(3)is alsoremoved
andreplacedwith areferenceto subsection1 6OZZRDJ(4)andsection
1 6OZZRDK. The subsectionwill correctlyrelateto amountsremaining
followingreductionsto thecostbasesof sharesin thetransferorcompany
[amendment2].

1.12 Wherea valueshift hasoccurredin relationtothe transferof a
depreciableasset,thecostbasesof sharesandloans in thetransferor
companyarereducedby referenceto thedifferencebetweenthe
considerationfor thetransferof theassetandthewritten downvalueof the
asset(newsection16OZZRDJ).In relationto loansonwhich a capitalloss
is subsequentlyrealised,thereferencein subsection1 6OZZRDM(7) is to
the ‘reducedcostbase’of thetransferredasset.To alignthetwo provisions,
thereferenceto ‘reducedcostbase’is amendedto refertothe ‘written down
value’of theasset.[Amendment3/

Default provisions

1.13 TheBill containsgeneral‘default’ provisionswhich apply
where,in relationto thetransferof adepreciableasset,theapplicationof
theformulato reducethecostbasesof sharesof differentclasses,or more
thanoneloan,wouldbeunreasonable(newsections1 6OZZRDKand
1 6OZZRDN). Theamendmentsproposea furtherdefaultprovisionsothat
costbaseadjustmentsto postCGT loanscanbemadeona reasonable
basiswheretherearebothpreCGT sharesandpostCGT loans in the
transferorcompany.[Amendment4/
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1.14 Items 10 and 11 of theBill proposeamendmentsto sub-
subparagraphs16OZZRE(6)(b)(ii)(A)and(B) of theAct which relateto
postCGT assets,otherthandepreciableassets,acquiredafterthetransferor
andtransfereecompaniescameundercommonownership.Previously,cost
baseadjustmentsto sharesandloanscouldbemadeon areasonablebasis
only wherepre andpostCGTshares,sharesofdifferentclassesor more
thanoneloanwereheldby thesametaxpayer.TheBill amendsthese
provisionssothat, in relationto sharesof differentclassesandloans,it is
no longerarequirementthatthe sharesandloansareheldby thesame
taxpayer.Amendmentsto subparagraph1 6OZZRE(6)(b)(i)oftheAct are
alsoproposedso thatcostbaseadjustmentscanalso bemadeon a
reasonablebasiswherepreandpostCGTsharesareheldby different
taxpayers.[AmendmentS]
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Amendments61024

Requestsfor amendments8 and9

Demutualisation of insurance companies

Purpose of the amendments

2.1 TheBill proposesamendmentsto theIncomeTaxAssessment
Act 1936to providea frameworkfor thetaxationtreatmentof certain
transactionsassociatedwith thedemutualisationof life andgeneral
insurancecompanies.Theamendmentsto theBill will ensurethat thenew
provisionsapplyappropriatelyin relationtotransactionsthatoccur in the
courseof, or asa consequenceof, thedemutualisationof alife or general
insurancecompany.

Explanation of the amendments

Definition of ‘mutual insurancecompany’

2.2 Proposednew section121ABdefinesa ‘mutual insurance
company’for demutualisationpurposesaseitheraninsurancecompany,
theprofits of which aredivisible only amongstpolicyholdersin the
company(newparagraph121AB(1)(a)),or a companythatsatisfiesall of
theconditionssetout in newparagraph121AB(1)(b).Theseconditionsare
discussedfurtherat paragraph2.4below.Currently,theterm‘policyholder’
is notdefined.Amendment18proposesnewsectionI2IAEA which
providesthatwhere,pursuantto theexerciseof a powerunderthearticles
of associationof aninsurancecompany,a personis entitledto exercise
rightsas a policyholder,thenthatpersonmaybetakento beapolicyholder
for thepurposesof thedemutualisationprovisions.

2.3 Whether,andtheextentto which, apersonis takento bea
policyholderunderthesecircumstancesis subjectto thediscretionof the
Commissionerof Taxation.An exampleofthecircumstancesin which the
Commissionerwouldexercisehisdiscretionto deema classof personsto
be policyholdersfor thepurposesof thedemutualisationprovisionsis
whereafiduciary is entitledto receivesharesonbehalfofthetrusteeofa
superannuationfund.
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Division of profits

2.4 Paragraph121AB(I )(b) currentlyprovidesthata company
limited by guarantee,theprofits of which arenotdivisibleamongst
memberson windingup, andwhich hasneverdivided it’s profits amongst
members,will bea‘mutual insurancecompany’for thepurposesof the
demutualisationprovisions.By amendments6 and7of the schedulethese
requirementsaremodified. In ordertobea ‘mutual insurancecompany’or
a ‘mutual affiliate company’for thepurposesof thedemutualisation
provisions’(andprovidedthattheothercriteria in newsections12 lAB and
121AC aresatisfied),a companymustnothavedividedprofits amongst
membersin the 10 yearspriorto theannouncementof thedemutualisation
taxationarrangementson 9 May 1995.

Definition of ‘mutual affiliate company’

2.5 The definition of ‘mutual affiliate company’currentlyproposed
by new section 121AC requires that all ofthe policyholders of a ‘mutual
insurancecompany’ must bemembers of the ‘mutual affiliate company’.

2.6 An amendmentisproposedtothedefinitionof ‘mutual affiliate
company’ sothat a companywhich:

• is limited by guarantee;
• is not an insurancecompany;
• hasnotdivided its profits amongstmembers in the 10 years

priorto9 May 1995;and
• hasat least75%of thepolicyholdersof a ‘mutual insurance

company’asmembers

will bea ‘mutual affiliate company’for thepurposesof thedemutualisation
provisions.[Amendment7]

Definition of ‘policyholder member group’

2.7 TheBill providesa deemedcostfor sharesin thedemutualised
entity distributedto membersof a‘mutual insurancecompany’in exchange
for theextinguishmentof their membershiprights(sections121AS and
121AT whichintroduceTables1 and2). Thedeemedcostwill only apply
to sharesissuedto membersof the ‘policyholdermembergroup’. New
subsections121AE(4)and(5) generallydefinethe ‘policyholdermember
group’ asconsistingof membersorpolicyholdersof a ‘mutual insurance
company,andis extendedto includeothergroupssuchasemployeesofthe
company,charities,andformerpolicyholders.
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Demutualisationofinsurancecompanies

Amendmentconsequentialtothe amendmentofthedefinition of ‘mutual
affiliate company’

2 8 A techmcalamendmentto new subsection121AE(5)(which
definesthe ‘policyholdermembergroup’ in relationto a demutualisationof
a ‘mutual insurancecompany’and‘mutual affiliate company’) is proposed
as aconsequenceofthechangesto thedefinitionof ‘mutual affiliate
company’describedat paragraph2 6 above Subsection121AE(5)provides
that the ‘policyholdermembergroup’ includesonly membersof the ‘mutual
affiliate company’andnotpolicyholdersormembersoftheassociated
‘mutual insurancecompany’ Becauseit will no longerbe necessaryfor all
ofthepolicyholdersin the ‘mutual insurancecompany’to bemembersof
the ‘mutual affiliate company’,the ‘policyholdermembergroup’ in
subsection121AE(5) is expandedto includepolicyholdersin the ‘mutual
insurancecompany’.[Amendment7]

Beneficiariesofsinglemembersuperannuationfunds

2.9 The‘policyholdermembergroup’ in relationtobotha ‘mutual
insurancecompany’anda ‘mutualaffiliate company’currentlyincludesa
beneficiaryof a singlemembersuperannuationfund wherethetrusteeof
thefundis apolicyholderormemberof the ‘mutual insurancecompany’.

2.10 Amendmentsareproposedto newsubsections121AE(4)and(5)
in relationto singlemembersuperannuationfundsto ensurethat,wherea
beneficiaryof a singlemembersuperannuationfund is a policyholder
member,thetrusteeofthesuperannuationfund will notalso bea
policyholdermemberfor thepurposeofthedemutualisationprovisions
[Amendments8, 9, 11,12, 13,14, 16and17]

2 11 A furtheramendmentprovidesthatamemberof a
superannuationfundof which a wholly ownedsubsidiaryof a‘mutual
insurancecompany’or ‘mutual affiliatecompany’isthetrusteewill bea
policyholdermembersubjectto a numberof conditions[amendments12
and17/. Theseconditionsare:

• thefundmustnotbea standardemployersponsoredfund. (The
term‘standardemployersponsoredfund’ is definedat section16
of theSuperannuationIndustry(Supervision)Act 1993); and

• themember’sbenefitsin thefund mustconsistsolelyof the
proceeds(including theearnings)of a life insurancepolicy or
policiesin themutual insurancecompanyof which thetrusteeis
a subsidiary.
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Employees

2.12 TheBill proposesthat the ‘policyholdermembergroup’will
includeemployeesofa ‘mutual insurancecompany’anda ‘mutual affiliate
company’(newsubparagraphs121AE(4)(c)(i) and 121AE(5)(b)(i)).
Amendments10and15 proposethatemployeesofwholly owned
subsidiariesofmutual insurancecompaniesandmutual affiliate companies
canalsobepolicyholdermembersfor demutualisationpurposes.

Technicalamendments

Costbaseofsharesin a mutual insurancecompanyandmutual affiliate
company

2.13 Table1 (proposedby newsection12 lAS) providesthat,priorto
listing, sharesissuedto policyholdermemberswill havea deemedcostfor
CGT purposesequalto theembeddedvalueof a life insurancecompanyor
thenet tangibleassetsof a generalinsurancecompany.Theapplicable
amountis spreadacrossall of thesharesin thedemutualisedentity. Where
a holding companyis interposedbetweenthepolicyholdermembersand
theinsurancecompany(or a seriesofcompaniesareinterposed)the
deemedcostwill alsoapplyto sharesheldby theinterposedcompanyin
the ‘mutual insurancecompany’.Underdemutualisationmethod7, setout
at newsection121AL, a demutualisationarrangementmayrelateto a
‘mutual insurancecompany’anda ‘mutual affiliate company’.Currentlythe
totalembeddedvalueor net tangibleassetsofbothcompaniesis spread
equallybetweenall of thesharesissuedto theinterposedentity (section
121AS, table 1 item6 andnote2).

2.14 An amendmentto theBill is proposedsothatthe deemedcost
of sharesin a‘mutual insurancecompany’anda‘mutual affiliatecompany’
respectivelywill reflecttheactualvalueof eachcompanyasmeasuredby
theembeddedvalueornet tangibleassetsof thatcompany.Thisproposed
amendmentis introducedasa requestfor amendment.[Requestsfor
amendments8 and9]

Discountrate assumptionfor thepurposesofcalculatingtheembedded
valueofa mutual ljfe insurancecompany

2.15 As discussedat paragraph2.13above,theembeddedvalueof a
life insurancecompanyis relevantin determiningthe deemedcostof
sharesissuedin thecourseof thedemutualisationofthecompany.TheBill
setsout anumberof assumptionsthatarerelevantin calculatingthe
embeddedvalueof a ‘mutual life insurancecompany’(section121AM).
The definitionofthe ‘capitalreserveadequacyshortfallpercentage’
(relevantto thediscountrateassumption)atnewsubsection121AM(6)
refersto amountswhich are ‘predicted’. An amendmentisproposedthat
will substitutea referenceto a ‘projection’ ratherthanaprediction.This is
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consistentwith actuarialpracticeandActuarialGuidanceNoteGN 252,to
which theprovisionsrelate.[Amendments19, 20and21/

2.16 Subsection121AM(8), which dealswith expenditure
assumptionsfor thepurposeof calculatingtheembeddedvalueof a
‘mutual life insurancecompany’,doesnotprovidefor anyexpenditure
assumptionto be madefor theperiodbetweenthecommencementofthe
demutualisation(onthe ‘demutualisationresolutionday’ - new subsection
I21AD(3)) andthe ‘applicableaccountingday’ (which is theendof the
accountingperiodpriorto thedemutualisationresolutionday - new
subsections121AM(3) and l2lAM(4)). An amendmentto theBill is
proposedsothatexpenditureup until thedemutualisationresolutionday
canbeconsideredin determiningexpenditureassumptions.
[Amendment22/

Typographicalerror

2 17 Table 1 describesthetaxationconsequencesofcertain
transactionsundertakenin thecourseof a demutualisation.Amendmentsto
items5 and6 of table 1 to referto amountsactuallypaidor given for a
demutualisationshareor interestareproposed(currentlytheprovision
refersto anamountpaidorgained).[Amendments23 and24/
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Amendments25 to 38

Trust losses

Explanation of the amendments

3.1 A numberofamendmentsarebeingmadeto thetrustloss
measuressetout in Schedule7 of theBill.

Amendments 25, 26 and 34 - unlisted very widely held unit
trusts - start-up period

3.2 UndertheBill anunlistedverywidely heldunit trustcannot
deductprior yearorcurrentyearlossesif it fails the50% staketest.The
50% staketestis usedin determiningwhethertherehasbeena changein
ownershipof afixed trust. It looksat fixed entitlementsto incomeand
capitalofthetrusthelddirectlyor indirectly by individuals.

3.3 An unlistedverywidely heldtrustis anunlistedwidely held
unit trustwithat least1,000unit holders.Therearealsoa numberof
otherconditionsthathaveto besatisfiedsuchastheunits mustcarrythe
samerights andthetrustmustengageonly in investmentor business
activities thatare setout in thetrustinstrumentor deedandprospectusof
thetrust.Becausethetrustis a widely heldunittrustsomeofthe unitsin
thetrustmustbeprescribedinterestswhich havebeenofferedfor
subscriptionorpurchaseto thepublic within themeaningof Part7.12of
theCorporationsLaw.

3.4 A specialruleappliesto testthe changeof ownershipof
unlistedvery widelyheldunit trusts.This rule is thatcontinuityof
ownership(ie the50%staketest)only hasto bemetwhenthereis
abnormaltrading in thetrust’s units.Subdivision269-B setsoutwhen
abnormaltrading is takento haveoccurredandtakesinto accountgeneral
factorssuchasthetiming of tradingandthenumberof unitstraded,or
morespecific factorssuchasthenumberof unitstradedin a single
transactionorwhetherthetrusteeknowsor reasonablysuspectsthatan
acquisitionormergeris takingplace.

3.5 In theperiodcommencingwhenthefirst unitsare issuedand
endingatthetime whenthetrustfirst reaches1,000unit holders,an
unlistedverywidely heldunit trustmayfail the 50%staketestbecause
thenumberof unit holdershaveincreasedrapidly dueto issueto new
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investors.It is oftenthecasethat trustsin which unitsareofferedto the
public takea while to grow.

3.6 Accordingly,thedefinitionof ‘unlisted verywidely held trust’
in section271-70isbeingamendedsothata trustwill betakento bean
unlistedverywidely heldtrustat all timesfrom theformationofthetrust
until theendof a start-upperiodif certainconditionsaremet.Theseare:

• thetrustbecameanunlistedverywidely heldtrustat a time
within 2 yearsof first issuingunits;

• therewasno abnormaltradingin thetrust’sunits,within the
meaningof subsections269-15(1)or section269-30, in the
start-upperiod;and

• at all timesin thestart-upperiod,otherthanthefirst 90 daysof
thatperiod, thetrustwasa widely heldunittrust.

3.7 Thestart-upperiod is essentiallytheperiodfrom whenthe
trustfirst issuedunitsuntil theearlierof theendof 2 yearsafterthat first
issueorwhenthetrustbecomesanunlistedverywidely heldtrust. If the
trustdoesnotbecomeanunlistedverywidely heldtrustwithin 2 years,it
will notbenefitfrom thestart-uprules.

3.8 As notedabove,a conditionthatmustbesatisfiedis that there
hasbeenno abnormaltrading in thetrustduring this periodwithin the
meaningof subsection269-15(1)or section269-30.Subsection269-
15(1) setsout factorsthathaveto beconsideredindeterminingwhether
therehasbeenabnormaltradingandsection269 30 providesthat
abnormaltradingwill haveoccurredif atrusteeknowsor reasonably
suspectsthatanacquisitionor mergeris takingplace

3.9 Sections266-115and266-120,which setout therules for the
deductibility of currentandprior yearlossesfor unlistedvery widely held
trusts,will alsobeamendedsothat thestart-upperiodwill beexcluded
from thetestperiodwherethe conditionssetout in amendedsection271-
70 are satisfied.

Amendment 27 - pattern of distributions test

3.10 UndertheBill thepatternofdistributionstestfor non-fixed
trustsexaminesthepatternof distributionsofincomeandcapitalofthe
trustovera periodto determinewhethertherehasbeenaneffective
changein thosewho benefitunderthetrust.It comparesthedistributions
madeby a trustin theyearofrecoupmentandtherelevantyearsin the6
yearsprior tothis year.Thepatternof distributionstestdoesnotapply to
family trustsasdefinedin theBill.



Trustlosses

3.11 Thepatternof distributionstestmaybefailedby non-fixed
truststhatarenotfamily trustsasdefinedwherethepotential
beneficiariesof thetrusthaveincludednaturalpersonswho havediedor
who no longerbenefitunderthetrustbecauseofa divorce.If a person
who receivedadistribution in anearlieryearwhich is testedunderthe
patternof distributionstesthasdiedbeforeanotherdistribution is madeit
may meanthat thetestcannotbepassed.

3.12 Subsections267-25(3A)-(3C)will beinsertedinto theBill to
applywheredistributionshavebeenmadefrom thetrustin thepastto a
personwho is no longerableto receivedistributionsbecausethatperson
hasdiedor hasbeena partyto a divorce(subsection3A). The
amendmentwill applysothat thedistributionswhich hadbecnreceived
by thedeceasedor divorcedpersonwill beignoredin applyingthe
patternof distributionstestto thetrust(subsection3B). Also, wherea
deceasedpersonhada director indirectfixed entitlementin thetrustand
thatentitlementis passedonto theperson’sestateor anheir,the
distributionsflowing fromthe fixed entitlementswill alsobeignoredin
appylingthepatternof distributionstest(subsection3C).

Amendments 28, 31 and 35 - tracing through certain
superannuation funds and approved deposit funds

3.13 A complyingsuperannuationfund or a complyingapproved
depositfund (‘ADF’) mayinvestinanothertrust.It maybenecessaryto
tracethroughto theultimatebeneficialownersof thesefundsto
determinewhethera trustinwhich oneofthosefundshasinvestedand
which hasincurredlosses(‘losstrust’) hassatisfiedthe 50% staketest.
Forexample,if a complyingsuperannuationfund hasaninterestin a loss
trustit would benecessaryto tracethroughto thefixed entitlementsheld
by eachindividual memberin the fundto determinethe individualswho
holda stakein the incomeor capitalof the losstrustwhenapplyingthe
50% staketestto the losstrust.

3.14 However,it maybedifficult andcostly for a superannuation
fund oranADF to determinetheexactquantumof thefixed entitlements
to incomeandcapitalheldby eachof its membersin thefund. This is
becausethequantumof anindividualmembersinterestin thefund will
dependupona rangeof factsandmatters,for example,the
superannuationcontributionsmadeby andon behalfof thememberand
thebenefitschemewhich operatesin relationto themember.

3.15 To overcomethis problemtheBill will insertnewsubsection
271-5(3)whichprovidesthateachof themembersof thecomplying
superannuationfund or anADF will bedeemedto haveanequalfixed
entitlementto the incomeandcapitalofthefund.

3.16 TheBill will alsoprovidea definitionfor ‘complying
superannuationor depositfund’ in section271-75of theBill. The
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inclusionofthis definitionhasrequireda furtheramendmentto the
definitionof ‘exceptedtrust’ containedinsection271-50whichincludes
thetermscomplyingsuperannuationor depositfund. Thischangeto
section271-50in no wayalterstheeffectof thatsection.

Amendments 29 and 36 - holdings of mutual companies in fix d
trusts - 50% stake test

3.17 UndertheBill, afixed trustcannotdeductaprioryearlossif
therehasnotbeensufficientcontinuity of ownershipofthetrust.As
outlinedinparagraph3.2above,the50%staketestappliesto fixed trusts
to testwhethertherehasbeena changeof ownership.

3.18 Theinterestsof a memberina mutualcompanyareusually
characterisedasa rightto voteat meetingsand,in somecases,to
participatein anysurplusofthecompanyon windingup. Thus,members
of mutualcompaniesdo notusuallyhavefixed entitlementsto income
andcapitalof thetrust.Theeffectis that if amutualtrusthasa fixed
entitlementto incomeor capitalof atrustthat interestwill beexcludedin
determiningwhetherthetrusthassatisfiedthe 50%staketest.

3.19 Newsubsection271-10(3)will beinsertedinto theBill with the
effectthatmembersandlife policy holderswho arenotalsomembersof a
mutualcompanyora mutualaffiliatecompanywill betreatedasholding
anequalfixed entitlementto thecapitalandincomeof thecompany.A
mutualinsurancecompanywill beasdefinedin subsection121AB(1)of
theAct anda mutualaffiliatecompanywill beasdefinedin section
I21AC. Thesesectionsareproposedto beinsertedin theAct by Schedule
3oftheBill.

Amendment 30 change to definition of family trusts

3.20 A family trustis definedin section271-45of theBill asa trust
in which anindividualandhisor herfamily aretheonly personswho are
able,directly or indirectly,to receivedistributionsof incomeor capitalof
thetrustfor their own benefit.Also, specialprovisionis madeto ensurea
family trustretainsits statusassuchwherecertainbodies,suchas
charitableinstitutions,canbenefitunderthetruston thedeathof family
members.

3.21 Somenon-fixedtrustsof a predominantlyfamily natureareable
to makedistributionsduringthe life of thetrustto a fund, authorityor
institutionin Australiawhich is listed underthe gift tax provisionsof
section78 ofthe Income TaxAssessmentAct 1936(theAct). A trust
which includessuchafund,authority or institutionasa beneficiarywill
notcurrentlysatisfythe definitionof ‘family trust’.

3 22 Thedefinitionof ‘family trust’ containedin section271-45of
theBill is beingamendedsothata trustwill be afamily trustwherea
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fund, authorityor institutionin Australiathat is mentionedin anyof the
tablesin subsection78(4)or that is coveredby paragraph78(5)(a)ofthe
Act is ableto receivea distributionfrom thetrust.However,the
distributionmustbe,orbe capableofbeing,fully deductibleundersection
78Aof theAct on theassumptionthat thedistributionwasa deductible
gift within themeaningof section78.

Amendment 32 - trusts with only tax exempt bodies as
beneficiaries
3.23 Someunit trustsonlyhaveunitsheld,directlyor indirectly,by
tax exemptbodies.Beforethesetrustscandeductprioryearlossesthey
will haveto satisfythe 50%staketestasdescribedabove.This test
dependson beingableto identifyanindividual’s fixed entitlementin a
trust. Wherea taxexemptbodyholdstheunits,directlyor indirectly, in
thetrustit will generallynot bepossibleto identify anindividual’s fixed
entitlementin thetrust.

3.24 Thedefinitionof ‘exceptedtrust’ containedin section271-50is
thereforebeingamendedsothatit will includea unittrustall of thedirect
andindirectfixed entitlementsto incomeandcapitalof which areheldby
bodiesexemptfromtax undersection23 of theAct. No advantagefrom
the lossescanariseto thesetrustsbecauseoftheir tax exemptstatus.
‘Exceptedtrusts’ aretrustswhich havebeenexemptedfrom thetrustloss
measures.

Amendment 33 - unlisted very widely held trusts - conditions
that units must be redeemable
3.25 In theBill, specialrulesapply in thetestingof ownershipof
unlistedverywidely heldtrusts.Oneof theconditionsthatmustbe
satisfiedbeforea trustqualifiesas anunlistedverywidely heldtrustis that
theunitsof thetrustmustberedeemable‘at anytime’ for aprice
determinedonthebasisof its netassetvalue.

3.26 It maynotbepossiblefor thesetruststo redeemunits at any

tirn~becauseof variousrequirementsin trustdeedsor theCorporations
Law, ie it maybe necessaryfor a givenperiodof timeto elapsebefore
redemptionsmaybemade.Forinstance,sometrustdeedsallow the
trusteeup to 30 daysin which to redeem,andDivision SA of Part7,12 of
theCorporationsLaw allowsunlistedpropertytruststo restrict
redemptionsin circumstanceswhere,by redeemingonrequest,the trust
will becomeilliquid.

3.27 Paragraph271-70(1)(d) is being amendedto providethat,
whenevera redemptionoccurs,the redemptionpricemustbedetermined
onthebasisof thefund’s netassetvalue. Thisamendmentwill removethe
needfor unitsto beredeemableat anytime.
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Am ndm nt 37 - transitional arrang m nts for family trusts

3.28 Underthetrustlossmeasuresfamily trustsreceiveconcessional
treatmentwith theresultthattheyarenotrequiredtosatisfyanyof the
testsfor deductibilityof prioror currentyearlossesotherthantheincome
injectiontest.Asoutlinedinparagraph3.20above,afamily trustis
defmedin theBill asa trustwherean individualandhisor family arethe
only persouswho areable, directlyor indirectly,to receivedistributionsof
incomeor capitalof thetrustfor theirown benefit.

3.29 Under the transitional arrangementsfor family trusts, a trust
that is predominantly,although not technically, a family trust which
becamea family trust as definedwithin a transitional period will be
treatedasthoughit satisfiedthedefinitionof family trustfrom thetimeof
the 1995 Budget.Thetransitionalperiod is thetimefrom the 1995 Budget
until the earlier of 30 June1996 or the time the trustbecomesa family
trust. A trustwill bepredominantlya family trustwhere 50% or moreof
the individualswho areable, directlyor indirectly,to receivedistributions
from thetrustarefamily members.

3.30 A trustthat is predominantlya family trustmaynotbe ableto
satisfytherequirementsof this transitionalprovision.This is becauseat
theBudgettime, thebeneficiariesofthetrustmayincludeanycompanyor
trustin which afamily memberhasaninterest.Thus, if a family member
holdsaninterestin alargepublic companyor widely heldtrust,therewill
beaverylargenumberof non-family memberswho areableto indirectly
benefitfrom thetrustwith theresultthat theexistingtransitionalprovision
cannotbe satisfied.However,thetrustmayhavemadedistributionsonly
to membersof thefamily.

3.31 To overcomethis problem,paragraph(2)(a)of item7 of
Schedule7 will bereplacedwithparagraphs(2)(a)and(aa).

3.32 Paragraph(2)(a)will allowthetransitionalprovisionto apply
wherethemajorityof boththe incomeandcapitaldistributionsmadeby
thetrustin the sixyearspriortothetesttimewerereceived,directly or
indirectly, by family members.Thetesttimereferstothetimebefore
1 July 1996whenthetrustbecamea family trust.

3.33 Paragraph(2)(aa)will applywherethetrustdid notdistribute
incomeorcapital in theperiodof six yearspriortothetesttime. In this
case,thetrustwill beableto satisfy theconditionsof thetransitional
provisionif the Commissionerconsidersit reasonableto treatthetrustasa
family trust.TheCommissioneristo haveregardto theindividualswho
during thatsix yearperiodwerecapableof receiving,directlyor
indirectly, andfor theirown benefit,incomeorcapitalof thetrust.
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Am ndment 38 - transitional provision for fixed trusts wh re
fixed entitlements are held by non-fixed trusts where no
individuals have more than a 50% stake

3 34 In theBill the50%staketestwhich appliesto testthe
continuityof ownershipof fixed trustsis theonly test,otherthanthe
incomeinjection test,thatneedsto be satisfiedby fixed trusts In contrast,
in additionto theincomeinjection test,a non fixed trusthasto satisfy a
control test.It may alsohaveto satisfya 50%staketest(if individuals
havefixed entitlementto morethan50%of theincomeor capitalofthe
trustat anytimeduring therelevanttestperiod)andapatternof
distributionstest

3 35 The 50%staketestwhich appliesto fixed trustsoperatesin the
samemannerasthecontinuityof beneficialownershiptestthatappliesto
companiesundertheexistingcompanylossprovisionsin section80A of
theAct Forthepurposesof applying section80A wheresharesin a
companyareheldby a non fixed trustinwhich thereareno fixed
entitlements,no naturalpersoncanbetreatedasbeneficiallyowning those
shares.

3 36 Similarly, wherea fixed entitlementin afixed trustis heldby a
non-fixedtrustin which thereareno fixed entitlementsno naturalperson
will haveanyfixed entitlementtotheincomeandcapitalof thefixed trust
Thisis becausea personwho is merelya potentialbeneficiaryundera
non-fixedtrustdoesnothaveanentitlementto receiveanythingandthus
doesnot ownanythingwhich is capableof beingtakeninto accountin
applyingthe50%staketest(andcorrespondingly,which is capableof
economicallysuffering theloss).

3 37 Thus for example,wherethemajorityof thefixed entitlements
in a fixedtrustareheldby anon-fixedtrustin which thereareno fixed
entitlements,the 50%staketestcannotbesatisfiedby thefixed trust.

3 38 The effectof theseprovisionsis thata fixedtrust(which is not
a family trust)whichhaslossesincurredbeforetheBudgetdatemaylose
thoselossessolelybecausemajorityinterestsin thetrustareheldby a
non-fixedtrustwith no or insufficientfixed entitlements.Thedifficulty
doesnot ariseif thenon-fixedtrustis a family trustor couldbecomea
family trust Thisis becauseof thespecialrule in subsection271 20(2)of
theBill, for calculatingfixed entitlementsheldby a family trust

3.39 A newtransitionalprovisionwill beinsertedinto Part3 of
Schedule7 which will applywhereindividualsdo not,directlyor
indirectly holdmorethan 50%ofthefixed entitlementsin a fixed trust
becausesomeorall of thefixed entitlementsin that trustarehelddirectly
or indirectly by a non-fixedtrust.
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3.40 Thetransitionalprovisionwill only apply if thefollowing
conditionsare satisfied:

• thetrustwasa fixed trustatall timesduring theperiodfrom the
1995 Budgettotheendof the incomeyearandhad incurreda
lossfor the 1994-95or anearlierincomeyear;

• thereis no changein thepersonsholding,directlyor indirectly,
fixed entitlementsin thetrustor thepercentageoftheir fixed
entitlements;and

• everynon-fixedtrust(thatis nota family trust)thatholds
entitlementsin thefixed trustwould satisfythecontinuityof
ownership,controlandpatternof distributiontestsif theystood
in placeofthe losstrust.

3.41 Wheretheseconditionsaresatisfied,therelevantlossofthe
1994-95or earlierincomeyearscanbecarriedforwardfor offsetagainst
laterincomeof thetrust.
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