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Genera! Out!ine and Financial !mpact

Amendments

Leases of luxury cars

Omits from theBill the amendments designed to ensure that theluxury car
depreciation limitswerenotavoidedby the useof the “financemethod” to
returnleaseincome formthe leasingof luxury motor vehicles, as the
CommissionerofTaxation hassucceededin challenging this particular
arrangementin the courts.

Dateofeffect: No longer relevant.

Proposalannounced: Not previously announced.

Financial Impact: None.

Penalties for over-franking dividends

Amends the provisionsof theBill relatingto penalties for over-franking
dividends)to ensurethe amendmentsproposedwill operate entirelyon a
prospective basis.

Dateofeffect: 14 December1993.

Proposalannounced: Not previously announced.

Financial Impact: None.

Heritage conservation rebate

Amends the heritageconservationrebate provisions to reflect the changed
administrativearrangementsby replacingreferences to theMinisterfor
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and the Departmentof theArts andAdministrative Serviceswith the
Ministerfor and theDepartmentof Communications and theArts.

Dateofeffect RoyalAssent.

Proposalannounced: Not previously announced.

Financial Impact: None.

4
Superannuation Guarantee amendments - Seafarers’ Retirement
Fund

Amends theBill to ensurethat all employers in the maritime industrywho
contribute to theSeafarers’Retirement Fundcanuse the BenchmarkRate
specified in theFund’strustdeed as a notionalearningsbase.

Date ofeffect 1 July 1992.

Proposalannounced: Not previously announced.

Financialimpact: None.

Requestsfor amendments

Payment of instalments by companies and certain trustees

Amends theBill to provide that the grouping rules for the new company
lax instalmentregimecommencefrom the 1995-96yearof income.

Dateof effect: Royal Assent.

Proposalannounced: Not previously announced.

Financialimpact: None.

4
Deductions allowable to life insurance companies and

registered organisations
Amends theincometax provisions thatprovidedeductions for
expenditureincurredby life insurance companiesarid registered
organisationsin obtainingpremiums which are excluded fromassessable
income. The amendmentswill limit deductions toexpenses incurred

2



TaxationLaws AmendmentBill (No. 4)1993

directly in getting in Australian premiums which are invested to produce
assessable income.

Dateofeffect: The amendmentswill take effectfrom either theyear of
income in which1 July 1988 occurred or from1 January1990or 1 July
1994.

Proposalannounced: TreasurerPressReleaseof 2 December1993.

Financial impact: The amendments protect revenueofapproximately
$3.8billion up to theyearended30 June1993 aswell as future revenueof
approximately$0.9 billion peryear.
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Amendment

p
I Leases of luxury cars

1.1 This amendmentremovesclauses24 and25 from theBill

IAmendment1/

1.2 These clauses were introducedto prevent the useof theCitibank

decisionto avoid the depreciation limiton luxury cars.
1.3 Section57AFof the incomeTax AssessmentAct limits the
depreciable costof motorcars and station wagons toa certainpricefor
taxationpurposes.Thedepreciationcostlimit, which is indexed each
year, is$48,415for the year ending30 June1994.

1.4 Whena car is leased, the lessor, being theownerof the car,
normally claimsdepreciationon that car, subject to the depreciation
limits, as a deduction againstthe lease payments received from thelessee.
However, Justice Beaumontof the Federal Court decided in the caseof
CitibankLtd v. FederalCommissionerof Taxation,that CitibankLtd.
could use thefinancemethodto returnleaseincomereceivedfrom finance
leasesof luxury cars, without adjusting its assessable income to reflect the
section 57AF depreciation costlimit. Underthe finance method, the lease
is treated asif it were a loan from the lessor to thelessee,with lease
payments dissectedon an actuarialbasisinto a principal component and
an interest component. Only the interest component is broughttoaccount
as incomein the lessor’shands.

1.5 Tocounterthis decision, the Treasurer announced on8 July 1993
that the legislationwould be amended.

1.6 TheFull FederalCourtoverturned the decisionof Justice
Beaumont in September1993,holdingthat the lessor should treat the
gross rentalsas assessableincomeanddeductdepreciation from
assessable income, TheCourtaccepted that the same result could be
achievedby adding anadditionalamountto incomereturnedusingthe
financemethod.

1.7 As Citibank was seekingleaveto appealagainst the decisionto
the High Court,clauses24 and25 were insertedinto Taxation Laws
AmendmentBill (No. 4)1993,which was introduced in December1993.
Specialleave to appealto the High Court was denied on11 February
1994.

1.8 As thefinal legalpositionrequires lessorswho use the finance
methodto account for lease income to takeaccountof the depreciation
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limit on luxury cars in returningtheirtaxableincome, theproposed
amendment isno longerconsideredto be necessary.
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Amendment

2 Penalties for over-franking

dividends

Overview

2.1 Division 7 of theBill proposesamendmentstothe calculationof
flanking additional tax(FAT), which is the penalty for deliberate over-
frankingof dividends. As they standthe amendments will apply where an
over-frankeddividend is paid after 14 December1993,the dateof
introductionofthe Bill.

2+2 As a resultofthese amendments to the Bill, the proposed
amendments containedin Division 7 will now apply where anover-
franked dividend is declared after14 December1993and alsopaidafter
that date.

2+3 Clause51 contains the application provision for the Division7
amendments.It is now proposed that clause51 will operate in the
following way:

• The amendments contained in Division7 will apply to FAT
calculationsfor the frankingyear during which the Bill was
introduced and forall laterfranking years.

• In relation tothe franking year during which theBill wasintroduced,
which is the1993-94franking year, the proposed amendments will
only apply in caseswhere

- the declaration inrespectof an over-frankeddividendwas made

after 14 December1993;and

- thedividend was paid after that date(Amendments2 to 6].

2+4 A declaration is required to be made under sectionI6OAQF as to
the extent to which adividend is franked and is madeon a day before the
dividend is paid.

2+5 If an over-franked dividend is declared before14 December1993
andpaid after that date the proposed amendmentswill not apply.
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Amendment

Heritage conservation rebate

Overview

3+1 These twominortechnicalamendmentsto theBill wilt change
referencesto theMinisterfor andDepartmentofthe Arts and
Administrative Services to the Minister for and Departmentof
Communications and theArts. These amendments are necessary because
of thechangesmadeto theMinisterial arrangements sincethe Bill was
introducedinto ParliamentfAmendnsents7 and81+

Explanation of the proposed amendments

3+2 Division 8 ofthe Bill (clauses52 to 56) contains amendments
that will provide a rebateof 20 cents in the dollar forexpendituredn
approved conservationwork on buildings listed in Commonwealth,State
or Territoryheritageregisters.The Bill provides that the schemefor
allowing the rebate will be administeredby theMinisterfor theArts and
Administrative Services(SubdivisionAAD of Division 17 of Part III of
theAct). TheBill al~oallows the Ministerto delegate certain powers in
relation tothe administrationoftheschemeto the Secretary tothe
Departmentof the Artsand AdministrativeServices.

3.3 Since theBill was introducedinto Parliamentchangeshave been
madeto the administrativearrangements.Underthese changes theArts
portfolio hasbeen transferred from theMinisterfor the Arts and
Administrative Services to the Minister for Communications and the Arts.
Hence, the Minister who will be responsible fortheadministrationof the
heritage conservation rebate scheme willbe theMinisterfor
Communications and theArts.

3.4 TheBill provides forthe Minister to delegatesomeof hispowers
underthe proposed Subdivision AAD toofficers of theMinister’s
Department who hold andoffice that has aclassificationdeclaredby the
Public Service Commissioner tobea SeniorExecutive classification.As
a resultofthe changesto theadministrativearrangementsthe Minister’s
Departments will be theDepartmentof Communications andthe Arts -
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not the Departmentof theArts andAdministrativeServicesasprovided in
theBill. 4
3.5 The proposedamendmentsto theBill will amend thedefinitions
of “Minister” and“Secretary”in newsection 1 S9UB (clause53) to change
referencesto theMinisterfor and Departmentof theArts and
Administrative Services to theMinisterfor and Departmentof
Communicationsand the Arts.
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Amendment

~ Superannuation Guarantee5.. amendments
Seafarers’ Retirement Fund

Explanation of proposed amendments

Purpose of the amendment

4.1 The amendment willensurethat all employers in the maritime
industrywho contribute to theSeafarers’Retirement Fund areabletouse
the Benchmark Rate specified in theFund’strustdeed as a notional
earningsbase (Amendment9j

Background to the legislation

4.2 Theearningsbase is thelevel of earningsof anemployeewhich
is usedto measure anemployer’sminimumsuperannuationcontribution
required tosatisfyhis or her Superannuation Guarantee obligations. In
certain circumstances anemployeris able touseanotionalearningsbase
specified in an award, under a lawon in a superannuationscheme’strust
deedastheearningsbase. Altematively, theearningsbase is the ordinary
timeearningsof an employee.

4.3 Clauses78 and79 oftheBill proposed toamendthedefinitionof
industrialaward in subsection 6(1)of theSuperannuationGuarantee
(Administration)Act 1992to allow theBenchmarkRate specified in the
trustdeedfor the Seafarers’Retirement Fund to be used as an acceptable
notionalearningsbase foremployersin the maritime industry.
Representativesofthe maritime industry have expressed concern that the
proposed amendment is not broad enoughto ensurethat all employers in
the maritime industrywho contribute to theSeafarers’Retirement Fund
can use the Benchmark Rate as an acceptable notional earningsbase.

Explanation of the Amendment

4,4 TheSeafarers’Retirement Fund is a definedbenefitfind which
qualifies as asuperannuationschemeas defined in subsection6(1).
Therefore,if an employerwascontributingfor the benefitof anemployee

IT
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to the Fund before21 August1991,he orshecanuse thereference
earningsas a standard notional earnings base.

4.5 Thedefinitionof referenceearnings in subsection13(5)will be I
amended so that anemployerin themaritimeindustry who iscontributing
for the benefitof anemployeein relationto a contributionperiod to the
Seafarers’Retirement Fund can use the Benchmark Ratespecifiedin the
trust deedofthe Fundas a notional earningsbase. (New Clause79; New
paragraph 13Ø)(aa)J a
4.6 Newsection134 providesthat anemployerin the maritime
industrywho is contributingfor the benefitof anemployeein relationto a
contributionperiod to theSeafarers’Retirement Fund can use thenotional
earnings base specified in section13 evenif they were notcontributingto
the Fund before 21 August 1991. (Clause 794; Newsection IJAJ

4.7 The amendments will ensurethat all employers in the maritime
industry who contribute to theSeafarers’Retirement Fund are able to use
theBenchmarkRatespecifiedin theFund’strustdeed asanotional
earnings base.
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Requestfor amendment

~cPayments of instalments by
~ companies and certain trustees

5.1 Clause48 of theBill providesthat Division 6 of that Bill will
apply from the 1994-95yearof income(Requestforamendment2j

5.2 As mentioned atparagraph8.6oftheExplanatoryMemorandum
to the Bill, the grouping rules,containedin Division6,, shouldonly apply
from the 1995-96 year of income.Thisamendment to theBill ensures that
the groupingruleswill only apply from the1995-96yearsof income.
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Requestfor amendment

6 Deductions allowable to ilfecompanies and registeredorganisations

Overview

6.1 The amendments will amend theincometax provisions that
provide deductions forexpenditureincurredby life insurance companies
and registered organisations inobtainingpremiums whichare excluded
from assessableincome. The amendmentswill limit deductions to
expenses incurreddirectly in getting inAustralianpremiums which are
invested toproduceassessableincome(Requestsfor amendments1, 3
and 4/.

Summary of the amendments

Purpose of the amendments

6.2 Life insurancecompanies and registeredonganisationsare
allowed special deductions for thecostsof getting in premiums whichare
excludedfrom assessableincome,Thc intentionof these special
deduction provisions is toallow life insurancecompanies and registered
onganisationsdeductionswhich areconsistent withthe deductions
availableon general principles to deposit takers (such as banks) for the
costsof getting in theirinvestments.

6.3 However,due toa possible defect in thelegislation,life
insurance companies andregisteredorganisations may be able to claim
deductionsunderthese provisions for arangeof expenditureswhich were
never intended to bedcductiblc;for example,benefits paid, increases in
claims reserveson accountof benefits to be paid and expensesof raising
foreignpremiumsbefore1990-91 (before the applicationof thecontrolled
foreign corporationsmcasures).

6.4 Accordingly, thesespecialdeduction provisionsare to be
amendedto limit the deductionsallowed under theprovisionsto the direct
costsof gettingin Australianpremiums whichare invested to produce
assessable income.Essentially,the amendments will confirmthe original
policy intentionof thedeductionprovisions.

15
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Dateof Effect

6.5 The amendmentswill take effectfrom the original dateof effect,
or the proposeddateof effect,of the original provisions(ie, the yearof
income in which1 July 1988occurredor from 1 January1990or 1 July
1994).

Background to the legislation

6.6 Life insurance companies and registeredorganisations(friendly 1
societies, unions and employee associations which are otherwise tax
exempt) paytax on their incomefrom investmentof premiums.They do
not’ paytax on thepremiumsthey receive andtheyare not meant to be
allowed deductions for benefits whichthey pay out. In contrast,general
insurersaretaxedon a basisthat includesthe wholeof their businessof
insurance,taking into account the premiums they receive and the benefits
they payout.

6.7 Althoughpremiumsareexcluded from the assessable incomeof
life insurance companies andregistered organisations, they are allowed a
special deduction forthecostsof gettingin Australianpremiumswhich
are invested to produce assessable income (for example,costssuch as
commissions and product advertising). Theprovisionsof the Act
allowing these deductions were introduced by the Government at the
request of the life insurance industry. The provisionsare section111A,
for life insurance company superannuation business (effectivefrom the
year of income which included 1 July 1988); section IIIAA, for certain
other life insurance company business (effective from 1 January1990);
section 1 161-IA, for superannuation businessof registeredorganisations
(effective from the yearof incomewhich included1 July1988); and
section 1 I6HAA, for certain life insurancebusinessof registered
organisations(effectivefrom 1 July 1994).

6.8 These special deduction provisionsoperateby treatingpremiums
as assessableincomefor the purposeof determining the deductions
allowableto life insurance companies and registered organisations. The
provisionsdo not expresslystatethespecific expenses which are
allowable. However,it is clearfrom the explanatory material relatingto
the introduction of the provisions that Parliament intended to give
deductions for no more than the cost of getting in premiums, consistent
with the deductions available to banks and other financial intermediaries
for the costs of getting in investments.

6.9 A few life insurance companies have claimed that treating their
premiums as assessable income for the purpose of calculating deductions
entitles them to the same deductions as general insurers. Amongst these
deductions are benefits paid and increases in claims reserves on account of
benefits to be paid. This goes far beyond the deductions the provisions
intended to allow life insurance companies and registered organisations.

16
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6.10 Theselife insurance companiesalsoargue thatby deeming
premiums to beassessableincome for determining deductions, foreign
premiums havealsobeenincluded. They conclude that foreign costs
incurred in deriving those foreign premiumsarealso deductible even
though the income from their investment would not have been taxable in
Australia. This was never the intention of the legislation. Since the 1991-
92 year of income these costs have been excluded by express provisions
relating to eligible non-resident policies (which were inserted, not because
it was considered necessary specifically to preclude such claims, but as
partof the controlled foreign corporations measures).

6.11 The Commissioner hasnot allowed any of the claims now being
made by life insurance companies. Given the clear policy intention at the
time of the introduction of the special deduction provisions, the
Commissioner would contest anysuch claims in the courts as vigorously
as possible. If the claims now being made were allowable Division 8 of
the Act would not tax anylife insurance company, and similarly Division
8A would not tax any registered organisation. This would be an absurd
result.

6.12 Nevertheless because of the serious revenue threatposed by an
adverse court decision (up to $3.8 billion of tax is at risk as at 30 June
1993 as well as future revenue of approximately $0.9 billion per year) the
Government has decided to resolve the uncertainty by introducing
legislation to confirm the original policy intention of the special deduction
provisions. Given the clear policy intention of the provisions, the
amending legislation will take effect from the date of effect, or the
intended date of effect, of the original provisions (ie, the year of income
which included 1 July 1988 or from 1 January 1990 or 1 July 1994).

Explanation of the amendments

6.13 The possibledeficiencyin the provisions relating tolife
insurancecompanies and registered organisations, whichmay allow
deductionsfor a rangeof expenditureswhich were neverintendedto be
deductible, is to be remedied for both past and future years of income.

6.14 In consultation with the Life Insurance Federation of AustraLia
(LIFA) and the Australian Friendly Societies Association (AFSA) two
different legislative approaches have been developed to achieve this. The
first approach will apply for the period prior to 1 January 1994; the
second will apply from 1 January 1994 onwards.

6.15 For the period prior to! January 1994 the existing provisions
deeming premiums to be assessable income will be retained but a new list
of non-deductible expenses will be included in the Act, This list will be
backdated to apply from the year of income which included 1 July 1988.
From 1 January 1994 onwards the provisions which deem premiums to be
assessable income will no longer operate. They will be replaced with
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new provisions which specify the deductions allowed tolife insurance
companies and registered organisations inobtainingpremiums.

6.16 The 1 January1994 date waschosen(instead ofthe date of the
Treasurer’s announcement,ie 2 December 1993) as the appropriate cut off
date for the different approaches to apply. This was done at the request of
the life insuranceindustry in order to reduce compliance costs for those
life insurance companies which balance on 31 December and havealready
finalised their accounts to 31 December 1993.

I
LVe insurance companies - Prior to 1 Januaty 1994

Overview

6.17 The existing provisions which deem superannuationpremiums
and theinvestmentcomponent of certain life insurance premiums to be
assessable income when calculating deductions(ie, sectionslilA and
11 IAA) continue toapply priorto 1 January1994. However,new
provisions will be insertedin theAct to:

* expresslydeny deductions fora range of expenditures which were
never intended to be deductible, for example benefits paid, increases
in claims reserves on account of benefits to be paid, reinsurance
premiums, etc; and (Clause70.1,newsectionI12BAJ

• deny deductions for expenses incurred in gaining foreign premiums.
(Clauses7011and 70C,newsubsectionsIJIA(1A) and(3) andnew
subsectionsI1L4A(’IA) and (JB)J

fleductions notallowedfor benefits

6.18 A new provision will be insertedinto the Acttoensurethat a life
insurance company is not alloweddeductionsfor benefits paid orpayable
under alife insurance policy; or foranamountincludedin a life
insurancecompany’sreservesfor the purposeofmeeting any future
liability, includinga contingent liability, to pay benefitsundera life
insurance policy. (Clause 70J, new para graphs JJ2BA (1) (a) and (b)J

6.19 Benefits paid or payable under a life insurance policy include -

• any amountpaid or payable in respect of a claim under the policy; I
• any amountpaid or payable as consideration for, or in connection

with, or as a consequence of, the surrender, cancellation, forfeiture,
termination or disposal of the policy or of any rightsunder the policy;

• any amountpaid or payable in respect of a bonus under the policy;

any amount paid or payable in respect of an annuity under the policy;
or
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anyamountthat is a refundof premiumsthatare excludedfrom the
assessable incomeof the life insurancecompanyby section111; or
anyamountthat is in the natureof a refund of such premiums.

(Clause70.1,newparagraph11211A(2)(a)j

6.20 Benefitspaidor payable under a life insurancepoLicy do not
include:

• a supplementary benefit (knownas a rider benefit)attached to thelife
insurance policy, whichis paid in respectofa non-lifeinsurancerisk,
where the premiums received for the riderbenefitare assessable to the
company. Examplesof theseexcludedbenefits include accident and
disabilitybenefits,sickness benefits and traumabenefits. These
supplementary benefitsare notconsideredto be life insurance policies
for the purposesof Division 8 of the Act. However,this provision,
excluding these benefits frombeing includedas benefitspayableunder
a life insurance policy, isincludedin theBill at therequestof the life
insuranceindustry to remove any doubt; and

• any interestpayablein respect of a late claim orbenefitunder section
57 ofthe Insurance ContractsAd 1984.

(Clause70.1,new subsection11211A(3)andnewparagraph
IJZOA (2)(b)J

6.21 The amendments alsoensurethat if there is a disputeovera life
insurancecompany’sliability under alife insurancepolicy, and the matter
is settledby the companypaying anamountunder a settlement agreement
tothepolicyholderor anassociateofthe policyholder(seethe meaning
below),then no deduction is allowed to thelife insurancecompany for
that payment.(Clause70.1, new paragraphII2BA(1)(d) and new
subsection I J2BA(4)J

6.22 Theseprovisionswhich deny deductions for benefits paidundera
life insurance policy and forsettlementpaymentsapply to assessments for
the yearof income in which1 July1988 occurred and toall later yearsof
income.(Clause 70.1, new subsection IJ2BA(5)J

Meaning of “associates’

6.23 The term“associate”in section11 2BA has the same meaning as
in subsection26AAB(l4) of theAct. The meaningof the term is
summarisedbelow inparagraphs6.24 to 6.27.

6.24 If thepolicyholderis a naturalperson(other than a trustee) the
following are associates:

a relative;

a partner;

19
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thespouse or a childofa partner;

a trusteeofa trust estate where the policyholder or an associate
benefits or is capableof benefiting under the trusteitherdirectly or 4
indirectly;

• a companywhere either:

- the companyis, or itsdirectorsare, accustomed or under an
obligation(whetherformal or informal) toactin accordance with
the directions, instructions or wishesof thepolicyholderand/or
an associateor associates (including a company which is an
associateby virtue of this subparagraph), or

- the policyholderis and/or personswho areassociatesof the
policyholder(including a company which is anassociateby
virtue of the subparagraph above) are, in a position to cast, or
control the casting of, morethan 50%ofthemaximumnumberof
votesthat might be cast at a general meeting.

6.25 If the policyholder is acompany(otherthan atrustee)the
following are associates:

• a partner;

• the spouse or a childof a partner;

• a trusteeof a trustestatewherethepolicyholderor an associate
benefits or is capableof benefiting under thetrusteitherdirectly or
indirectly;

• anotherperson where either:

- the policyholder companyis, or its directors are,
accustomed or under an obligation(whetherformal or
informal) to act inaccordancewith thedirections,
instructions or wishesof that person orof that person and
another person or other persons, or

- that personis, or that person and his or herassociatesare,
in a positionto cast,or control the castingof, more than

50%of the maximum numberof votes that might be cast
at a generalmeetingof the policyholder company;

• anothercompany whereeither:

- the other companyis, or its directors are, accustomed or
under an obligation (whetherformal or informal) to act in 4
accordance with thedirections,instructionsor wishesof
thepolicyholdercompany and/or an associate or
associatesof the policyholder company, or

20
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- the policyholder companyis, and/or thepersonswho are
associatesof thepolicyholdercompany are, in a position
to cast,or controlthe castingof, more than 50%of the
maximum numberofvotesthat might be cast at a general
meetingof theother company;

• a person who is anassociateof the other person referred to inthe
fourth subparagraphabove.

6.26 If the policyholder is a trusteeof atrustestatethe following are
associates:

• any person who benefits oris capableofbenefiting under the trust
estate eitherdirectly or indirectly;

• any associateof a naturalpersonwho is anassociateby virtue of the
subparagraphabove;

• if a company is anassociateby virtue ofeitherof thetwo
subparagraphsabove,anyassociateofthecompany.

6.27 If the policyholder is a partnershipthe following are associates:

• a partner;

• any associateof a partner.

Meaning of “relative” and “child”

6.28 A “relative” in relation to a person means anyof thefollowing:

• the parent,grandparent,brother,sister,uncle,aunt, nephew, niece,
lineal descendant or adoptedchildof thatpersonor his or herspouse;
and

• the spouseofthat person or any other personspecifiedin the
subparagraphabove.

6.29 A “child” in relation to a person includes an adopted child, astep-
child or an ex-nuptialchild of that person.

6.30 These definitionsare contained insubsection6(1)of the Act.

Deductionsnotallowedfor reinsurance

6.31 The proposed amendmentsalso provide that a deductionis not
allowedto a life insurancecompanyfor a premium paid orpayableby the
companyin respectofthereinsuranceof the whole or anypartof a life
insurancepolicy. This is because the premiums receivedby the life
insurance company in respectof life insurancepoliciesareexcludedfrom
thecompany’sassessable income, so it is appropriate that anyreinsurance

2/
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premiums paidoutby the company are notdeductible.(Clause70J, new
paragraph 112BA(l,è(c)J

6.32 The amendments also provide thatif: 4
• a life insurancecompany has enteredinto a reinsurance contract in

respectof the whole or partof a life insurance policy; and

• thepremiums paid under thereinsurancecontractwere not
deductiblebecauseof paragraph11 2BA(I )(c) - seeparagraph6.31 4
above;

then the assessable incomeof the company does notinclude:

• anyamountrecoveredby the life insurance company under the
reinsurance contract in respectof the life insurancecompany’s
liability under the policy, or the partofthe policy, that was
reinsured; and

• any amount receivedby the life insurance company that is a refund,
or in thenatureofa refund,of the whole or partof those premiums.

(Clause7012,subsectionJI1AB(1)/

6.33 Theseprovisionsrelating toreinsuranceapply to assessmentsfor
the yearof income in which1 July 1988 occurred andall lateryearsof
income, (Clause70.1,newsubsectionII2BA(S) andClause70E, new
subsection IJIAB(2)j

Deductionsnot allowablefor expenses incurredin gainingforeign
premiums

6.34 SubsectionIll A( 1) of the Act deemsall superannuation
premiums to be assessableincomefor the purposeof determining the
deductions allowed to life insurancecompanies.As explained in
paragraph6.10, there isan argumentthat by deemingall superannuation
premiums to be assessableincomefor determining deductions, foreign
superannuation premiums have alsobeenincluded.Thiscould meanthat
foreigncosts incurred in deriving those foreign superannuation premiums
are deductible even though the income from their investment would not
havebeentaxablein Australia. Thiswasnever the intentionofthe 4
legislation.

6.35 SectionlilA will beamendedto exclude foreign superannuation
premiums. The superannuation premiums referredto in subsection
11 IA( I) will excludesuperannuation premiums receivedin respectof a
superannuationpolicy issuedby a life insurance company in the courseof
a business carried on at or through a permanent establishment in aforeign
country. Thisamendment will apply for theyear of incomein which I
July 1988 occurredup to the endof the 1989-90yearof income. (Clause
70B, newparagraph JIJA(L4)(a)J
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6.36 The amendmentswill also covernon-residentlife insurance
companies whichmayhavederivedforeignsuperannuationpremiums
which, togetherwith the foreign income thatthe premiums generate, are
exempt from tax inAustraliaby paragraph23(r)of the Act. There is an
argumentthat under section111A non-residentlife insurancecompanies
may be able to claimdeductionsagainsttheir Australiansourceincome
for foreignexpensesincurred ingaining these exempt foreign
superannuation premiums.The Commissioner does not accept this
argument. However, an amendment will be made to sectionlilA to
makethe position absolutely clear. The amendment will ensurethat these
exempt foreignsuperannuationpremiums are excludedfrom the
superannuation premiums to which subsection11 IA(I) applies. This will
meanthat deductionsare deniedfor foreignexpenses incurredin deriving
exempt foreign premium income.Thisamendment will also apply to
assessments fortheyearof incomein which 1 July 1988occurredup to
the endof the 1989-90year ofincome. (Clause70B, newparagraph
lilA (1A)(b)J

6.37 Forassessments for the1990-91 yearofincomeup until
1 January1994,a fl.jrther amendment willensurethat the superannuation
premiums to whichsubsection11 IA(l) appliesdo not include:

• superannuation premiums received inrespectof eligible non-resident
policies; thatis, superannuationpremiums included in the foreign
branch incomeof an Australian life insurance company whichrelate
to theprovisionof superannuationbenefits for unrelated
policyholderswho arenot reEddentsof Australia;

• superannuation premiumswhich are exempt from tax under section
23AH; thatis, superannuationpremiums derivedby a resident
companyfrom carryingon business at or through a permanent
establishmentof that company in aforeign(‘listed’) country.
(Broadly, listed countriesare those that have comparable ratesoftax
to Australia’s.); and

• foreign superannuation premiumsreceivedby a non-residentlife
insurance company which are exemptfrom tax in Australiaunder
paragraph23(r) - see paragraph 6.36above.

(Clause70B, newsubsectionJIJA(3)J

6.38 Section11 IAA deemsthe investment componentof premiums
received in respectof certainlife insurancepoliciesto beassessable
income for the purposeof determiningthe deductions allowable tolife
insurancecompanies.Again there isan argument that in deeming these
life insurance premiums tobe assessable income fordetermining
deductions, foreignpremiumshave been included insection 1 11 AA. This
was never the intentionof thelegislation.

6.39 Section11 IAA will be amendedtoexcludeforeign life insurance
premiums. Premiums received in rcspectofa life insurance policyissued
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by a life insurancecompany in the courseof a business carriedon by it at
or through a permanentestablishmentin a foreign country will not be
coveredby section11 IAA. This amendmentappliesto premiums
received on orafter! January1990and before the endofthe 1989-90 year
of income. (Clause 70C, new paragraph II1AA(JA)(a)J

6.40 The amendment willextendto non-residentlife insurance
companics which have derived foreign life insurancepremiumsthat are
exemptfrom tax in Australia underparagraph23(r). Theseforeignlife
insurance premiumswill be excluded from the premiums to which section 4
Ill AA applies. Thisamendmentwill also apply to premiumsreceivedon
or after 1 January1990and before the endofthe 1989-90yearof income.
(Clause70C, newparagraphI11AA(IA)(b,)J

6.41 Forassessments for the1990-91yearof incomeup until
1 January1994,a further amendmentwill ensurethat thelife insurance
premiums to which section11 IAA applies exclude:

• life insurancepremiums received inrespectof eligible non-resident
policies; that is, life insurance premiums included in the foreign
branchincomeof an Australian life insurance company which relate
to theprovisionof life insurancefor the benefitof unrelated
policyholders whoare not residentsofAustralia;

• life insurancepremiums whichareexempt from tax under section
23AH; thatis, life insurancepremiumsderivedby a resident
companyfrom carrying on business at or through a permanent
establishmentof that company in aforeign(‘listed’) country.
(Broadly, listed countries are those that have comparable rates of tax
to Australia’s.); and

• foreignlife insurancepremiumsreceivedby a non-residentlife
insurance company whichareexempt from tax inAustraliaby
paragraph23(r) - seeparagraph6.36 above.

(Clause70C,newsubsection.IJ1AA(iB)J

6.42 A consequential amendment will be made which effects the
applicationof existingsubsectionIll AA(3). Subsection11 1AA(3)
requires anactuaryto certify, amongotherthings,the investment
componentofthe life insurance premiums to which section111AA
applies. The consequential amendment providesthat if:

• the life insurancepremiumsto which section 11 IAA applies are
alteredby these amendments (thatis, if prior to these amendments
the life insurance company included certainforeignlife insurance
premiums in the premiumsto which section11 IAA applied and 4
claimed deductions in atax returnon thatbasis);and

the life insurancecompany obtained a certificatefrom an actuary
undersubsection11 IAA(3) in relation to thosepremiums;
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then sectionIll AA is takennot to have applied to thelife insurance
premiums derivedby thecompanyin that yearof income. However, if the
life insurance companylodgesan amendedreturnafter the date of
commencementofthese amendments andobtainsa newcertificatefrom
an actuary in relation to the operationof section 111 AA, as amendedby
these provisions,then section11 IAA will apply to theinvestment
componentof ‘relevant life assurance premiums”.(Subclause70C(4)J

Life insurancecompanies- From 1 January 1994 onwards

Overview

6.43 From 1 January1994onwards, theprovisionswhich deem
superannuation andlife insurancepremiumsto be assessable income when
working out deductions, iesections111A and 111AA, will no longer
operate. (These sectionsof the Act will be repealed from thedatetheDill
receives RoyalAssent). (Clause700]

6.44 Replacement provisionswill be inserted intothe Act, ie new

sectionsill AC and 11 lAD. These provisionslist the specific expenses
or the categoriesof expensesincurredin obtaining superannuation
premiums and the investment componentof certain life insurance
premiums which will be allowedas deductions. In addition, a new
provisionwill allow deductions forexpenditureincurred inthegeneral
managementof the businessof the life insurance company tothe extent
the expenditurerelatesto gaining superannuation premiums or the
investmentcomponentof “relevantlife assurance premiums”.(This new
section,section113A, is anextensionof the existinggeneralmanagement
expensesprovisionin section113). (Clauses 70E and 70LJ

Deductionsallowedfor expenditureincurredin obtaining
superannuationpremiums

6.45 Newsection lIlAC providesthat certain expensesincurredby a
life insurance company in connection with obtaining superannuation
premiumsare allowable deductions to thecompany.The expenses to
which thesection appliesare:

• salaries, wages, bonuses, commissions, allowances and similar
benefits paid or payable to a salesperson or a life insurance agent for
thesaleof superannuationpolicies. (The expenses coveredby this
provision include amounts incurred inobtainingfuture salesof
superannuation policies for thelife insurancecompany.) Where any
ofthese expensesare paidon the renewalof a policy (eg renewal
commissions),or on continuationof a policy, a deduction is also
allowable;

expenditureincurredin recruiting and training peoplewho are
engaged in sellingsuperannuationpolicies;

25



Tarcuian LawsAmendment Bill (No4) 1993

salaries, wages, allowances and similar benefitspaid or payable to
employeesofthe life insurance company to the extent to whichthe
salaries, wages, allowances andsimilarbenefits relate to the
provisionof administrative,teclmicalor similarassistanceor support

to salespeopleor life insurance agents intheirwork;

• expenditure incurred in developing superannuation policies or
expenditureon research in connectionwith superannuation policies;

• any other losses or outgoingincurredby the life insurance company I
in preparing, selling or issuing superannuation policies (eg product
advertising expenses). Losses or outgoing incurred in collecting
premiums are also deductible.

(Clause7012, newsubsections1JIAC(1)and(2)]

6.46 Any of the expenses listed above:

• which are expensesof a capitalnature(forexample, capital research
and development costs, or capital payments in respectofrestrictive
covenants or restraint of trade agreements); or

• whichquali~as generalmanagementexpenses under sections113
orll3A;

are not allowable deductions under the new provisionsof sectionIlIAC.
(Clause70E, new subsectionsIJIAC(4) and(5)J

6.47 The amendments also provide thatif:

• a deductions is allowed to ataxpayerin respectof a loss, outgoing or
expenditureundera specific provisionof the Act (other than sections
51,lllACorlIlAD); and

• that provision applies to life insurancecompanies;

then in working out the deduction allowable to the life insurance company
underthat provision, references to assessable income include
superannuation premiums to which new sectionIl IAC applies.

6,48 The effectof this provisionis to continueto treat superannuation
premiums as assessable income for the purpose of working out the
deductions allowable under the specific deductionprovisionsof the Act.
This ensures, for example, that deductions such as, depreciationunder
sections 54 to 62AAV, repairs under section 53, rates under section 72,
superannuation contributions for employees under section 82AAC, capital
write-offs for the cost of certain buildings under DivisionlOB, etc,
continue to be allowable to life insurancecompanies. (Clause7012,new
subsection 1114 C(3)J

6.49 Subsection111 AC(3) does not apply if another subsectionof
Ill AC applies. Thismeansthat wherean expense is deductible under a
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specific provisionof the Act (other than section51, Ill AC or Ill AD)
when read with subsectionIll AC(3), anda deduction isalso allowable
underanothersubsectionof Ill AC, then that othersubsectionapplies
(and newsubsection11 IAC(3) does not).

6.50 There is also a provision in new sectionIlIAC toensurethat if a
deduction is not allowable foranexpenseunder the existing law,then no
deduction is allowable under newsection 11 IAC. Thisamendment is
designedto ensurethat restrictions whichoperateunderthe existing
provisionof the Act,suchastherestrictionson deductions for
entertainmentexpensesandclub fees,continue toapply after the
introductionof thenewprovisionsof section 111AC. (Clause7012, new
subsection IIJAC(6)f

6.51 Thisis achievedby newsubsection11 IAC(6) which operates in
thefollowing way. First it is assumedthat -

• this Bill wasnotenacted;and

• a life insurancecompany’sassessableincomeincludes
superannuationpremiumsreceivedby the company.

Then,on the basisofthese assumptions,if a deduction is notallowableto
the life insurancecompany under the Act in respectofa loss outgoing or
expenditure,no deduction is allowable undernewsection 111AC. If only
part of a deductionis allowable,section IlIAC allows a deduction for
that partonly. (Clause 7012, new subsection IJLIC(6)]

6.52 The amendmentsalsoensurethat a deduction which is based on,
or calculatedby referenceto, all or aportionof a loss, outgoing or
expenditure(forexample, depreciation, deductions for capital expenditure
on buildings,etc,) is treatedasa deduction inrespectofa loss, outgoing
or expenditurefor the purposeof sectionlIlAC. (Clause7012, new
subsection 1IJAC(7)J

6.53 The new provisionswill also ensurethat referencesto
superannuationpremiums in new subsectionIll AC do not include:

• superannuationpremiultisreceived inrespectof eligible non-resident
policies; thatis, superannuationpremiums included in the foreign
branch income of an Australian life insurance company which relate
to the provision of superannuation benefits for unrelated
policyholders who are not residentsof Australia;

• superannuation premiums which are exempt from tax under section
23AH; thatis, superannuation premiumsderivedby a resident
companyfrom carryingon business at or through a permanent
establishmentof that company in a foreign(‘listed’) country.
(Broadly, listed countriesare those thathavecomparable ratesof tax
to Australia’s.); and
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foreign superannuationpremiumsreceivedby a non-residentlife
insurance company which are exempt from tax inAustraliaunder
paragraph 23(r) - see paragraph 6.36.

This new provision, subsection 111 AC(8), ensures that the expenses
covered by new section 11 IAC are limited to expenses incurred in
obtaining superannuation premiums which, apart from the general life
insurancepremiumexemptingprovision(section.111),wouldconstitute
assessableincomeof the life insurancecompany inAustralia. (Clause
7012, newsubsectionIJIAC(8)] 4
6.54 These newprovisionsin relation to superannuationpremiums
apply to expenses incurred, or to deductions in respectofa loss, outgoing
or expenditure incurred,on or after 1 January1994. (Clause 7012, new
subsection IJIAC(9)J

Deductionsaiowedforexpenditureincurredin obtainingthe
investment componentof certainlife insurancepremiums

6.55 NewsectionIlIAD replacessection IIIAA from 1 January
1994onwards. The sectionallows deductions forexpenditure incurred in
connectionwith obtaining the investment componentof “relevant life
assurancepremiums”. “Relevantlife assurance premiums”arepremiums
receivedin respectof life insurancepolicies otherthan:

• superannuationpremiums(these premiumsare coveredby new
sectionIlIAC);

• premiumsreceived inrespectof exempt policies. (SectionII 2A of
the Act exemptsfrom tax that partofthe income derivedfrom assets
included in the insurance fundsof a life insurance companythat are
referable to exempt policies. Accordingly,premiumsreceived in
respectof exemptpolicies areexcludedfrom the operationof section
1IIAD.);

• specifiedroll-overamounts. (These premiums are definedby
subsection110(1)to mean amounts paid to the company on or after1
July 1988that constitute aroll-overof untaxedelementsofeligible
termination payments. These amounts are included in the assessable
income of a life insurance company and therefore are not addressed

by section IlIAD.);

• premiums received in respect of eligible non-resident policies; that
is, premiums included in the foreign branch income of an Australian
life insurance company which relate to the provision of life insurance
benefits for unrelated policyholders who are not residents of
Australia; I
premiums exempt from tax undersection23AH; thatis, life
insurance premiums derived by a resident company from carrying on
business at or through a permanent establishment of that company in
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a foreign(‘listed’) country. (Broadly,listedcountriesare thosethat
havecomparable ratesof tax toAustralia’s.); and

• foreign life insurance premiums receivedby a non-residentlife
insurance company which are exemptfrom tax in Australia under
paragraph 23(r) - seeparagraph6.36.

Where the premiums received in respect of a life insurance policy qualil~’
as “relevant life assurance premiums”, the life insurance policy is a
“relevant life assurancc policy”.(Clause7012, newsubsectionJIJAD(1)/

6.56 In new section Ill AD“investment component” and “risk
component”are the terms used to describe the componentsof a premium
received under alife insurancepolicy (see the definitions in
subsection110(1)). Thc risk componentof a premiumis calculatedusing
thebasisspecified in the regulations and represents the costof risk under
the policy. The investment component is definedas thepremium
remaining after deducting the risk component.

6,57 New sectionIlIAD provides thatcertainexpenses incurredby a
life insurancecompany in connectionwith obtaining the investment
componentof “relevantlife assurancepremiums”areallowable
deductionsto thecompany. The expenses towhich the section applies
are:

• salaries,wages, bonuses, commissions, allowances and similar
benefits paid or payable to a salespersonor a life insurance agent for
the sale of relevant life insurance policies. (The expenses coveredby
this provision include amounts incurred in obtaining future sales of
life insurance policies for thelife insurancecompany.) Where anyof
these expensesare paid on the renewalof a policy (eg renewal
commissions), or on continuationof a policy, a deduction is also
allowable;

• expenditureincurredin recruitingand training peoplewho are
engaged in sellingrelevantlifc insurance policies;

• salaries, wages, allowances and similarbenefitspaidor payable to
employeesof the life insurance company tothe extent to which the
salaries,wages,allowances and similarbenefitsrelateto the
provisionof administrative,technicalor similar assistance orsupport
to salespeople orlife insuranceagents in theirwork;

• expenditureincurredin developing relevant lifeinsurancepolicies or
expenditureon researchin connectionwith relevantlife insurance
policies;

any other losses or outgoingincurredby the life insurance company
in preparing,selling or issuingrelevantlife insurance policies (eg
product advertising expenses). Losses or outgoingincurredin
collectingpremiumsare alsodeductible.
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(Clause 7012, new subsections JIJAD(2) and (3))

6.58 Anyof the expenses listedabove:

• which areexpensesof a capitalnature(forexample, capital research
anddevelopmentcosts, or capital payments inrespectof restrictive
covenantsor restraintoftradeagreements); or

• which qualify asgeneralmanagement expenses under sections113
orIl3A; 4

are not allowable deductions underthe newprovisionsof sectionIlIAD.

(Clause7012,newsubsectionsIliAD(S) and (6)1

6.59 The amendments also providethat if:

• adeductionsis allowed to a taxpayer in respectofa loss, outgoing or
expenditure under aspecific provisionof the Act(otherthan sections
5I,IIIACorII1AD); and

• that provision applies to life insurance companies;

then in working out the deduction allowableto the life insurancecompany
under thatprovision,references to assessable income include the
investmentcomponentof “relevant life assurancepremiums”.to which
new sectionIll AD applies.

6.60 The effectof this provision is to continue to treat the investment
componentof “relevant life assurancepremiums”as assessableincomefor
the purposeof working out the deductionsallowableunder thespec~flc
deduction provisionsof the Act. This ensures, for example,that
deductions such as, depreciation under sections54 to 62AAV, repairs
under section 53, ratesundersection 72, superannuationcontributionsfor
employees under section S2AAC, capital write-offs for the cost of certain
buildings under Division 103,etc, continue to be allowable tolife
insurance companies. (Clause 7012, new subsection JIJAD(4)J

6.61 Subsection 111 AD(4) does not apply if another subsection of
IlIAD applies. This means that wherean expenseis deductibleundera
specific provision of the Act (other than section 51, ill ACor IlIAD)
whenread with subsectionII 1AD(4), and a deduction is alsoallowable 4
underanothersubsectionof 11 lAD, thenthat other subsection applies
(andnewsubsectionIll AD(4) does not).

6.62 There is also a provisionin newsection111 AD to ensure thatif a
deductionis not allowable for anexpenseunder the existing law, thenno
deduction is allowableundernew sectionIlIAD. Thisamendment is
designed toensurethat restrictionswhich operate under the existing
provisionof the Act, such as the restrictions on deductions for
entertainmentexpenses and club fees, continueto apply after the
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introductionof the newprovisionsof sectionIlIAD. (Clause7012, new
subsection I1IAD(7)J

6.63 This is achievedby new subsection111AD(7) which operates in
the following way. First it is assumed that-

• this Bill was notenacted; and

• a life insurance company’s assessable incomeincludesthe
investment component of “relevant life assurance premiums”
receivedby thecompany.

Then, on the basisoftheseassumptions,if adeductionis notallowableto
the life insurance company under the Act in respect of a loss outgoing or
expenditure, no deductionis allowableundernew sectionIlIAD. If only
partof a deduction is allowable, sectionIlIAD allows a deduction for
that partonly. (Clause7012,newsubsectioniilAD(7)J

6.64 Existing section II IAA does not apply unless a life insurance
company obtains a certificateby anauthorisedactuary in relation to the
operationof the section (subsectionIII A.A(3)). Thecertificatewas
required to ensure that a sound and consistent basis was used for
calculating the investment componentofpremiums for which deductions
wereallowableby sectionII IAA. Thisrequirement isto remain for new
sectionIll AD. [Clause 7012, new subsection lllAD(8)J

6.65 The amendments alsoensurethat adeductionwhich is based on,
or calculated by reference to,all or a portionof a loss,outgoingor
expenditure(forexample, depreciation, deductions for capital expenditure
on buildings,etc,) is treated as a deduction in respectof a loss,outgoing
or expenditure for the purposeof section Il lAD. (Clause7012,new
subsection I1IAD(9,)]

6.66 Thesenewprovisions in relation to “relevant life assurance
premiums” apply to expenses incurred, or to deductions in respect of a
loss, outgoing or expenditure incurred, on or after 1 January1994.
(Clause 7012, new subsection J1IAD(l0))

Deduction for expenses of general management incurred in obtaining
certainpremiums.

6.67 Underthe existing law expenditure incurred in the general
managementof the businessof the life insurance company which relates
exclusively to superannuation premiums andlor the investment component
of certainlife insurancepremiums (which fordeductionpurposes are
deemedto be assessableincomeunder sectionslIlA andIll AA) are not
deductible undersection 113. Theexpenses are deductible,by reasonof
sectionsIll A and II IAA, under the ordinary provisionsof the Act.
However,with the removalof sectionslIlA andIll AA, these expenses
would no longer be deductible.
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6.68 To overcome thisproblemanewprovision, section11 3A,will
operate where expenditureincurredon or after1 January1994 in the
generalmanagementof the businessof the life insurance company is not
anallowablededuction undersection 113 because itrelatesexclusivelyto
gainingassessable income.(Assessableincome in section113 means
actual assessable income plusdeemedassessable income,ie
superannuationpremiumsand the investment componentof “relevantlife
assurancepremiums’ to whichsections1 11 AC and 111AD apply - see
paragraph 6.86) Where thisoccurstheexpenditureincurredin the general
managcmentof the businessof the companyis anallowablededuction
undernewsection 11 3A to the extent it wasincurredin gainingor
producing:

• superannuation premiums to which new sectionIlIAC applies;or

• the investment componentof “relevant life assurancepremiums’ to
which new sectionIll AD applies.

A deduction for theremainderof the expenditure relating to actual
assessable income is allowable under the ordinary provisions of the Act.
(Clause 70L, new subsection 113A(i)/

6.69 Again, there is aprovisionin new sectionIl 3A to ensurethat if a
deduction is not allowable for a particularexpense(including a deduction
in respectof a loss,outgoing or expenditure) under the existing law, then
no deduction isallowableunder new section11 3A for the expense. This
amendment is designed to ensurethat restrictions which operate underthe
existing provisionsof the Act, such asthe restrictionson deductions for
entertainment expenses and club fees, continue to apply under the new
provisionsof section 1 l3A. fClause70L, newsubsectionil3A(2)/

6.70 This is achievedby new subsection11 3A(2). This subsection
operatesby assumingthat -

• this Bill was not enacted; and

• a life insurancecompany’sassessable income includes
superannuation premiums andthe investment componentof
“relevant life assurancepremiums”receivedby thecompany.

Then,on the basisoftheseassumptions,if a deduction is not allowed to 4
thelife insurance company under the Act in respectof a lossoutgoingor
expenditure,no deduction isallowableundernew sectionIl 3A. If only
partof a deduction is allowable,section 1! 3A allowsa deduction forthat
part only. (Clause 70L, new subsection i13A(2)]

6.71 For the purposes of new section 11 3A, a deduction based on or 4
calculated by reference to all or a portion of a loss, outgoing or
expenditure (eg, depreciation, deductions for capital expenditureon
buildings. etc) is taken to bc a deductionin respectof a loss,outgoingor
expenditure. (Clause 701., new subsection 113A(4)J

32



SupplemenloryExplonototyMemorondum

6.72 Expenditureof a capital natureis excludedfrom the meaningof
expenditureincurredin thegeneralmanagementof the businessof the
company forthe purposesof section 11 3A. (Clause 70L, new subsection
I 13A(3)J

6.73 For the purposesof newsection 11 3A, “relevant life assurance
premiums”aredefined to meanpremiumsreceived inrespectof life
insurance policiesotherthan:

• superannuationpremiums;

• premiumsreceived inrespectof exempt policies;

• specifiedroll-overamounts;

• premiumsreceived in respectofeligible non-residentpolicies; that
is, premiumsincludedin the foreign branch incomeof an Australian
life insurance company which relate to the provisionof life insurance
benefits forunrelatedpolicyholderswho are not residentsof
Australia;

• premiums exemptfrom tax undersection23AH; that is, life
premiums derivedby a resident companyfrom carryingon business
at or through a permanentestablishmentof that company in a foreign
(‘listed’) country. (Broadly,listed countries are thosethat have
comparable ratesof tax to Australia’s.); and

• foreign life insurancepremiums receivedby a non-residentlife
insurance company whichareexemptfrom tax in Australia under
paragraph 23(r)- see paragraph6.36.

For further detailsseetheexplanation in paragraph6.55. These new
provisionsin relation to generalmanagementexpensesapply to
expenditureincurred, or todeductionsin respectof a loss, outgoing or
expenditureincurred,on or after 1 January1994. (Clause70L, new
subsections 113A(S) and (6)/

Consequentialamendmentsto Division S

6.74 By repealingexistingsections11 IA and 11 1AA (as amendedby
theseamendments)andreplacingthem with new sectionsIlIAC and
111AD, consequentialamendments need tobemade to various sections in
Division 8. These consequential amendmentsare discussed in paragraph
6.75 to6.87below. (Clauses 7012, 706, 70H, 70K, 7CM andClauses92 to
94/

Section iliC - Reduction in deductions that do not relate exclusively to
assessable income

6.75 The first consequential amendmentrelatesto section 111G.
Subsection11 lG(1) will be amendedto excludenew sections11 lAG and
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IlIAD (other than subsections11 1AG(3) and IIIAD(4)) from the
applicationof section 11 IC. The referencestothese newsectionsin
subsection11 IG(1) will ensurethat deductionsallowableunder these
sections(otherthan deductions allowable under subsections111 AG(3) and 4
Ill AD(4)) and are not reducedby section111G. (Clause7012,new
paragraph 111C(J)(a)/

6.76 This amendment will apply to deductions in respectof losses,
outgoings or expenditure (including deductions basedon or calculatedby
reference toall or partof losses,outgoings orexpenditures)incurredon or 4
after 1 January1994.fSubclause70F(2)J

6.77 Anotheramendmentto section11 IC removesthe existing
definitions of’Deduction’, ‘Assessable income’ and ‘Total income’
contained in subsection 111 G(2) and inserts new definitions of these terms
in new subsection 11 IC(4). The new definitions of ‘Deduction’ and‘Total
income’ are the same as the existing definitions; only the definition of
‘Assessable income’ haschanged. This amendment will ensure that
premiums (other than foreign premiums) which for deduction purposes are
deemed to be assessable income under sections 11 IA and 11 IAA (as
amended by these amendments), but which will no longer be deemed to be
assessable income when these sectionsare repealed, remain included in
assessable income for the purposes of section 111G. (Clause7012, new
subsection111C(4)/

6.78 Thisamendment will apply to premiumsreceivedon or after 1
January1994.fSubclause7012(3)]

Section 112- Deductionsnotallowedfor expenditureincurred in
gaining certainpremiumincome

6.79 Fromthe year of incomein which 1 July 1988occurred, foreign
superannuation premiumswill be excluded from those premiums which
aredeemed to beassessableincome(seediscussionin paragraphs 6.34 to
6.37). This will result in consequential amendments tosection 112.

6.80 Existing section112 provides,among other things,that
deductionsarenotallowablefor expensesincurred ingaining premiums
otherthan superannuation premiums. There is anargumentthat the term
superannuation premiums in section112 includesforeignsuperannuation
premiums(seethediscussioninparagraph6.10). By these amendments
thereferenceto superannuation premiums insection 112 will be amended
to apply onlyto superannuationpremiums to which section11 IA (as
amendedby these amendments) applies,that is, superannuationpremiums
other thanforeignsuperannuationpremiums.

6.81 Becauseof previousamendmentsto section112, these new 4
amendments relating to foreignsuperannuationpremiums will apply in
three stages.(Clauses706,, 70Hand92 to 94/
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6.82 The first amendmentrelatesto a formerprovisionof the Act
which operatedfrom the yearof income in whichI July 1988 occurredbut
was repealed with effect from1 January1990. Theprovisionwas
previouslycontainedin subsection112(2)and was insertedby section 17
of TaxationLaws Amendment(Superannuation)Act 1989. It providedthat
section 112 did not apply tosuperannuationpremiums. By these
amendments thereferenceto superannuation premiums in former
subsection112(2)as insertedby section17 will be amendedto apply only
to superannuation premiums to whichsection lilA (asamendedby these
amendments) applies, thatis, superannuationpremiums other than foreign
superannuationpremiums.(Clauses92 to 94/

6.83 Additional provisions have beenincludedin theBill to ensure
that there isno doubtabout the intended effectsof theamendmentto be
made to section17 of TaxationLaws Amendment(Superannuation)Act
/989. (Subclauses94(2)and(3)/

6.84 The second amendment applies in respectof expenditureincurred
on or after1 January1990. Superannuationpremiums insubparagraph
112(1)(a)(i) will beamendedto referonly tosuperannuation premiums to
which section lilA (as amendedby theseamendments)applies, thatis,
superannuationpremiumsother thanforeignsuperannuationpremiums.
(Clause70G. new subparagraph112(1)(a)(i)]

6.85 Thefinal amendmentrelatesto the replacementof existing~
sectionslilA and 111AA (as amendedby theseamendments)with new
sections11 lAG and ilIAD. Thisamendmentrepealsexisting section112
(asamendedabove) andinsertsa newsection 112. Newsection112 will
ensurethat the superannuation premiums referred to in the section are the
superannuation premiumsto which newsectionIlIAC applies. The
amendment will also ensure that the investment componentof life
insurancepremiums referred to in the section isthe investment component
of “relevant life assurancepremiums”to which new sectionIlIAD
applies. The effectofthis amendmentis to deny deductions for expenses
incurredin gainingpremiums, other thanpremiumsto which new sections
Ill AG andIlIAD apply. Thismeansthat deductions will not be
allowablefor expensesincurredin gaining foreign superannuation orlife
insurancepremiums.[Clause701-f, newsection112/

Section 113- Expensesofgeneral management

6.86 A consequential amendmentis alsonecessaryto section 113.
Becauseof the repealof existingsectionslilA and111 AA (as amended
by these amendments), which for deduction purposesdeemcertain
premiumsto beassessable income,a newdefinitionof’assessableincome’
will be inserted in section113. Thiswill ensurethat the percentageof
generalmanagement expenses allowed as a deduction to alife insurance
companyis notaffectedby thereplacementof existing sections11 IA and
111AA (as amendedby theseamendments)with new sectionsIlIAC and
IlIAD. The definition, which applies to expenditure incurredon or after

35



Taxation Laws Amendment Bill (No 4)1993

1 January1994,provides that the superannuation premiums to which
sectionIlIAC appliesand theinvestmentcomponentof ‘relevant life
assurancepremiums”to whichsection IlIAD applies,areto be included
in assessableincomefor the purposesof section 113. [Clause70K, new
subsection 1 13(5)/

Section7 I6CF - Apportionmentorcurrentyeardeduction between
classes

6.87 References insection11 6CFto existing sectionslIlA and 4
Ii IAA (as amendedby theseamendments)will be replacedwith
referencestonew sections11 lAG and IlIAD. These are consequential
amendmentsto maintain theoperationof sectionII 6GF. Theamendments
operate inrespectof premiumsreceivedon or after l January1994.
(Clause70/ri, newsection1I6CF/

RegisteredOrganisations- Prior to 1 January1994

Overview

6.88 The existingpmvisionwhich deems superannuation premiumsto
be assessable income whencalculatingdeductions allowed to registered
organisations (ie, section11 6HA) will continue to applypriorto 1 January
1994. However,newprovisions will be inserted in the Act to:

• expresslydeny deductionsfor a rangeof expenditures which were
never intendedto be deductible, for example benefits paid, increases
in claims reserveson accountofbenefits to be paid, reinsurance
premiums, etc; and (Clause 70S, new section IJ6HAJJ/

• deny deductions for expensesincurredingaining foreign
superannuation premiums.[Clause70Q,newsubsections1161.14(2)
and(3)/

Deductionsnot altowedfor benefits

6.89 A newprovisionwill be inserted into the Act to ensurethat a
registered organisation is not allowed deductions for benefits paid or
payable under a life insurance policy; or foranamount included in a
registeredorganisation’sreserves for the purposeof meeting anyfuture
liability, including a contingent liability, topay benefits under a life 4
insurance policy.(Clause705,newparagraphs JI6IIAD(1)(a) and (b)/

6.90 Benefits paid or payable under alife insurancepolicy include-

• anyamountpaidor payable in respectof a claim under the policy;

any amountpaid or payable asconsiderationfor, or in connection 4
with, or as a consequence of, the surrender,cancellation,forfeiture.
termination or disposalof the policy orof any rightsunderthe
poiicy;

36



Supplemenroiy
1

ExplanatoiyMemorandum

any amountpaid or payable in respectof a bonus under the policy;

any amountpaid or payable in respectofanannuity under the policy;
or

• any amountthat is a refundof premiumsthat are not included inthe
assessable incomeof the registered organisation; or anyamountthat
is in the natureof a refund of suchpremiums.

(Clause 705, new subsection II6HAD(2)/

6.91 Benefitspaid or payable under a life insurancepolicy do not
include:

• a supplementary benefit (known as ariderbenefit) attached to the
life insurancepolicy, which ispaid in respectof a non-life insurance
risk, where the premiums received for the rider benefitareassessable
to the organisation. Examplesof these excluded benefitsinclude
accident and disabilitybenefits, sicknessbenefits and trauma
benefits. Thesesupplementary benefitsarenotconsidered to be life
insurance policies for the purposesof Division 8A of the Act.
However, this provision, excluding these benefitsfrom being
includedasbenefitspayableunder a lifeinsurancepolicy, is included
in theBill to remove any doubt; and

• any interestpaidor payableby a registered organisation in
consequenceof the late paymentby the organisationof a claim or
benefitfor which it is liable under, or in relationto, a life insurance
policy.

[Clause705,newsubsectionsJI6HAD(3) and (4)]

6.92 The amendments alsoensurethat if there is adisputeoverthe
registeredorganisation’sliability under alife insurancepolicy, and the
matteris settledby the organisation paying anamountunder a settlement
agreementto the policyholder oranassociateof thepolicyholder(see the
meaningbelow), thenno deductionis allowed to the registered
organisationfor that payment.(Clause70S,paragraph1I6HAD(1)(’d)
and subsection 1 I6HAD(5)/

6.93 These provisions which deny deductions for benefits paidundera
life insurancepolicy and forsettlementpaymentsapply to assessments for
the yearof income in which1 July 1988occurred and toall lateryearsof
income.[Clause 70S, new subsection JI6HAJJ(’ó)J

Meaning of “associate”

6.94 The term“associate”in section 1 16HAD has the same meaning
as in subsection26AAB(l4) of the Act. The meaningof the term is
summarised below inparagraphs6.95 to 6.98.

37



Taxation Laws Amendment Bill (No 4) 1993

6.95 If the policyholder is a natural person(otherthan a trustee) the
following are associates:

• a relative; 4
• a partner;

• the spouse or a childof a partner;

• a trusteeof a trust estate where thepolicyholderor an associate
benefits or is capableof benefitingunderthetrusteitherdirectlyor
indirectly;

• a company where either:

- the companyis, or its directorsare, accustomed or under an
obligation (whetherformalor informal) to act in accordancewith
thedirections,instructions or wishesof the policyholderandior
an associate orassociates(including a company which is an
associateby virtueof this subparagraph), or

- thepolicyholderis and/orpersonswho are associatesofthe
policyholder(including a company which isanassociateby
virtue of the subparagraph above) are, in a position to cast, or
control the casting of~,morethan 50%ofthe maximum numberof
votes that might be cast at a general meeting.

6.96 If the policyholder is a company (otherthan a trustee)the
following are associates:

• a partner;

• the spouse or achild of a partner;

• a trusteeof atrustestate where thepolicyholderor an associate
benefits oris capableof benefitingunderthetrusteitherdirectlyor
indirectly;

• another person where either:

- thepolicyholdercompanyis, or its directors are, accustomed or
underanobligation(whether formal or informal) to act in 4
accordancewith thedirections,instructions or wishesof that
person orof that person and another person or other persons, or

- that personis, or that person and his orherassociatesare, in a
position to cast, orcontrol the casting of, morethan 50%of the
maximum numberof votesthat might becastat a general 4
meetingof the policyholder company;

• anothercompanywhereeither:
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- the other companyis, or its directorsare, accustomed or under an
obligation(whether formal or informal)to act in accordancewith
thedirections,instructions or wishesof thepolicyholder
companyand/oranassociate orassociatesof thepolicyholder
company, or

- the policyholder companyis, and/or the persons whoare
associatesof thepolicyholdercompany are, in a position tocast,
orcontrol the casting of, more than50% of the maximum number

ofvotesthat might be cast at ageneralmeetingof the other
company;

• a personwho is anassociateof the otherpersonreferred to in the
fourth subparagraph above.

6.97 If thepolicyholderis atrusteeof atrustestate thefollowing are
associates:

• any person who benefits or is capableof benefitingunder thetrust
estateeitherdirectlyor indirectly;

• any associateof a natural personwho isan associateby virtue of the
subparagraphabove;

• if a company is anassociateby virtue ofeitherofthetwo
subparagraphsabove, any associateofthe company.

6.98 If thepolicyholderis apartnershipthe following areassociates:

• a partner;

• any associateof a partner.

Meaningof “relative” and“child”

6.99 A“relative” in relation to a person means anyof the following:

• the parent, grandparent, brother,sister,uncle, aunt, nephew, niece,
lineal descendant oradoptedchild of that person or his orherspouse;
and

• the spouseof that person or any otherpersonspecifiedin the
subparagraphabove.

6.100 A“child” in relation to apersonincludes an adopted child, astep-
child or an ex-nuptial childof thatperson.

6.101 These definitions are contained in subsection 6(1)of the Act.
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Deductionsnotallowedfor reinsurance

6.102 The proposed amendments also providethat a deduction is not
allowed to a registered organisation fora premium paid or payableby the 4
organisation in respect of the reinsurance of the whole or any partof a life
insurancepolicy. This is because the premiums received by the registered
organisation in respect of life insurance policies are excluded from the
organisation’s assessable income, so it is appropriate that any reinsurance
premiums paid out by the organisation are notdeductible. (Clause705,
newparagraph JI6HAD(1)(c)] 4
6.103 The amendmentsalsoprovide that if:

• a registered organisation has entered into a reinsurance contract in
respect of the whole or partof a life assurance policy;and

• the premiums paid under the reinsurance contract were not
deductible because of paragraph 1 I6HAD(l )(c) - seeparagraph
6.102 above;

thentheassessable incomeof the organisation does notinclude:

• anyamountrecoveredby the registered organisation under the
reinsurance contract inrespectof the organisation’sliability under
thepolicy, or the partofthe policy,that wasreinsured; and

• any amountreceivedby theregistered organisationthat is arefund,
or in the natureof a refund,of the whole or partof thosepremiums.

[Clause71W, newsubsection1IÔGQI)J

6.104 Theseprovisionsrelatingto reinsuranceapply to assessments for
the yearof income in which1 July 1988occurred andall lateryearsof
income. [Clause705, new subsection116J14D(6)andClause701%’, new
subsection 1166E(2)]

Deductions not allowablefor erpensesincurredin gainingforeign
premiums

6.105 Subsection11 61-lA of the Act deemsall superannuation
premiums to be assessableincomefor the purposeof determining the
deductions allowed to registered organisations.As explained inparagraph 4
6.10, there isan argumentthat by deemingall superannuationpremiums
to be assessable income for determining deductions, foreign
superannuation premiums have also beenincluded. Thiscould mean that
foreign costsincurredinderiving thoseforeign superannuation premiums
are deductible even though the income from their investment may not
havebeentaxablein Australia. This was never the intentionof the
legislation.

6.106 Section1 161-IA will beamended toexcludecertain foreign
superannuation premiums. The superannuation premiums referred to in
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subsectionII 6HA(1) will now excludesuperannuationpremiums
received in respectofa superannuationpolicy issuedby a registered
organisation in the course of a business carried on at or through a
permanent establishment of the organisation in a foreign country, where
the incomethat thosepremiums generate would not be included in
assessable incomeofthe registered organisation. Thisamendmentwill
apply for the yearof income in which1 July1988 occurredup to the end
of the 1989-90yearof income. [Clause70Q,subsectionJIÔHA(2)j

6.107 Forassessments for the1990-91year of income up until
1 January1994,a further amendment willensurethat the superannuation
premiumstowhich subsection11 6FIA(1) appliesdo not include
superannuation premiums which, together with theincomethat those
premiumsgenerate,are exemptfrom tax undersection23AH; thatis,
superannuation premiums derivedby a resident registeredorganisation
from carrying on business at or through a permanent establishmentof that
organisationin a foreign(‘listed’) country. (Broadly, listed countries are
thosethat have comparable ratesof tax to Australia’s.). [Clause70Q,new
subsection IJ6HA(3)J

Registeredorganisations- From 1 January 1994 onwards

Overview

6.108 From1 January1994 onwards,the provision which deems
superannuation premiums to be assessable income when working out
deductions, ie section11 6HA, will no longer operate.Section1 16HAA,
which deems certain lifeinsurancepremiumsreceived on or after1 July
1994 to be assessableincomefor the purposeof determining deductions
allowableto registered organisations will never operate. (Thesesections
will be repealed from the datethe Bill receives RoyalAssent). [Clause
70RJ

6.109 Replacement provisions will be inserted into the Act,ie new
sections 11 6HABand 11 6HAC. These provisions list the specific
expenses or the categoriesof expensesincurred inobtaining
superannuation premiums and the investment componentofcertain life
insurance premiums which will be allowed as deductions [Clause 70Sf

Deductions allowed for expenditure incurred in obtaining
superannuation premiums.

6.110 New section 11 6HAB providesthat certainexpensesincurredby
a registered organisation in connectionwith obtainingsuperannuation
premiumsare allowable deductions to the organisation. The expenses to
which the sectionappliesare:

salaries, wages,bonuses,commissions, allowances andsimilar
benefits paid or payable to a salesperson or a life insurance agent for
the saleof superannuation policies.(Theexpenses coveredby this
provisionincludeamountsincurred in obtaining future salesof

41



TaxationLawsAmendmentBill (Na4) 1993

superannuation policies for the registeredorganisation.)Where any
of these expenses arepaidon the renewalof a policy (eg renewal
commissions), or on continuationof a policy, adeductionis also
allowable;

• expenditureincurred in recruiting and training people who are
engaged insellingsuperannuation policies;

• salaries, wages, allowances and similar benefits paid or payable to
employeesofthe registered orgahisation to the extentto which the 4
salaries, wages, allowances and similar benefits relate to the
provisionof administrative, technical or similarassistanceor support

to salespeopleor life insuranceagentsin their work;

• expenditure incurred in developing superannuation policies or
expenditureon research inconnectionwith superannuationpolicies;

• any other losses or outgoing incurredby the registered organisation
in preparing, selling orissuingsuperannuation policies (egproduct
advertising expenses). Losses or outgoing incurred in collecting
premiums are also deductible;

• expenses which are incurred in the genera!managementofthe
registeredorganisation’sbusiness to the extent that those expenses

areincurredin gaining or producingsuperannuationpremiums.

[Clause70S,newsubsectionsII6BAB(1)and(2)J

6.111 Any ofthe expenses listed above which are expensesof a capita!
nature(forexample, capitalresearchand development costs, or capital
payments in respectofrestrictive covenantsor restraintof trade
agreements)arenot allowabledeductions under thenewprovisionsof
section1 I6FIAB. IClause705, newsubsectionJI6JiAB(4)J

6.112 The amendments alsoprovidethat if:

• a deductions is allowed to a taxpayer in respectof a loss, outgoing or
expenditureundera specificprovisionof the Act(otherthan sections
51,116H,1I6HABorII6HAC); and

• that provisionappliesto registered organisations; 4
then in working out the deductionallowableto the registeredorganisation
underthat provision,referencesto assessable income include
superannuationpremiumsto which new section1 161-lAB applies.
[Clause70S,new subsectionIJ6IIAB(3)j

6.113 The effectof this provisionis to continue totreatsuperannuation 4
premiums as assessable income for the purpose of working out the
deductions allowableunderthespecificdeductionprovisionsof the Act.
This ensures, for example, that deductions such as, depreciation under
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scctions54 to 62AAV. repairs undersection53, rates undersection72,
superannuation contributionsfor employees undersectionS2AAC, capital
write-offs forthe costof certainbuildings under DivisionlOB, etc.
continueto he allowable toregisteredorganisalion. /Clause 70S, new
subsection 1 JOllA 8(3)1

6.114 Subsection1 I6HAB(3) doesnotapply if anothersubsectionof
1161-lAB applies. This meansthat wherean expenseis deductible under a
specific provisionof the Act (otherthan section 5!. 1161!, 1 lbllAB or
1 I6HAC) when readwith subsection!I6HAB(3), anda deductionis also
allowable under anothersubsectionof 11 6HAB. thenthat othersubsection
applies(andnew subsection1 161-1A13(3)does not).

6.115 Thereis also a provision in new section 1J6IIAB toensurethat if
a deductionis not allowable foran expenseunder the existing law,then no
deduction isallowableundernew section 11 6HAB. Thisamendmentis
designed toensurethat restrictionswhich operateundertheexisting
provisions ofthe Act, suchas the restrictionson deductionsfor
entertainmentexpensesandclub fees,continueto applyafter the
introductionof the new provisionsof section 1 I6HAB. [Clause 70S, new
subsection 1 J6HAB(5,.t/

6116 This is achievedby new subsection1 t6llAB(5) which operates
in the lbllowingway. First it is assumedthat -

• this Bill was not enacted:and

• a registeredorganisationsassessableincome includes
superannuation premiumsreceivedby theorganisation.

I hen,on the basisoftheseassumptions,if a deduction is not allowableto
the registered organisationunderthe Act inrespectof a loss outgoing or
expenditure.no deductionis allowable under newsection 1l6!1AB If
only partofadeduction isallowable,section1 161lAB allows a deduction
fdr thatpart onls. /Glause 705,new subsectionJ16HAB(’S)/

6 117 The amendmentsalso ensurethat a deduction whichis basedon,
or calculatedby referenceto. all or a portion ofa loss, outgoing or
expenditure (fhr example, depreciation. deductions for capitalexpenditurc
on buildings. etc,) is treated as a deduction in respect of a loss, outgoing
or expenditure for the purpose of section 1 I6IIAB [Clause 705,new
subsection II 6JIAB(Oi/

6.118 The new provisionswill also ensurethat references to
superannuation premiumsin new subsection1 I6HAB do not include
superannuation premiumswhich arc exemptfrom tax undersection
23AH: that is. superannuationpremiums derivedby a resident
organisationfrom carryingon businessat or through apermanent
establishmentof that organisationin a Ibreign (‘listed)country. (Broadly.
listed countriesarethosethat havecomparableratesoltax to Australia’s.)
Essentially, this new provision(subsection11 61-lAI3(7)) ensures thatthe
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expenses coveredby new section11 6HAB are limited to expenses
incurred inobtainingsuperannuation premiumswhich,apartfrom the
genera!life insurancepremiumexempting provision (section1 l6G),
would constituteassessable incomeof the registered organisation in
Australia. [Clause705, new subsectionJJ6I-L4B(7)J

6.119 Thesenew provisions in relationto superannuation premiums

apply toexpensesincurred, or to deductions inrespectof a loss,outgoing
or expenditureincurred,on or after 1 January1994. [Clause705, new
subsectionI I6HAJJ(’S)J

Deductionsallowed/orexpenditureincurredin obtaining the
investment component0/certain 11/cinsurancepremiums

6.120 Newsection1 16HAC replacessection 11 61-IAA from the
intended dateof commencementof that section,that is from 1 July 1994
onwards. The sectionallowsdeductions for expenditureincurredin
connectionwith obtainingthe investment componentof “relevant life
assurancepremiums”. “Relevantlife assurancepremiums”arepremiums
received in respectof life insurancepolicies other than:

• superannuationpremiums(thesepremiumsarecoveredby new
section 1l6}IAB);

• premiumsreceived inrespectof eligible policies. (Income derived
from assetsheld in relationtoeligible policies isnot included inthe
assessableincomeof registeredorganisations.);

• specifiedroll-overamounts. (These premiums are definedby
subsection II6E( 1) to meanamountspaid to theorganisation on or
after 1 July 1988 that constitute aroll-overof untaxed elementsof
eligible termination payments. Theseamountsare includedin the
assessable incomeof a registered organisation andthereforearenot
addressedby section 11 6HAC.);

• premiums exemptfrom tax undersection 23AH; that is, life
insurancepremiums derivedby a resident organisation from carrying
on business at orthrougha permanent establishmentofthat
organisation in a Ibreign(‘listed’) eoun’ry. (Broadly,listed countries
are thosethat have comparable ratesof tax to Australia’s.).

Where the premiums received inrespectofa life insurance policyqualif~’
as “relevant life assurance premiums”, the life insurancepolicy is a
“relevant life assurancepolicy”. [Clause705,new subsection
1 161/AC(1)J

6.121 In newsection 11 6HAC “investmentcomponent” and“risk 4
component” are thetermsused to describe the componentsof a premium
received under alife insurancepolicy (seethe definitions in subsection
ii 6E(1)). Therisk componentof a premiumis calculated usingthebasis
to be specified inthe regulations and represents the costof risk under the
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policy. The investment component is defined as the premium remaining
after deducting the risk component.

6.122 Newsection1 I6HAC providesthat certain expenses incurredby
a registered organisation in connectionwithobtaining theinvestment
componentof “relevant life assurance premiums”areallowable
deductions to the organisation. The expensesto which the section applies
are:

• salaries,wages, bonuses, commissions, allowances and similar
benefits paidor payableto a salesperson or a life insurance agent for
the saleof relevantlife insurancepolicies. (The expenses coveredby
this provisioninclude amounts incurred inobtainingfuture salesof
life insurance policiesfor the registered organisation.) Where anyof
theseexpensesarepaid on the renewalofa policy (egrenewal
commissions),or on continuationof a policy,adeduction is also

allowable;

• expenditureincurredin recruiting andtraining people whoare
engaged insellingrelevant life insurance policies;

• salaries,wages, allowances and similar benefits paid orpayableto
employeesof the registered organisation to the extent to which the
salaries,wages, allowances and similar benefits relate to the
provisionof administrative,technicalor similarassistanceor support
to salespeople orlife insuranceagents in theirwork;

• expenditureincurredin developing relevantlife insurance policies or
expenditureon research in connectionwithrelevant lifeinsurance
policies;

• any otherlossesor outgoing incurredby the registered organisation
in preparing, selling orissuingrelevant life insurance policies (eg
productadvertising expenses). Losses or outgoing incurredin
collecting premiums arealso deductible;

• registeredorganisation’sbusiness to the extentthat those expenses
are incurred ingaining or producing “relevantlife assurance
premiums”.

[Clause705,newsubsectionsIJ6HAC(2) and(3)J

6.123 Any of theexpenseslisted above which are expensesof acapital
nature(for example, capitalresearchand development costs, or capital
payments in respectof restrictivecovenantsor restraintof trade
agreements)are notallowabledeductions under thenewprovisionsof
section1 I6HAC. [Clause705,newsubsectionJJ6JJAC(5)j

45



Taxation LawsAmendmentBill (Na 4.1 1993

6.124 The amendmentsalso provide thatifi

• a deductionsis allowed to a taxpayer in respectof a loss, outgoing or
expenditure under aspecificprovisionof the Act (otherthansections
51, 1161-1, 1161-lAB orll6HAC); and

• that provision applies to registered organisations;

then in working out the deduction allowable tothe registered organisation
underthat provision, referencesto assessable income includethe I
investmentcomponentof “relevant life assurance premiums” to which
new section11 6HAC applies. fClause705, new subsection JI6HAC(4)J

6.125 The cffcctof this provision is to continue totreatthe investment
componentof “relevantlife assurancepremiums”as assessable income for
the purposeof working outthe deduction allowable underthe spec~flc
deduction provisionsof theAct, Thisensures,forexample,that
deductions such as,depreciationundersections54 to 62AAV, repairs
under section53, rates under section72,superannuation contributions for
employeesundersection 82AAC, capital write-offs for the costof certain
buildings under DivisionlOB, etc,continue tobe allowable to registered
organisations.(Clause 705, new subsection II6HAC(4)J

6.126 SubsectionI 16F1AC(4)does notapply if another subsectionof
11 6HAC applies. Thismeans thatwherean expense is deductible under a
specific provisionof the Act (other than section51, ii 61-1, 1 161-lAB or
11 6HAC) when read with subsection11 6HAC(4), and a deductionis also
allowable under anothersubsectionof 1 I6HAC, then that other subsection
applies(andnew subsection11 6HAC(4)doesnot).

6.127 There is ~lsoaprovision in new sectionlI6flACto ensurethat if
a deduction is notallowablefor an expenseunderthe existing law,then no
deduction is allowableundernewsection 11 6HAC. Thisamendment is
designedto ensurethat restrictions which operate underthe existing
provisionsof the Act, such as therestrictionson deductions for
entertainmentexpenses andclub fees,continue to applyafter the
introductionof thenew provisionsof sectionIl 6T-IAC. [Clause 705, new
subsection 11 6HACj(6)J

6.128 Thisis achievedby new subsection11 61-IAC(6) which operates
in the followingway. First it is assumedthat -

• this Bill was notenacted;and

• a registeredorganisation’sassessable income includes theinvestment
component of“relevant life assurancepremiums”receivedby the
organisation. 4

Then, on the basisofthese assumptions,if a deduction is notallowableto
the registered organisation under the Act in respectof a lossoutgoing or

expenditure,no deduction is allowable under new section11 6HAC. If
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only partof a deduction is allowable,sectionIl 6HAC allows adeduction
for that partonly. (Clause 705, new subsection II6HAC(’ó.)/

6.129 Existingsection1I6HAA was not to apply unlessa registered
organisationobtained acertificateby an authorisedactuaryin relation to
the operationof the section(subsection11 61IAA(3)). The certificate was
required toensurethat a soundand consistentbasiswas used for
calculating the investment component ofpremiumsfor which deductions
wereallowableby section 1 I6HAA. This requirementis to remain for
newsection11611AC. A definition of ‘authorisedactuary’ is contained in
newsubsection11 6LIAC(1). [Clause 705, new subsections I16HAC(1)
and (7fl

6.130 The amendmentsalsoensurethatadeductionwhich is based on,
or calculatedby referenceto, all or u portionof a Loss, outgoing or
expenditure(for example,depreciation,deductions forcapitalexpenditure
on buildings,ete,) is treatedas a deduction in respectof a loss, outgoing
or expenditure for the purpose ofsection11 6HAC. [Clause705, new
subsection I16HAC(8)J

6.131 Thcsenew provisions in relation to1’relevantlife assurance
premiums”apply to expenses,or to deductionsin respectof a loss,
outgoingor expenditure,incurredon or afterI July 1994. (Clause 705,
new subsectionII6HAC(9)J.

Consequential amendments to DivisionSA

6.132 The repealof sections1I6HA and l161-IAA and the insertionof
the replacement sections,sections1 16I1AB and I I6HAC, will result in
consequential amendments tosection 1 16H. This is because existing
sections1 161-lA and 1 I6HAA deem superannuation and certainlife
insurancepremiumsto be assessableincomefor thepurposesof
determining the deductions allowable to a registered organisation; whereas
new sectionsI 161-lAB and I 16IIAC will provide forspecific expenses and
categoriesof expensesto be deductible.

6.133 Section 11611provides thatthe deductionsallowable toa
registered organisationare limited to thosementionedin section11 6H.
Oncesections116HA and 11 6HAA are repealed the existing provisionsof
section1 1 6H will not extend to deductions allowable under newsections
II6HAB and II6HAC (because theyare notgenerally incurredin deriving
assessableincome). Thereforea new paragraph,which specifically
mentionsthe new sections,will be inserted insection11611 to allow
deductions forexpenses incurredby a registered organisation inobtaining
superannuationpremiumsandthe investment componentof “relevant life
assurance premiums”.IClause 70P, newparagraph116H(’I)(aa)J

6.134 As premiumsare no longerdeemedto heassessableincome for
the purposesof determiningdeductions,a further amendmentis necessary
to ensurethat the proportionof deductionsallowabletoa registered
organisationunderexistingparagraph1 16H(b)generally remains
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unaltered.(By theseamendments,existingparagraphII 61-1(b)will
become newparagraphII 611(l)(b)). ParagraphI 161-1(b)appliesto
deductions which do not relate exclusively to the assessable incomeof a
organisation andwhich,apartfrom section 11611,would beallowableto a
registered organisation.Deductionsallowableundersection78 for gifts
andundersection73 for subscriptionsareexamplesof deductions which
fall within this provision. Theamendmentwill insert adefinitionof
“assessableincome” in subsection11614(2)which will apply for the
purposeof determining deductionsallowableunder newparagraph
11 61-1(1 )(b). This new definitionofassessable incomewill include
superannuationpremiumsto which section1 161-lAB appliesand the
investmentcomponentof “relevantlife assurancepremiums” to which
section1 l61-JAC applies.[ClauselOP, newsubsection116H(2)/

6.135 Theinsertionof newparagraphll6H(l)(aa) appliesto
deductions forlosses,outgoings or expenditureincurred;

• in respectof deductions allowable undersectionII 6HAB - on or
after 1 January1994;or

• in respectof deductions allowableunder section1 I6HAC - on or
after 1 July 1994.

The newdefinitionof “assessableincome” appliesin respectof
superannuation premiums receivedon or after 1 January1994 andtothe
investmentcomponentof “relevantlife assurance premiums” receivedon
or after 1 July 1994. [Cause70PJ

No penalties

6.136 TheBill proposes to allow a periodof 6 monthsduring whichlife
insurance companies and registered organisations can lodge anamended
returnexcludingclalms fordeductions which areno longerallowable
becauseof these amendments,withoutincurring anypenalties. [Clause
70TJ

6.137 Therelevantprovisionapplieswhere;

• a life insurance company orregisteredorganisation lodged areturn
of incomeon or beforethedateof commencementof these
amendments;and I

• thereturnincluded aclaim for a deductionunderDivision 8 or 8A of
the Act; and

• when the return wasmadeit wasreasonablyarguable that the
deductionwas allowable under DivisionS or 8A; and

thatdeductionis no longerallowablebecauseof these amendments;
and
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within 6 months (ora further period allowedby the Commissioner)
after thisBill receivesRoyal Assent, thetaxpayerlodgesanamended
returnthat does notincludea claim for the deduction.

wherethese conditionsare satisfied,no penalty ispayableby the life
insurance company or registered organisation becauseofthe original
claim for the deduction,However, interest isstill payableon any
underpaymentof tax resultingfrom theseamendments.fSubclause
70T(1)J

Determining whetherit wasreasonablyarguablethat a deduction was
allowable

6.138 In determiningwhetherit was reasonablyarguablethat the
deduction was allowable underDivision 8 or 8A prior tothese
amendments,section222Cof the Act will be treatedasapplying to this
provision. fSzthclause 70T(2)/

6.139 Section222C was enactedby theTaxationLawsAmendment
(Se!fAssessmenl)Act 1992 (Act No 101 of 1992). It definesthe
circumstances inwhich a particular applicationof a tax law will be
regarded as being reasonably arguable.

6.140 The basictestprovided bysection222C for determiningwhether
the application of the law isreasonablyarguableis whether, having regard
to therelevantauthoritiesand the matter in question, itwould be
concluded that whatis arguedfor is about as likelyas not correct
(subsection222C(l)).

6.141 Provision is made insubsections222C(2)and 222C(3) for the
casewhere the applicationof a law assumedthat the Commissionerwould
exercise a discretion in a particularway. The Commissioner exercises a
discretionif theCommissioner;

• forms,or reftises orfails to form, an opinion;

• attains, orrefUsesor fails to attain,a stateof mind;

• makes,or refusesor fails tomake,a determination;or

• exercises,or refusesor fails to exercise,a power.

(subsection222C(5))

6.142 In sucha case,thetaxpayerhas a reasonably arguable position if
the exercise by the Commissionerofthe discretion in the particular way
would be reasonablyarguablein accordance with law (subsection
222C(2)). Forthis purpose, theexercise,or assumed exercise,of a
discretionby the Commissioner isreasonablyarguable in accordancewith
the law, if havingregardto therelevant“authorities” and the particular
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matter, it would be concluded thata court would be“about as likely as
not” to holdthatthe exercise isor would be inaccordancewith law.

6.143 ‘Authority” is defined insubsection222C(4) toinclude: I
• an incometax law;

• materialfor the purposesof subsectionI5AB(I)of the Acts

Interpretation Act/901;

• a decisionof a court (whether or not Australian), theAdministrative I
Appeals Tribunal or aBoardof Review; or

• a public ruling within the meaningof Pt IVAAA of the Taxation
Administration Act1953.

6.144 Thisdefinition isan inclusive one. The explanatory
memorandum to theTaxationLawsAmendment(‘SeifAssessment) Bill
1992statesthat authorities relating to other areasof the law (forexample,
contractlaw) mayprovidesupportfor a particular treatmentof an item.
The explanatory memorandum alsostatcsthat taxationrulings issuedby
the Commissioner before the new arrangements for themaking of public
rulingsmay be considered.

6.145 A taxpayermay have a reasonably arguable position for thetax
treatmentof an item despitethe absenceof authorities otherthan the law
itself what is requiredin such casesis that the taxpayer has a well-
reasoned constructionof the applicablestatutoryprovision which it could
be concluded was aboutas likely as not the correctinterpretation.

6.146 An opinion expressedby anaccountant. lawyer or otheradviser
is not an authority.However,thc authoritiesusedtosupportor reach the
view expressedby the adviser, including a well-reasoned constructionof
the relcvantstatutoryprovisions,maysupportthe position takenby a
taxpayer.

6.147 Therelevanceof any authorityis amatterto be weighedagainst
other authorities, including the applicablestatutoryprovisions,and the
factsof the case. An authority that hassomefactsin commonwith thetax
treatment atissueis notparticularly relevantif the authority is materially
distinguishableon its facts,or is otherwise inapplicabletothe tax 4
treatment atissue. An authority that merelystatesa conclusionis
ordinarily lesspersuasivethanone that reachesits conclusionby cogently
relating the applicablelaw to the pertinentfacts. It will be relevant
however, to considerthe sourceof an authority. For example, aHigh
Court decisionon all fours with thetax treatmentin question will be
accordedmore weightthana Federal Court decision, which in turnwould I
beaccordedmore weight than a decisionof theAAT.
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