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Division 9A - Offshore Banking Units

General Outline and Financial Impact

Theamendmentswill clarify certainaspectsbearingon the
scopeof theOBU measuresandmakeit consistentwith
businesspractice.

Theyalsotightencertainaspectsof theanti-avoidance
provisionsandcorrectsomeminor technicaldeficiencies;

Thescopeof theactivitieshasbeenwidenedto include
transactionswhich areof thesametypeasthoseoriginally
includedin theBill;

Theinterestwithholdingtaxexemptionfor OBUs hasbeen
extendedto allow thefundsto all offshoreborrowingsfor
usein offshorebankingactivities. (Thepreviousexemption
waslimited to offshoreborrowingsfor thepurposeofon-
lending);and

Wholly ownedbanksubsidiariesareto be allowedto be
registeredasOBUs.

Revenueimpact: None
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Explanation of the proposed changes 4

Theamendmentsandnewclauseswill makethefollowing
changesto theBill. Thereferenceto “Amendment
numbers’tat theendofeachtopic discussioncorrespondto
thenumbersin bracketsin themarginoftheamending
legislation andareusedto assistcross-referencing.

Objectandsimplified outline

To assistreadersin using the legislation,aproposednew
subdivisionAA is to be inserted,which setsout in simple
termstheobjectof theDivision, themain conceptsofthe
concessionaltaxregimeandhowtheprovisionsfit together
(AmendmentI].

Borrowingandlendingactivities

Proposedsection121B setsoutwhatactivities,including
borrowingandlending,canconstituteOB activities,the
incomefrom which is taxableat theconcessionalrate.

Thenormalmeaningto theterms“borrow” and“lend” are
to beexpandedto include theissueandpurchaseof
securitiesbecauseit hasbecomecommonplacefor
commercialfinanceto be obtainedorprovidedin thisway.
Thirty, sixty andninety daybankbills issuedat adiscount
areexamplesof this typeoffundraising (Amendments2
and4].

Eligible contractactivity

Thedefinition of theterm“eligible contract”in proposed
section121Ais to be expandedto includeanoptions
contract,acap,a collar, floor or similarcontract.
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A technicalcorrectionto proposedsubsection121B(1)and
the insertionofproposednewsubsection121B(4A)arealso
necessaryto ensurethat transactionsthatonly requirean
exchangeof contractsandthat arenotactuallytraded(such
asacurrencyor interestrateswap)arespecificallyincluded
in therangeof OB tradingactivitiesthatcanqualify for
concessionaltax treatment(Amendments3, 9 and14].

Non-OB money

Themeaningoftheterm“non-OBmoney”in proposed
section121Ais to be changed.Oneof thethreadsrunning
throughtheoffshorebankinglegislationis that “non-OB
money”cannotgenerateconcessionallytaxedincome.
Broadly,“non-OBmoney”comprisesdomesticfundingand
funding(including income)generatedin dealingsoutside
thescopeofconcessionallytaxedactivities (eg profits from
Australiandollartransactionswith residentswherethe
transactionsarenotconnectedwith overseasbranchesof
thoseresidents).

Thedefinition proceedsby wayof includingall moneyof
theOBU andthenmaking specificexclusions.Thetermis
usedin determiningtheamountof “assessableOB income”
(proposedsection121EC)andin thetest in proposed
section121FFdesignedto ensurethattheconcessionaltax
rateis availableonly wherethetransactionsasa wholeare
predominatelyofan offshorebankingkind.

Twochangesaremade. First, a consequentialchangeis
madeto reflect thechangefrom “OBU ownermoney” to
“OBU resident-ownermoney”. This is explainedin the
sectionheaded“OBU resident-ownermoney”.

Secondly,theprovisionof fundsby non-residentowners
doesnotpresentthesamepotentialproblemsoftax rate
arbitrageanddomesticsourcingasmoneyprovidedby
residentowners,especiallywherethefundsareinjectedby
wayof paidup capital. Sincethesubscriptionfor shares
doesnot fall within any of thecategoriesof OB activity, a
specificprovisionis neededin thedefinition of“non-OB
money”to ensurethattheuseofsuchpaidupcapital
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providedby a non-residentfromoffshoresourcescan
generateconcessionallytaxedincome [Amendment5]. 4

OBU resident-ownermoney

This termwaspreviouslycalled“OBU ownermoney”and
wasexpresslyexcludedfrom thecategoryof“non-OB
money”. This meantthat “OBU ownermoney”couldhave
beenusedto produceconcessionallytaxedincomeif usedin
offshorebankingactivities.

In broadterms,theBill currentlyprovidesin proposed
sectionl2lEl that where“OBU ownermoney”is made
availableto anOBU, 90%of themoneyprovidedis to be
regardedasaloan. Notional interestis thenincludedin the
assessableincomeof theownerto offsetthe likelihood that
theownerwould haveobtainedtaxdeductionsfor interest
expenseon mostof themoneyprovidedto theOBU.

In termsof proposedsection121EAasintroduced,“OBU
ownermoney”meansmoneymadeavailablefor usein OB
activitiesof theOBU by theownerof theOBU, whetherby
wayof a loan,gift, sharesubscriptionorotherwise,where
the moneywasborrowedby theownerandany interest
payableby theownerof themoneyis an allowable
deductionfrom theassessableincomeof theowner.

Thedefinition of “OBU ownermoney”presentstwo
problems.First, it requiresamatchingof thesourceand
applicationofparticularfunds. Thiswould present
difficulties sincemoneyis fungible. Accordingly,it would
be hardto applytheanti-avoidanceprovisionin proposed
section121 El (referredto above).

Therevisedprovisionwill not requirefundsto betracedbut 4
will assume90%of any fundsprovidedhavecomefrom
borrowingsfor which tax deductionsfor interestexpense
areavailable. Sincethis will be thecaseonly wherethe
providerof fundsto theOBU is aresidentthedefinition has
beenlimited accordingly.
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Secondly,if residentownerscouldfundOBUs by providing
loansorgifts therewouldbea risk that domesticfunds
couldbeused.Thiswould be inconsistentwith the
intention to limit theconcessionto “pure” offshorebanking
fundedfrom overseassources.

Accordingly,it is proposedto changethedefinitionof
“OBU ownermoney” to “OBU resident-ownermoney”in
proposedsection12lEA andto confineit to share
subscriptions.Sinceredeemablepreferenceshareshave
manyof thecharacteristicsof loanstheyhavebeen
excluded.Sharepremiumshavealsobeenexcludedin
orderto limit taxavoidanceopportunities.

Any moneysotherthanacceptablesharesubscriptionsmade
availableby aresidentparentcompanywill now constitute
“non-OB money”,the incomefrom which is taxableat the
normalrateof 39%. Any such“tainted” incomewill alsobe
takeninto accountin applyingthe 10%“purity” test in
proposedsection121FF (Amendments6,23 and30].

Relatedperson

Borrowingandcertainotherconcessionalactivity by an
OBU is restrictedto non-Australiancurrencyif the
transactionis with arelatedparty. This is to protectleakage
from existingdomesticbankingbusiness,limit accessto
domesticfundingandtopreventOBUs gettingaroundthe
generalprohibition againstdealingwith residents.

TheBill presentlyeffectivelydefinesarelatedpersonin
sectionl2lA asan ownerorbranchoftheOBU. As it
would be possiblefor anOBU to dealwith another
subsidiaryof theownerandthusavoid therestriction
prohibitingdealingin Australiancurrency theterm
“associate”is beingsubstituted(which hasamuchwider
application)for theterm“owner” [Amendment7].
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Meaningoftheterm“security”

Themeaningof asecurityasdefinedin proposedsection 4
121A is to beexpandedto makeit clearthatthe term
includesa bill ofexchangeora promissorynote. Trading
with an offshorepersonin securitiesissuedby non-residents
is an OB activity in termsof proposedsubsectionl2lB(4)
(theincomefrom which is taxedconcessionally),provided 4
thesecuritiesaredenominatedotherthanin Australian
currency [Amendment8].

Guarantee-typeactivity

TheBill, asintroduced,providedfor theconcessionaltax
regimeto apply to fee incomeofOBUs for guarantee-type
activities suchasunderwritingarisk for an offshoreperson.
To minimiseany possiblerevenueleakage,proposed
subsection121B(3)is to be amendedsothat theconcession
will only apply to underwritingarisk with anoffshore
personwherethepropertyis outsideAustraliaor theevent
beingunderwrittencanonly happenoutsideAustralia
[Amendment10].

SydneyFuturesExchange

Proposedsubsectionl2lB(4) extendstheconcessionaltax
regimeto varioustradingactivitiesby an OBU on its own
behalf This amendmentwill allowan OBU to tradein
futureswith theSydneyFuturesExchangeon its own behalf
aswell ason behalfofan offshoreperson,thusexpanding
therangeof03 activitiesthat will qualify for concessional
tax treatment. However,any moneypayableunderthe
contractmaynot be in Australiancurrency
(Amendment11].

4
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Tradingin currency

A technicalamendmentis to bemadeto clarify the
operationofproposedparagraph121B(4)(e)- theprovision
thatdealswith currencytrading. Theamendmentwill
ensurethattradingin optionsorrights in respectof
currencyaswell asactualspotorforwardcurrencytrading
canqualify forconcessionaitax treatment
(Amendment12].

Tradingin bullion

Proposedparagraph121B(4)(t) is to beamendedto allow
tradingwith anoffshorepersonin silverandplatinum
bullion aswell asgold bullion. Theamendmentwill also
expandthescopeof theprovisionby including tradingin
optionsorrightsin respectof suchbullion. It alsoimposes
ageneralrestrictionthatany moneypayableorreceivableis
not to be Australiancurrency.This recognizesthestatusof
preciousmetalsasquasicurrencyandbringsthe treatment
ofsuchtransactionsinto line with theprohibition on
Australiandollar transactionsapplyingto foreignexchange
dealings(Amendment13].

Investmentactivity (FundsManagement)

Proposedsubsectionl2lB(5) is to be amendedto makeit
clearthat an OBU is actingin thecapacityof abroker,
agentortrusteein makingormanagingan investmentfor
thebenefitof an offshorepersonandnoton its own behalf
(Amendments15 and16].

Advisoryactivity

Thescopeof proposedsubsectionIZ1B(6) is to beextended
sothat it appliesto financialadvicegenerallyandis not
limited by referenceto certaintypesof transactions.The
adviceis not to berestrictedaslong asit doesnot involve
anypropertyortransactionsin Australia. It may,for
example,taketheform ofadviceon financialstructures,
corporatestrategicplanning,defendingtakeoversetc.as
well asrelevantinvestments.
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Theamendmentto proposedsubsection12 13(6)will also
makeit clearthatadvicemayinvolve an investmentin 4
Australiaaslong asit is incidental (suchasprofit
comparisons)to advisingon an investmentoutsideAustralia
[Amendment17].

Hedgingactivities

To avoidconfusionasto what constitutestradingactivities
in termsof proposedsubsection1213(4)andwhat
constituteshedgingactivitiesin termsofproposed
subsection1213(7)amendmentsto proposedsubsection
1213(7)will havetheeffectof limiting hedgingto interest
rateandcurrencyexposuresin respectof borrowingand
lendingactivities [Amendments18 and19].

Proposednewsubsection1213(8)will ensurethatthe
previousamendmentswill not limit thescopeofanyother
03 activity asany otheractivitieswill constitutetrading
activity in termsofproposedsubsection1213(4). For
example,a hedgeofaforeigncurrencytradingbook will be
regardedasjust anothertrade. In facttherewill be greater
flexibility in hedgingaloanbecauseacurrencyexposure
transactioncanbeatradeif theOBU wantsto dealwith a
residentin non-Australiancurrencyorahedgeif it wantsto
dealin Australiancurrencywith an unrelatedoffshore
person (Amendment20].

Theamendmentsalsoreflect thecommercialrealitythat
foreignexchangetradesandhedgesarenotseparatedin the
tradingbooksand,in asense,accordswith the intrinsic
natureof ahedgingof atradingbook. In substance,
therefore,thechangesproduceamanageablesituationfor
OBUs sincelimiting thehedgingactivity to loansresultsin
thesamerestrictionsapplyingto hedgesasapplyto the 4
underlyingtransactionbeinghedged.Theamendmentsalso
meanconsistencyis achievedin relation to foreign
exchangetradingand thehedgingofthetradingbooks.
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Meaningof “offshoreperson”

Sinceit is theenterpriseasawholeratherthanaparticular
branchthatis gazettedasan OBU, financialinstitutions
needto know whentheydealwith eachotherwhetherthey
aredealingin thecapacityof OBUs. This is especially
importantin theclassificationoffundingobtainedthrough
suchtransactionsbecause“taintedfunds”cannotproduce
concessionallytaxedincome.

Amendmentsto proposedsubsection121Cwill ensurethat
anOBU that dealswith anotherOBU knowswhetheror not
the loanmoneyis ableto generateincomewhich will be
subjectto theconcessionaltax rate. Wherean OBU lends
OR moneyto anotherOBU it will be requiredto give a
statementto thesecondOBU to theeffect thatthemoneyis
not “non-OBmoney”. (Non-ORmoneyis discussedabove.)
This will alsoenabletheOBU to correctlyidentify whether
theparticularactivity is an03 activity andrecorddetailsof
thetransactionin thecorrectbooksofaccount
(Amendments21 and22].

Assessable03 income

Themeaningof the term“assessable03 income”in
proposedsubsection121EC(2)is to bechangedto ensure
theuseof“non-OBmoney”cannotgive riseto
concessionallytaxedincome. Thischangecorrectsa
technicaldeficiencyin thedefinition in theBill as
introduced,which would haveotherwisepermittedanOBU
to obtainconcessionaltax treatmentfor someassessable
incomederivedfrom theuseof “non-OBmoney”in 03
activities. It shouldbe notedin this regaulthatproposed
section12IEFresultsin the lossof all concessionaltax
treatmentwheremorethan 10%of theassessableincome
from offshorebankingactivitiescomesfrom theuseof
“non-OR money”. Thechangeto thedefinition of
“assessableOR income”will meanthatwhereeven$1 of
assessableincomeis derivedfrom theuseof “non-OR
money”that $1 will be taxedat thenormalrateof 39%,and
the wholeof theassessableincomewill be taxedat 39%if
the 10%“purity test” thresholdin proposedsection121EFis
exceeded(Amendment24].
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“AdjustedassessableOB income” and“Adjusted total
assessableincome” 4

Both of thesetermsareusedin determiningtheamountof
general08 deductions,which togetherwith exclusive08
deductionsandapportionable08 deductionsreducethe
assessable08 income. Amendmentsto proposed
subsections121E(3)and(4) maketechnicalcorrectionsto
ensurethatonly interestexclusivelyincurredin deriving
relevantincomeis takeninto account.

The amendmentsalsomakeit clearthattheterm“interest”
includesadiscountin thenatureofinterest. This will result
in a fairerallocationof expensesgiventhata significant
amountof commercialborrowingandlending is done
throughtheissueandpurchaseof discountedbills of
exchange[Amendments25 and26].

Definitions relatingto allowabledeductionsofanOBU

A minordraftingerroris correctedby substitutingthe word
“section” for theword “Division” in proposedsubsection
121ED(1)- a provisionwhich setsout thepurposeof
section12 lED [Amendment27].

Remainingamountsnotexemptincome

TheBill providesfor thetaxationof theprofitsof theOBU
from qualifying transactionsat aneffectiverateoftax of
10%. Ratherthanprovidingaspecialtaxratefor this
purpose,theassessableincomeandallowabledeductions
areadjusteddownwardsto 10/39thsto achievethesame
result.

Concernhasbeenexpressedthat the29/39fractionnot 4
includedin theassessableincomecouldbeconsideredto be
exemptincomeandany prior yearlosseswould, therefore,
haveto bereducedby theremaining29/39amountbefore
beingoffsetagainstassessableincome.
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To makeit clearthat theremainingamountsarenotexempt
incomein theconventionalsenseandshould notreduce
prior yearlossdeductions,theBill is to be amendedby
insertingproposedsubsection121EE(2A)
(Amendment28].

Lossof specialtreatmentwhereexcessiveuseofnon-OR
money

ProposedsectionI2IEF is beingchangedasaconsequence
of theamendmentto paragraph12IEC(2)(b),thedefinition
of “assessable03 income”. (Seetheabovediscussionof
this topic in relationto Amendment24).

Theamendmentwill resultin theaddingbackofthe
“taintedincome”for thepurposesof the 10%“purity test”
sothat thetestwill nowbebasedon all theincomein the
OBU’s separateaccounts,notjust theincomeotherwise
entitledto thetaxconcession(Amendment29].

Deductionfor deemedinterest

Wheresharecapitalis madeavailableto an OBU by its
parent,90% of thefundsareregardedasa loan andnotional
interestis includedin theassessableincomeof theparent
andtaxedat 39%(seenoteson OBU resident-owner
money). This is primarily atax avoidanceprovisionaimed
at preventingaparentfrom obtainingan interestdeduction
at the39%tax rate,injectingfundsinto theOBU by wayof
equity thusallowing theOBU to derive incometaxableat
10%.

Proposedsubsection12131(3)will permit theOBU to claim
an incometaxdeductionfor thedeemedinterest. Because
an OBU will be taxedataneffectivetaxrateof 10%,the
deductionwill alsohavea taxeffectof 10%
[Amendment31].
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ExemptionofincomeofOBU offshoreinvestmenttrusts

Incomefrom feesfrom fundsmanagementis includedin the
rangeof OR activitiesthat will qualify for concessionaltax
treatmentas longastheinvestorsarenon-residentsandthe
investmentsarenot in Australiancurrency(proposed
subsection121B(5)).

Proposedsection12lB will ensurethat theincomeand
capitalgainsderivedthroughtheinvestmentactivitiesof the
OBU on behalfof non-residentsareexemptfrom Australian
incometax. The effectwill bethat only thefeeincome
generatedby themanagementactivitiesoftheOBU will be
subjectto Australiantax [Amendment32].

Becauseof theoperationof subclauseI 8(5A), the
exemptionwill applyfrom 1 July 1992,theproposedstart
datefor thenewOBU regime [Amendment40].

Extensionof theInterestWithholdingTax (IWT) exemption

Thelaw presentlyprovidesan exemptionfrom withholding
taxfor anOBU wherethefundsareon-lentto anon-
resident.A seriesof amendmentsto section128AEof the
AssessmentAct will havetheeffectofextendingthe
exemptionto offshoreborrowingsusedto fundtheextended
OR activities. Thismeans,for example,that if anOBU
borrowedfundsfrom a non-residentandusedthosefunds
fortradingin accordancewith therequirementsof proposed
subsectionl2lB(4) it would be entitledto anexemption
from IWT in respectof theborrowings [Amendments33,
34and38].

Registrationof a subsidiaryof a bankasanOBU

Underthepresentlaw theonly entitiesthatcanberegistered
asOBUs aresavingsandtradingbanksasdefinedby
subsection5(1) oftheBankingAct1959,Statebanksand
otherfinancialinstitutionswhich theTreasureris satisfied
areappropriatelyauthorisedto dealin foreignexchange(in
effect this meansapprovedasforeignexchangedealersby
theReserveBankof Australia).
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Amendmentsto subsection128AE(2)and(2B) ofthe
AssessmentAct will extendtherangeof entitieswhichcan
be registeredasan OBU to includeawholly owned
subsidiaryof a bankwhich is alreadyregisteredasanOBU.
Becauseof theoperationof section23 oftheActs
InterpretationAct1901 sub-subsidiarieswill alsobeableto
beregisteredasOBUs aslongasall theshamsare
beneficiallyownedby anORU which is abank
[Amendments34 and36].

Lossof Registration ofParent OBU

TheBill, asintroduced,empowerstheTreasurerto declare
by noticepublishedin theGazettethatapersonis no longer
an ORU becauseof someseriousdefault.

Wherean OBU, which hasbeenregisteredundernew
paragraphI28AE(2)(ba)solelybecauseit is a wholly
ownedsubsidiaryof a bankwhich is alreadyanORU, loses
its registrationbecauseof seriousdefault,theparentOBU
which wholly ownsthesubsidiarywill alsolose its
registration.Thelossof registrationwill extendto any
wholly ownedsubsidiariesinterposedbetweentheparent
andthesubsidiary.

If this provisionwasnot present,the subsidiarythatlost its
registrationbecauseof seriousdefaultcouldsimply transfer
its OBU businessto its parent.

Becauseoftheoperationofproposedparagraph
12SAE(2)(ba)if theparentlost its OBU registrationany
subsidiariesthatwereregisteredOBUs solelybecausethey
weresubsidiarieswouldautomaticallylosetheirregistration
[Amendment35].

Continuation ofOBU status

Proposedsubsection128A3(2C)ensuresthatanOBU
continuesto enjoyOBU statusprovidedit doesnot loseits
bankingor foreignexchangedealerslicenceandprovidedit
is notdeclaredby theTreasurerto nolongerbe an OBU
becauseofseriousdefault.
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An amendmentof proposedsubsection128AE(2C)will
ensurethat asubsidiaryof abankthat attainsOBU statusby 4
reasonof its relationshipwith its parentwill alsocontinueto
enjoysimilarOBU statussubjectto similarconditions
[Amendment37].

Specialtax payablein respectof certaindealingsby current
andformeroffshorebankingunits

Subsection128NB(1)of theAssessmentAct providesthata
specialincometax imposedby theIncomeTax (Offshore
BankingUnits) (WithholdingTax Recoupment)Act1988 is
payableby a personwho is or hasbeenanOBU on the“lost
withholdingtax amountt’ in respectof certaintransfersof
money.

As aconsequenceof extendingtheexemptionfrom 1WT to
OR activitiesotherthanoffshorelending(seenoteson
amendments33, 34 and38), subsection128NB(I) is also
beingamendedto extendits operationto all OR activities
[Amendment39].

Transitional- 1 July 1992to commencement

Someof theamendmentsproposedcouldhaveapossible
adverseeffecton an OBU. Whereverthis couldhappena
transitionalprovisionwill havetheeffectof applyingthe
rulesassetout in theBill asoriginally introducedon24
June1992 for theperiodfrom 1 July 1992to thedateof
commencement.

Thefollowing provisionswill operateasoriginally
introducedforthetransitionalperiod;

• thedefinition of “non-OBmoney”(proposedsection 4
121A);

• thedefinition of “relatedpersont’(proposedsection
121A);

theamendmentto guarantee-typeactivity (proposed
paragraph121R(3)(b));
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therequirementthat anymoneypayableorreceivablein
respectofgold bullion tradingis not Australiancurrency
(proposedparagraph121B(4)(f));

• restrictinghedgingactivitiesto borrowingandlending
activities(proposedparagraphs121R(7)(a)and(b));

• therequirementfor an ORU to makea statementthat
moneypaidtoanotherOBU is not non-ORmoney
(proposedparagraph121C(c));

• themeaningof “OBU ownermoney’ (proposedsection
I2IEA); and

• deemedinterest to be basedon theoriginal definition of
“OBU ownermoney”(proposedsubsection121E1(1)).

[Amendment41]
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