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General outilne and financial impact

Rebatable and Iran kable dividends

Amendstherebatableandfrankabledividendmeasuresof theBill to
bettertargetthemandprovidefor certaincommercialtransactionsof life
assurancecompanies.Theamendmentswill preventthemeasures
applyingto transfersofsharecapitalandassetrevaluationprofits to
extinguishaccumulatedlossesor lossesin thevalueofassets,transfersof
sharepremiumsto thestatutoryfi.tnds of life assurancecompanies,andthe
revaluationof statutoryfund assets.

Dateofeffect: Theamendmentswill apply to transfersmadeand
dividendspaidafter7:30pmAEST on 9 May 1995.

Amendmentannounced: Not previouslyannounced.

Financial impact: Theamendmentswill preventanunintendedgainto
therevenuearisingoveraperiodof years.

Compliancecostimpact: None

Losses - bankruptcy and annulment of bankruptcy

Allows a capitallossto a bankrupt(or apersonwho hasbeenreleased
from debtsunderbankruptcylaw) who paysa debtthathadbeentaken
into accountin calculatinga netcapital lossdeniedundertheprovisions
proposedby theBill.

Dateof effect: As with thc amendmentsrelatingto netcapital losses
proposedby theBill as it stands,theseamendmentswill applyto
taxpayerswho becomebankruptor who havebeenreleasedfromdebts
after25 February1995.

Amendmentannounced: Not previouslyannounced.

Financialimpact: Thereis insufficient dataavailableon which areliable
estimateof therevenueimpactof theseamendmentscanbemade.
1-lowever,it is consideredthat therevenueimpactis minimal.
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Compliancecost: Thecompliancecostis minimal becausetheexisting
law alreadyrequirestaxpayersto computeandmaintainrecordsof
amountsfor which claimsfor capitallosseswill bemadeunderthese
amendments.

Superannuation guarantee charge - notional earnings base

Thisamendmentcorrectsan errorin theDill in an exampleexplainingits
operation.In error28 August 1994wasusedin theexampleratherthan 28
June1994 (thedateof theannouncementof themeasurein theTreasurer’s
Statement).Thecorrectdateis usedin thediagramitself andin the
operativeprovisionsof theBill.

Dateof effect:No change.

Amendmentannounced:Not previouslyannounced.

Financial impact:None.

Compliancecostimpact: Nochange.
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flapter Amendments1 to 4

Rebatable and frankable dividends

OvervIew

1 Theamendmentsbettertargettherebatableand frankable
dividendmeasuresof theBill andprovidefor certaincommercial
transactionsof life assurancecompanies.

1.2 The amendmentswill apply from thetimetheoriginal measures
takeeffect,i.e. to transfersmadeanddividendspaidafter7:30 pm AEST
on 9 May 1995.They will preventthemeasuresapplyingto:

• transfersof sharecapitalandsharepremiumsto extinguish
accumulatedlosses;

• transfersof assetrevaluationprofits to reflect reductionsin the value
of assets;

• transfersof sharepremiumsto thestatutoryfundsof life assurance
companies;and

• therevaluationof statutoryfund assetsof life assurancecompanies.

Background to the amendments

1.3 The Bill preventsdividendsdebitedtb sharecapital,share
premiumaccountsorassetrevaluationreservesbeingrebatableor
frankable.Underthc currentprovisionsof theBill, if acompanytransfers
amountsfrom a sharecapitalaccount,a sharepremiumaccountor an asset
revaluationreserve(disqualifyingaccounts)to anotheraccount(anon-
disqualifyingaccount),thenproposedsection461 will causeacreditto
arisein thenotionaldisqualifyingaccount.The effectof this would be to
treatsubsequentdividends,to the extentof theamounttransferred,as
beingpaidfrom theamounttransferred.The operationof proposedsection
46GandItem 26 of the Bill would then renderthesedividendsnon-
rebatableandnon-frankable.

3



TaxationLawsAmendmentBill (No. V 1995 - SupplementaryExplanatoryMemorandum

1.4 Thistreatmentpreventsa companycircumventingthemeasures
of theBill by transferringsharecapitalandassetrevaluationreserve
profits to otheraccountsandthen payingrebatableandfrankable
dividendsfrom thoseotheraccounts.

1.5 Thereare,however,circumstanceswherethis treatmentis
inappropriate.Thesecircumstancesarewhere:

(a) a companyoffsetsaccumulatedlossesagainstsharecapital,or losses
in thevalueof anassetagainstan assetrevaluationreserve;

(b) a life assurancecompanytransferssharepremiumsfrom its
shareholders’fundsto a statutoryfund(i.e. a fund containingassets
includedin thecompany’slife, superannuation,roll-overor accident
anddisability insurancebusiness);or

(c) a life assurancecompanyrevaluesassetsheld in its statutoryfund
andsubsequentlytransfersanamountfrom thestatutoryfund to the
shareholders’fund.

(a) Transfersto offset losses

1.6 A companymay reduceits sharecapitalby writing off
accumulatedlossesagainstpaid-upcapitalor sharepremiums.This
effectively involvesa transferfrom a sharecapitalaccount(adisqualifying
account)to anotheraccount(anon-disqualifyingaccount).

1.7 Similarly, a companymayreduceits assetrevaluationreserveto
offset a lossin thevalueof anassetto correctlyreflect the recoverable
valueofthatassetin theaccountsofthecompany.Thisalsoresultsin a
transferfroma disqualifyingaccountto anon-disqualifyingaccount.

1.8 However, in theordinarycourseof events,neitherof these
transfersfacilitatethepaymentof a dividend.Thecompanytherefore,has
notput itself in apositionby which it couldcircumventtheprovisionsof
theBill andit is unnecessaryfor the Bill to apply to thesetransactions.

(b) Transfersof sharepremiumsby life assurancecompanies

1.9 Aspart of itsordinarybusiness,a life assurancecompanymay
transfersharepremiumsfrom its shareholders’fundsto a statutoryfund it
maintainsto eliminatea deficit in that fund or toprovidecapital for
investment,Again,this involvesa transferfrom a disqualifyingaccountto
a non-disqualifyingaccount.In termsof theBill, thetransferwould
preventthecompanypayingfrankableor rebatabledividendsto theextent
of theamounttransferred.

1.10 Thisoutcomeis inappropriatebecauselife assurancecompanies
canonly paydividendsfrom their shareholders’funds.So, providedthere
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is no transferbackfrom thestatutoryfund,theBill shouldnotapply in
this situation.

Ic) Revaluation of statutory fund assets

1.11 It is also an ordinarypartof alife assurancecompany’sbusiness
to revalueassetsto determinethesurplusheld in thestatutoryfund that
canbeallocatedto policyholdersor shareholders.Thissurpluscanbe
transferredto shareholders’fundsto pay dividends.Becausethese
dividendsmay in part bepaidout ofamountstransferredfrom anasset
revaluationreserve(adisqualifyingaccount),astheBill currently stands
they will benon-rebatableandnon-frankableto thatextent.

.12 Notwithstandingthat thevalueof assetsis a factor in determining
any surplusin thestatutoryfund,thesurpluscouldalso beattributableto
thetaxedprofits of thestatutoryfund. Theamountof thesurplus
attributableto theassetrevaluationreservecannotbedetermined.
Thereforeit is notappropriateto treata surplusasbeingfromthe
revaluationof assetsin all cases.It would thereforebeappropriateto
excludetherevaluationof assetsheld in thestatutoryfundsof a life
assurancecompanyfrom thescopeof the Bill.

Explanation of the amendments

(a) Transfersto offset losses

1.13 The amendmentspreventthe rebatableandfrankabledividend
measuresapplyinginappropriatelyto transfersto offsetaccumulated
lossesor to reflecta reductionin valueof assetsby specifyingthatcertain
transfersare‘excludedtransfers’.An excludedtransferis atransferfrom a
disqualifyingaccountto a non-disqualifyingaccountthat, contraryto the
generalrule, doesnotgive rise toacreditin thenotionaldisqualifying
account.JAmendment3; amendedproposedsubsection461(3)J

What is anexcludedtransfer?

1.14 In relationto capitalreductionsto offsetaccumulatedlosses,an
excludedtransferis a transferfrom a sharecapitalaccountor share
premiumaccountwhich gives effecttoa reductionin paid-upsharecapital
or sharepremiumsthat havebeenlost or ceasedto berepresentedby
assets.Thiswould bethecase,forexample,in a capitalreductionscheme
underparagraphI 95(1)(b) of the CorporationsLaw. An exceptionis
providedin relationto certaindividendpaymentor replacement
arrangements(explainedbelow). lAmendinent4; newsubsections
46L4(1)and(2)J
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1.15 To.preventcompaniesobtainingthebenefitof theexemptionin
relationto accumulatedlossesthatarelikely to berecovered,the loss or
deficiencyin sharecapital orsharepremiumsmustbe permanent.In the
contextof capitalreductions,thecourtshaveprovidedguidanceasto what
permanentmeans:seefor exampleReJupiterHouseInvestments
(Cambridge)Ltd [1985] 1 WLR 975 at 979. Thesejudicial decisionswill
berelevantfor thepurposesof determiningwhetherthepermanencytest
in newpw-agrapl. 461A(2)(b) is satisfied.

1.16 in relationto thereductionin valueof an asset,an excluded
transferis a transferfrom an assetrevaluationreserveto reflecta decrease
in valueoftheasset.Onceagain,this is subjectto theexceptionfor certain
dividendpaymentor replacementarrangements.[Amendment4; new
subsections461A(’l) and(3)J

What is a dividend payment or replacementarrangement?

1.17 To preventabuseof theexemptionsexplainedabove,excluded
transfersdo not includetransfersto theextenttowhich they constitute
dividendpaymentor replacementarrangements.If part ofa transferis
madeunderadividendpaymentor replacementarrangement,andthe
remainderis not somade,thenonly theremainderwill bean excluded
transfer.IAmendment4; newsubsection461A(5,)/

1.18 A dividend paymentor replacementarrangementis definedas a
transferunderanarrangcmentin which thecompanywill paya dividcnd
directlyor indirectlyfrom thetransferredamount,or will use the
transferredamounttoreplace,directlyor indirectly, anamountfrom
which a dividendwaspaid.[Amendment4; newsubsection461A(6,)J

1.19 Forexample,acompanywith an accumulatedloss mayreduce
thepar valueof its sharesto offsetthat loss(therebyeffectively
transferringanamountfrom its sharecapitalaccountto theaccumulated
loss account).If theamountof the reductionin parvalueequalsthe loss
then,assumingthecompanyhadnotundertakenthe transferaspartof an
arrangementinvolving thepaymentof a dividend,thetransferwould bean
excludedtransfer.

1.20 However, if in theaboveexamplethereductionin parvaluc
exceededthe loss to be offset,theremay be adividendpayment
arrangemcntwhich would precludetheamountof the excesstransferred
beinganexcludedtransfer.This would dependon whether,on thefactsof
thecase,thetransfercouldbe describedas partofanarrangement
involving thepaymentof a dividend.Thecompanycould showthat there
wasno sucharrangementby, for instance,demonstratingareasonfor the
excesstransferwhich did not involve thepaymentof a dividend,andby
conclusivelyshowingthat theexcesswill notbedistributedas a dividend.
An undertakingto a courtthat,aspartofa capital reductionscheme,the
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Rebatableandfrankabledividends

excesswill beheld in a specialreserveandnot distributed10 shareholders
would besufficientfor thesepurposes.

1.21 A dividend paymentor replacementarrangementrequiresa [ink,
otherthana merelytemporal[ink, betweenthe transferandthe paymentof
thedividend.This link may,for example,bea preconceivedplanunder
which thecompanymakesatransferintendingto subsequcntlypaya
dividendfrom all orpartof theamounttransferred.

(bI Transfers of share premiums by life assurance companies

1.22 To ensurethat life assurancecompaniescantransfershare
premiumsto their statutoryfUndswithout triggeringtherebatableand
frankabledividendmeasures,theamendmentsprovidefor a new
disqualifyingaccount,comprisingshareholders’capital (asdefinedin the
Life insurcinceAct 1995)held in a statutoryfUnd. /‘Amendi’nentI; new
paragraph 4611(1)(aafl

1.23 A transferfrom a sharepremiumaccountto a shareholders’
capitalaccountwill be a transferbetweendisqualifyingaccounts.
Thereforethetransferwill notcreatea creditin thenotionaldisqualifying
account.Similarly, a life assurancecompanywill heableto transfer
amountsfrom a shareholders’capitalaccountheld in onestatutoryfund to
a shareholders’capitalaccountin anotherstatutoryfund withoutcausinga
credit to thenotionaldisqualif~’ingaccounl.

1.24 A transferfrom a shareholders’capitalaccountheld in a statutory
fund to anon-disqualifyingaccountwill generallygive riseto a creditin
the notionaldisqualifyingaccountbecauseof newsubsection461(3).
However,one typeof transferfrom a shareholders’capitalaccountthat
doesnot facilitatethepaymentof a dividend is a transferto enablea
distributionto participatingpolicy-holderspursuantto paragraph63(3)(c)
oftheLffelnsuranceAct1995.Thereforetopreventacreditarising in the
notionaldisqualifyingaccount,this typeof transferis definedas an
‘excludedtransfer’, Excludedtransfersare explainedabovein paragraphs
1 .14 to 1.21. [Amendment4; newsubsection4614(4)J

Ic) Revaluation of statutory fund assets
1.25 Theamendmentsalsoexcludeprofits from therevaluationof
assetsof a statutorylund from the definitionof theassetrevaluation
reservedisqualifyingaccount,This meansthat atransferof profits,
includingfrom the revaluationof assets,from thestatutoryfund of a life
assurancecompanyto its shareholders’fund will notaffectthe company’s
ability to payfrankableand rcbatabledividends.IAmendment2;
substitutedproposedparagraph 4611(1)(c)/
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Chapter Amendments Sand 6

2 Losses - bankruptcy andannulment of bankruptcy

Summary of the amendments

Purpose of the amendments

2.1 Theamendmentsto theBill will ensurethatacapital loss is taken
to have been incurred by a taxpayer who pays an amount in respect of a
debtthatwas takeninto accountin determiningtheamountof a netcapital
lossthat, uponbankruptcyor releasefrom debtsunderbankruptcylaw, is
preventedfrom beingtakeninto accountin ascertainingfUture netcapital
gains or losses.

Background to the legislation

2.2 The Bill asit standsremovesananomalyunderwhich bankrupts
(andothertaxpayerswho arereleasedfrom debtsunderbankruptcylaw),
althoughdenieddeductionsfor carriedforwardrevenuelossesincurred
beforebankruptcyorreleasefrom debts,remainentitledto claim carried
forward netcapital losses.

2.3 However, theBill as it standsdoesnot includeprovisions
equivalentto subsections79E(9)and(10) ofthe IncomeTarAssessment
Act 1936.Thoseprovisionsallow atax deductionfor paymentsmadein
respectof debtsthathavebeentakeninto accountin calculatinga carried
forward revenuelossdenieduponbankruptcyor releasefrom debts.

2.4 This amendmentof theBill will accordsimilar treatmentto
taxpayersfor paymentsmadein respectof debtswherenetcapital losses
havebeendenieduponbankruptcyorreleasefrom debtsunderbankruptcy
law.
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Explanationof theamendments

2.5 Theamendmentof theBill will ensurethata taxpayerwho makes
a paymentin respectof a debtwill be takento haveincurreda capital toss
in theyear of incomein which paymentis made,where:

thetaxpayerincurreda net capital lossthat is notallowedto betaken
into accountbecauseofsubsectionI 6OZC(4A)(‘deniednetcapital
loss’); and

• the Commissionerof Taxationis satisfiedthat thedebt wastakeninto
accountin workingout theamountofthedeniednetcapital loss.

[Amendment6- newsubsectionJ6OZC(4C)J

2.6 The amountof thecapital tosstakento havebeenincurred
becauseof thepaymentof a debtis to bethe smallestof the following:

• theamountof thepayment;

• somuchofthedebtastheCommissioneris satisfiedwastakeninto
accountin calculatingtheamountof thedeniednetcapitalloss;and

• theamountofthedeniednetcapital losslessthesumof capital losses
arisingfrom earlierpaymentsin respectof debtstakeninto accountin
calculatingthat deniednetcapital loss.

[Amendment6 - newsubsectionI6OZC(4D)J

Consequentialamendment

2.7 The amendmentto theproposedsubsectionI6OZC(4A) in the
Bill as it standsis consequentialuponthe insertionof theproposed
subsectionI 6OZC(4C)and(4D). It ensuresthatonly onenetcapital loss,
beingthenetcapital lossincurredin respectof theyear of incomebefore
bankruptcyor releasefrom debtsunderbankruptcylaw, will bedenied.
Thewordingof theproposedsubsection16OZC(4A)in the Bill asit stands
is too broadin that wherea netcapital lossis incurrednot only in respect
of theyearof incomebeforebankruptcybutalso in respectofprioryears,
the cumulativenatureof netcapital tossesmay meanthat morethan one
net capitalloss will bedenied.A consequenceofthis would bethat under
theproposedsubsection1 6OZC(4C),morethanonecapital lossmay
technicallybetakento havebeenincurredwherea paymentis madein
respectof a relevantdebt.1

tAmendmentSi
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Chapter Amendment7

3 Superannuation guarantee charge -

notional earnings base

Overview and explanation of the amendment

3.1 Amendment7 correctsa minortechnicalerrorin the Bill, The
seconddot-pointof proposedsubsection13(IC) gives information for an
exampleexplaininghow thediagramin the subsectionapplies.

3.2 In error 28 August 1994 was used in the dot-point instead of 2@
June 1994 (the date of the announcement of the measure in the Treasurer’s
Statement). The correct date is used in the diagram itse1f~ kind in the

operative provisions of the Bill.
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