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General Outline and Financial Impact

Reportable payments system

Amendsthereportablepaymentsprovisionsof theBill to deferthe
commencementof thesystemfrom 1 November1994to 1 December
1994.

Dateofeffect: 1 December1994

Amendmentannounced: Not previouslyannounced.

Financial impact: The amendmentwill havea minimal effecton
revenue.

Sckial security payments

Amendsthehomechild careallowanceanddependentspouserebate
provisionsof theBill to allow taxpayersthechoiceof claiming the
‘without child’ dependentspouserebateinsteadof claiming for the home
child careallowance.

Dateofeffect: 29 September1994

Amendmentannounced: Foreshadowedby theAssistantTreasurerin the
SecondReadingSpeechin theHouseof Representativeson23 August
1994.

Financial impact: Theintroductionof theoptionwill transferexisting
revenuecostsfrom thesocialsecurityto thetax system. If taxpayers
chooseto their bestadvantagetherewould bea smalladditionalcostto
therevenue.
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TaxationLawsAmendmentBill (No. 3)1994

Eligible investment income of registered organisations

Omitsfrom theBill theprovisionsdesignedto includein theassessable
incomeof registeredorganisationsincomederivedon orafter 1 July 1994
from certainassets.

Dateofeffect: No longerrelevant.

Amendmentannounced: Not previouslyannounced.

Financial impact: None.

Superannuation: Reasonable benefits limits

Amendsthereasonablebenefitslimits (RBL) provisionsoftheBill to
makea minortechnicalchangeto theformulausedto determinethe
excessivecomponentof aneligible terminationpayment(ETP)arising
from thecommutationof a pensionor annuitysothat,whenmakingan
RBL determination,therebatableproportionis appliedonly to thatpartof
theETP that is countedfor RBL purposesratherthanthewhole ofthe
ETP.

Dateofeffect: 1 July 1994

Amendmentannounced: Not previouslyannounced.

Financial impact: None.

Taxation of Australian branches of foreign banks

Amendstheprovisionsof theBill relatingto thetaxationof Australian
branchesof foreignbanksto makeanumberof technicalcorrections.The
amendmentswill clarif~’theoperationof theproposedprovisions,andin
particulartheir interactionwithAustralia’sdoubletax agreements,to
ensurethat themeasureshavetheintendedeffect.

Dateofeffect: The amendmentsdo notchangethedatesof effectas
out in theBill asintroduced.

Amendmentannounced: Not previouslyannounced.

Financial impact: None.
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— SupplementaryExplanatoryMemorandum

Sales tax - Incentives for regional headquarters

AmendstheBill to changethedefinitionof ‘pre-approvedcompany’soas
to extendtheapplicationof thecreditprovisionsto companieswhich
obtainapprovalon or after 15 December1993 andbeforetheBill receives
theRoyal Assent.

Dateofeffect: Thecredit will applyto dealingsafter 14 December1993
andbeforeRoyal Assent.

Amendmentannounced: Not previouslyannounced.

Financial impact: Giventhenatureof themeasure,a reliableestimateof
thefinancial impactcannotbe provided.
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Amendments1 and2

dverview

Reportable payments system

and explanation of the amendments

Amendments1 and2 will deferthecommencementof thereportable
paymentssystemfrom 1 November1994 to 1 December1994. The
defermentwill allow more leadtimefor theprovisionsto beexplainedand
taxpayersaffectedby thenewarrangementsto understandtheir
obligations.
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Amendments3 to 9

Social Security payments

F ome child care allowance and dependant rebate

O~verview

2.1 Theseamendments,which wereforeshadowedby theAssistant
Treasurerin his SecondReadingSpeech,will allowtaxpayersthechoice
of claiming the ‘without child’ dependentspouserebateinsteadof
claiming for thehomechild careallowance(HCCA).

2.2 The amendmentswill also simplify thearrangementsandremove
anyadverseconsequencesfor afamily choosingtheHCCA paymentsin
lieu of thetaxpayerclaiming the ‘withoutchild’ dependentspouserebate.

2.3 This is achievedby allowingtaxpayersto calculatetheir
dependentspouserebateentitlementby determiningthenotionalrebate
theywould havebeenentitledto andthen,subtractingfrom thatnotional
rebate,anyHCCApaymentsreceivedduring therelevantperiod.

2.4 Amendmentsarealso requiredto the 1994-95transitionalyear
arrangementsto ensureentitlementto the ‘with child’ dependentspouse
rebatefor theperiod from 1 July to 29 September1994is retained.

E planation of the amendments

Amendment3
2.5 Thisamendmentwill amendtheobjectclause[clause51] to
makeit clearthata taxpayer’sentitlementto a dependentspouserebateis
now reduced,in additionto thenormalreductions,whentheir dependent
spouseis actuallypaidHCCA.
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Amendment4
2.6 Thisamendmentreplacesclause57with anewclausecontainin
the followingparagraphs:

• paragraph (a) removesthe ‘with child’ dependentspouserebat
asis thecasein theBill;

• paragraph (b) introducesnewsubsection159J(5E)which
providesthat, in calculatingthe dependentspouserebate,a
taxpayerwill reducethe rebateotherwisecalculated(if any)by
anyHCCA paidto their dependentspouseduring theyearof
income. The rebateotherwisecalculatedcouldhavebeen
reducedbecauseof thespouse’sseparatenet income[under
subsection1 59J(4)]or thefactthat thetaxpayermaintainedthe
spousefor partof ayearof income[undersubsection1 59J(3)J
and

• paragraph (c) excludesHCCA fromthedefinitionof ‘separate
net income’ asis thecasein theBill.

Amendment5
2.7 This amendmentreplacesproposedsubparagraph(pa)(iii) of th
definitionof “Qualifying reductions”[clause 58,paragraph(c)J, sothata
taxpayerwhosespousewasnotbeingpaidHCCA in respectof 30 June f
theprecedingyearof incomeis entitledto a reduction,in his or her
provisionaltax calculationfor thecurrentyearof income,in respectof at
dependentspouserebate.This compareswith the arrangementsin theBill
which rely ontheperiodwhenthetaxpayer’sspousedid notqualify for
theHCCA.

Amendments6 to 9
2.8 Theseamendmentsmakethenecessaryadjustmentsto the
transitionalclause[clause60J to accommodatethenewapproachoutlin
above.

2.9 Theexplanatorymemorandumto theBill containedexamples,at
pages86 to 88, demonstratingthe applicationof thetransitionalyear
formulato a taxpayerentitledto thedependentspouserebate(with or
withoutchild).

2.10 While theamendmentsproposedwill notaffectthecompariso: S

madebetweenthecurrentandproposedarrangements,themethodof
calculatingtherebateentitlementundertheproposedarrangementsis
basedon theHCCA paymentsreceivedcomparedto theperiodwhen
spousequalifiedfor HCCA.
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SupplementaryExplanatoryMemorandum

2.11 Theproposedarrangementsfor exampleI arereworkedbelow:

Example1

A taxpayerhasa dependentspouseandchild during1994-95. HCCA
paymentsaremadefrom 29 September1994. Thespouse’sseparatenet
income,andincomefor HCCA purposes,is $3120 ($60/wk)earned
evenly throughouttheyear.

Proposedarrangements

Forthetransitionalyear,a taxpayer’smaximumrebateentitlementis
$1270 [$1452 * 90/365+ $1211 * 275/365].Thepartyearthresholdsfor
applyingtheseparatenet incometestto thePreandPostSeptemberrebate
componentswill be$70 and$212 respectively.

ThePost-28Sepcomponent(newlaw) is nil becausetherebateof$380,
whichis calculatedafterapplyingthepartyearseparatenet incometest,is
lessthantheHCCA paymentsof $654receivedduringtheperiod from
29 Septemberto 30 June1995. The$380rebaterepresents
$912 [$1211 * 275/365] less $532 [(2340-212)14].

Thetotal rebateandHCCA undertheamendmentsproposedof $835
($181 + $654)comparesto therebateof $743 thatwould havebeenthe
rebateentitlementunderthe existingarrangements.
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Chapter Amendment10

3 Eligible investment income

of registered organisations

Overview and explanation of the amendment

3.1 This amendmentwill removeclauses60,61, 62 and63 fromthe
Bill.

3.2 Theseclauseswereintroducedtoincludein the assessable
incomeof registeredorganisationsincomederivedfrom certainassets.

3.3 The clauseshavebeenomittedto allow consultationwith
industryon theamendments.

3.4 Theprovisionswill bereintroducedinanotherBill in thecurrent
sitting period.

3.5 The amendmentswhenreintroducedwill still applytoincome
derivedon or after 1 July 1994by aregisteredorganisationfrom certain
assets.
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Amendments11 to 13

Superannuation -

Reasonable benefits limits

4.1 Theseamendmentswill makeaminortechnicalchangeto the
formulausedto determinetheexcessivecomponentof aneligible
terminationpayment(ETP)arisingfromthe commutationof apensionor
annuitysothat, whenmakinganreasonablebenefitlimit (RBL)
determination,therebatableproportionis appliedonly to thatpartof the
ETPthat is countedfor RBL purposesratherthanthewholeof theETP.

~ackground to the amendments

4.2 Clauses96 and97of theBill proposeto insertnew
subsection140(1A) andsubsection1 40T(2B) to ensurethatwherea
personis paidanETP resultingfrom thecommutationof apensionthat
wasin excessof theperson’sRBL, theETP will similarlybedetermined
to bein excessof theperson’sRBL.

Whyare changesbeingmade?

4.3 The formulae inproposednewsubsection140R(1A)and
subsection1 40T(2B)apply therebatableproportionworkedoutwhena
pensionor annuityis first measuredfor RBL purposesto thewholeof the
ETP receivedonthecommutationof thatpensionor annuity entitlement
to work out theextentto which theETPis within therecipient’sRBL.
Thispotentiallyresultsin amountsthatarenotcountedfor RBL purposes
beingtreatedasexcessivecomponent.
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TaxationLawsAmendmentBill (No. 3)1994

Explanation of the amendments

Amendments 11 and 12

4.4 Theamendmentschangetheformulae in subsection140R(1A)
andsubsection1 40R(2B)sothat theyreferto theREL amount of the
ETP ratherthantheAmount of ETP.

4.5 TheRBL amountof theETPis definedin section140Cto have
themeaninggivenby theapplicableprovisionin SubdivisionH. TheRBI
amountidentifiesthatpartof theETP which is countedfor RBL purposes.

Amendment 13

4.6 A consequentialamendmentis beingmadeto section140Z1to
ensurethat theRBL amountof anETPpaidby a life assurancecompany
or registeredorganisationis properlydetermined.[Newclause98AJ

Example

4.7 MargaretreceivesanETP of $550000 from a taxed
superannuationfund. $50 000 of this amountrepresentsundeducted
contributions.Margaretrolls overthewholeof theamountreceivedto
purchaseanallocatedannuity from a life assurancecompany(whichis
measuredfor RBL purposesagainstthe lump sumRBL).

4.8 Therebatableproportionof Margaret’sallocatedannuityworked
outundersection1 4OZQis basedon theRBL amountoftheETPusedto
purchasetheannuity.TheRBL amountundersection14OZM isthe
amountoftheETPreducedby undeductedcontributions.Therefore,the
RBL amountis $500 000 andtherebatableproportionis 80%. If the
benefithadbeentakenasa lumpsumtheexcessivecomponentwould
havebeen$100000.

4.9 SeveralmonthslaterMargaretdecidesto commutethepension
andreceivesanETPof thesameamount(ie, $550000).She hasnotuse
up anyof herundeductedcontributionsasundeductedpurchaseprice.Th
RBL amountoftheETP receivedunderamendedsection1 40Z1 will be
$500000.The RBL determinationundersection1 40R(1 A) asamended
will beshowthatMargaret’sETP containsanexcessivecomponentof:

$500000 x [1 - 0.8] = $100000.
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Amendments14 to 30

Taxation ofAustralian branches
of foreign banks

Theseamendmentswill makea numberof technicalcorrectionsto
proposedPartIIIB which containsnewmeasuresfor thetaxationof
Australianbranchesof foreignbanks. The amendmentsclarify the
operationof theproposedPart,andinparticularits interactionwith
Australia’sdoubletax agreements,to ensurethat themeasureshavethe
intendedeffect.

L~xplanation of the amendments

Amendment 14: Object and Application of Part IIIB

PurposeofPart IIIB
5.1 Thisamendmentwill insertnewsection16OZZVA into the
IncomeTaxAssessmentAct (theAct). Broadlyspeaking,thenewsection
explainsthat theobjectof thenew Partis to treatAustralianbranchesof
foreignbanksasthoughthey wereseparateentitiesin order,firstly, to
recognisecertainintra-banktransactionsso asto assistin calculatingthe
taxableincomeofthebranchandsecondly,to ensurethatwithholding tax
will be payablein respectof notional interesttreatedaspaidby thebranch
to thebank.

5.2 Thesectionalsoconfirmsthat theseparatelegal entity fiction
will only applywherespecificallyprovidedfor in thePart.[Clause114J

Application ofPartIIIB

5.3 Thesecondpart of this amendment[newsection16OZZVBJ
clarifies the interactionbetweenAustralia’sdoubletaxationagreement
obligations(DTAs) andthenewPart.

5.4 ThenewPart assistsa foreign bankincalculatingthetaxable
incomefromits Australianbranchby identifying certainamountsof

Overview
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incomeandexpenditurethatareproperlyto beregardedasattributableto
thebranch. If, however,a DTA is applicablein relationto thebankandif
in relation to thecalculationof thetaxableincomeof thebankfor a
particularyearof incometheoutcomefor thebankwould be more
favourableundertheDTA than if theParttakenoverallapplied,thenthe
bankwill befree to choosethat thenew Partnot apply in respectof the
calculationof its taxableincomefor that year.

5.5 Althougha bankmaychoosenot to applyproposedPartIIIB in
calculatingits taxableincome,theproposednewsectionmakesit clear
thatwithholdingtax will neverthelessapplyto interestwhich is takenby
thePartto havebeenpaidby thebranchto the bank.

Amendment 15: Definition of Accounting Records

5.6 ProposedsectionJ6OZZVoftheBill, asoriginally introduced,
defined“accountingrecords”by referenceto their meaningin the
CorporationsLaw. To assistreadersso theywill not haveto referto
anotherstatute,this amendmentwill now includein newPartIIIB a
specificdefinitionof “accountingrecords”.

5.7 Theamendmentwill alsomakeit clearthat theaccounting
recordsreferredto arethosebasicrecordsin which transactionsare
originally recordedandfromwhich accountsareprepared.

Amendments 16 and 18: Branch is a wholly owned subsidiary

5.8 Proposedsubsection16OZZW(3)of theBill providesthat the
branchis to betakento be aseparatecompanywhich is a “wholly-owne
subsidiary”ofthebank. As introduced,theBill definedtheterm“wholl -

ownedsubsidiary”by referenceto themeaningof thatterm in the
CorporationsLaw.

5.9 To assistreaders,proposedsubsection16OZZW(3)will now re er
directly to theownershipof thesharecapital insteadof requiringreference
to anotherstatute.

Amendments 17 and 19: Treating an Australian branch as if it were a
separate legal person

5.10 Theseamendmentsto proposedsectionJ6OZZW,which are a
technicalnature,will confirmthat where,for thepurposesoutlinedin
proposedPartIIIB, theAustralianbranchis treatedasa separatecompaly
it mustalsobetreatedas a non-residentwhich is nota permanent
establishmentof thebankin Australia.
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SupplementaryExplanatoryMemorandum

~mendment 20: Deduction for foreign tax

5.11 Undertheforeigntax credit system,a foreigntax creditis
availableonly to residentsfor foreigntax paidon foreign income.
However,for thepurposesof theAct andnewPartIIIB, thebranchis a
non-residentofAustralia. Moreover,thenewPartprovidesthat all the
incomederivedby thebankthroughthebranchis to betreatedashaving
anAustraliansource. Accordingly,a foreigntax creditwill benot be
availablefor offsetagainstAustraliantax payablein relationto income
attributableto thebranch.

5.12 Instead,asa measureof double tax relief, a tax deductionwill be
availablein a yearof incomefor theamountof foreigntaxpaid in that
yearof income.This amendmentto proposedsection16OZZYwill
ensure,however,that thedeductionwill be restrictedto foreigntax on
interestincome.

Amendment 21: Intra-bank loans

5.13 Proposedsection16OZZZrecognises,by wayof legal fiction,
borrowingsby theAustralianbranchfromtheforeign bankwhich are
recordedin thebranch’saccountingrecordsashavingbeenprovidedby
thebankto thebranch.

5.14 This amendment,which insertsnewsubsection16OZZZ(2),
simply ensuresthatarepaymentof theborrowings,togetherwith any
foreign exchangegain or losson repayment,is recognisedwhenthe
transactionoccurred.

A~iendments 22, 23, 24, and 25: Technical amendments

5.15 Thefirst threeamendments,which are of aminortechnical
nature,will changethewayproposedparagraph 16OZZZA(1)(c) is
draftedto ensurethat it has its intendedeffect. Theprovision, in simple
terms,restrictsthe intra-bankinterestwhich is recognisedunderthenew
Partto anamountof interestcalculatedusingtheinterestLondoninter-
bankoffer rate(LIBOR). Thatmeansthat if intra-banksfundsare
providedat a ratethat is in excessof LIBOR thebranchwill bedenieda
deductionfor the excess.In addition,interestwithholdingtax will not
applyto theexcess.

5.16 Amendment23 will omita referenceto a paragraphin proposed
section16OZZZB which is no longerrequired.

Ar~endment26: Thin capitalisation

5.17 Thin capitalisationis a termthat refersto companiesthat are
fundedby anexcessiveamountof debtor borrowingsandvery little share
or equity capital. Thethin capitalisationrulescontainedin theAct are,
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essentially,ananti-avoidancemeasure.Therules impose,in relationto
relatedparties,a foreigndebtto equity ratio.

5.18 Proposedsection16OZZZD, asintroduced,providestheforeign
bankwith an exemptionfrom thethin capitalisationrulesin relationto
foreigndebtprovidedto theAustralianbranchby non-residentassociates
ofthebank.

5.19 Thisamendmentwill ensurethat theexemptionfromthethin
capitalisationrulesis restrictedto branchesofthe bankwhichareengaged
in bankingbusiness.

Amendment 27: Notional derivative and foreign exchange transactions
between branch and bank

5.20 ProposedsectionJ6OZZZE recognises,for Australiantaxation
purposes,derivativeproducttransactionsbetweena foreignbankandits
Australianbranch. Proposedsection16OZZZFis a mirror provision
which recognisesforeignexchangetransactionsbetweenthebankandthe
branch.

5.21 Both sectionshavebeenredraftedto ensurethatonly amounts
which areshownin thebranch’saccountingrecordsaspaymentsor
receiptsin respectof thenotionaltransactionsaretreatedasif theywere
paymentsor receiptsbetweenseparateentities. Paymentsandreceipts
thusrecognisedwill besubjectto the sametax accountingrulesfor the
recognitionof incomeanddeductionswhich applywhensimilaramounts
arepaidandreceivedby thebranchin respectof derivativeandforeign
exchangetransactionsenteredinto with thirdparties.

Amendments 28 and 29: Withholding tax on interest paid by an
Australian branch of a foreign bank to the foreign bank

5.22 Thesetwo amendmentswill correcta draftingoversightby
includingareferenceto section221YL in proposedsubsections
16OZZZJ(1)and(2).

5.23 Proposedsection16OZZZJsetsout themethodfor determining
theamountof interestwithholdingtax payablein respectof interestthat i
treatedaspaidby theAustralianbranchof theforeignbankto thebank.

5.24 TheBill, asintroduced,correctlymakesreferenceto section
128B,which is anoperativeprovisionwhich setsoutthe generalrules
relatingto liability to withholdingtax. However,areferenceto section
221 YL, whichsetsout thegeneralrulesrelatingto thecollectionof
withholding tax,is also required.

5.25 Theseamendmentswill give therelevantprovisionits intended
effect.
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SupplementaryExplanatoryMemorandum

~mendment 30: Payment of insufficient or excess withholding tax

5.26 Proposedsubsection16OZZZJ(4) wasoriginally includedin the
Bill to assistwith thewithholding tax reconciliationprocessat year’s end
whenthebranch’saccountswerefinalised. It provideda mechanismfor
dealingwith discrepancies.

5.27 Becausethegeneralwithholdingtax collectionprovisionsdeal
quiteadequatelywith thereconciliationprocessandprovisionalready
existsfor thepaymentof insufficient or excesswithholding taxthe
proposednewprovisionis not needed.

5.28 Thisamendmentwill, therefore,omit thesubsectionasoriginally
introduced.
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SupplementaryExplanatoryMemorandum

~~j~qp(~r Amendment31

~ Sales tax -

~ Incentives for regional headquarters

Overview

6.1 TheBill providesfor salestax creditsin certaincircumstancesto
companiessettingup regionalheadquartersin Australia,wherethe
companieswereapprovedfor thatpurposebefore15 December1993.
This amendmentwill extendtheapplicationofthe creditprovisionsto
companieswhich obtainapprovalon or after15 December1993,and
beforetheBill receivestheRoyalAssent.

Explanation of the amendment

6.2 Theamendmentwill replacetheexistingsubclause155(6)of the
Bill, which containsthe definitionof ‘pre-approvedcompany’. Thenew
definitionof ‘pre-approvedcompany’will cover:

• companieswhich,before15 December1993,weregranted
written approvalby theTreasurer,or anotherMinister, for either
salestax exemptionor compensationfor thecostof salestax,on
importedequipmentwhich wasownedby thecompanyfor at
least9 monthsbeforeimportation;and

• companieswhich,on or after 15 December1993andbeforethe
daythattheBill receivestheRoyal Assent,theTreasureragreed
in writing to give conditionalapprovalasan ‘RHQ company’.

6.3 A ‘pre-approvedcompany’or a groupcompanyof a ‘pre-approved
company’will beentitledto claimthecredit on adealing,if thedealing
satisfiesthetermsof thecreditground.

6.4 Thecreditgroundappliesto dealingsby a ‘pre-approved
company’which takeplaceon or after15 December1993 andbeforethe
Royal Assent.However,acompanycannotmakea claim for a credituntil
afterthe Bill commences,namelythe datethat it receivestheRoyal
Assent.
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