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TaxationLaws Amendment Bill (No. 3)1993

GENERALOUTLINE ANDFINANCIAL IMPACT

Theamendmentswill amendtheTaxationLaws Amendment Bill (No. 3) 1993
in threerespects.

Amendments to provide deductions for the cost of establishing
grap vines

Theseproposedamendmentsprovidea four yearwrite-off for capital
expenditureon establishinggrapevinesin Australia.

Theamendmentsapply to expenditureincurredon or after1 July 1993 on the
establishmentof grapevines.

Financial Cost: Thecostof theamendmentsis estimatedto be
$1.5 million in 1994-95,$3 million in 1995-96and$4.5million in 1996-97.

Sales Tax: Application of penalties

The proposedamendmentwill clarify the extentto whichpenaltiescanapply
to actsor omissionsthat happenafterthe introductionof amendmentsof the
salestax lawin theParliamentbutbeforethey receivetheRoyalAssent.

Dateof effect: 26 October 1993

Proposal announced: ByAssistantTreasurer’sPressReleaseon
21 October1993.

Financial cost: Nil, asthe amendmentmakesno changeto the effectof the
existinglaw.

Sal a Tax Exemption: Child Care Services

Theseamendmentswill providesalestax exemptionforgoodsforuseby
certainprovidersof child careservices(otherthanemployersponsored
centres).Theexemptionwill alsoapply to goodsforuseby bodieswhichco-
ordinatefamily daycare.
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SupplementaryExplanatory Memorandum

Generally,exemptionwill onlybeavailableto child carebodiesor family day
careco-ordinationunitswhich areeligible to receivechild carefunding from
theCommonwealth,StateorTerritory. Childcareserviceswhich are
approvedby theMinisterfor Family Serviceswill also beentitledto
exemption.

Dateof effect: Theseamendmentswill applyto dealingswithgoodson or
after thedateof Royal Assent.

Proposalannounced: PrimeMinister’s‘Investingin theNationStatement’of
9 February1993.

Financial cost: The costof the amendmentsis estimatedto be$10 million
per year.
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TaxationLawsAmendment Bill (No. 3)1993

Amendments to provide deductions for the cost of
establishing grape vines

Summary of proposed amendments
The capitalcostof establishinggrapevinesin Australiafor useina
businessof primaryproductionis tobeevenlydeductibleoverfour years.
Thedeductionswill beavailableoncea vine is plantedin the land
[amendment(1)J.

Theamendmentswill apply to expenditureincurredon or after1 July
1993.

Explanation of the proposed amendments

Background

TheincomeTaxAsscssmentAct1936providesanumberof measures
underwhich the otherwisenon-deductiblecapitalcostof propertymaybe
written-off, suchas depreciationfor plantandarticlesandthecapital
allowancefor income-producingbuildings.

Generally,thereis nowrite-off availablefor thecapitalcostof establishing
or acquiringlive plants. Whetherexpenditureon establishinga live plant is
revenue- andso deductibleatthetimeincurred- or is capital, is generally
determinedby the lengthof theusefullife of theplant. Broadly,the longer
that life, themorelikely is the expenditureto becapital. Sothe costof
plantingannualcrops,suchaswheatandbarley, is deductibleatthe time
incurred.By comparison,expenditureonplanting trees,shrubs,grape
vines andsimilar long-livedplantsis generallycapitalandnotdeductible.

This is not to saythat all capitalcostsassociatedwith theestablishmentof
long-livedplantsarenotdeductible. Forinstance,thecapitalcostof
irrigating or trellisingavineyardmaybewritten-offunderthedepreciation
provisionsfor plantandarticles. Rather,it is thecost of preparingthe land
andthecostof the plantsthemselvesthat is notdeductibleif thosecosts
are capital.

Thereare someexceptionsto this generalunavailabilityof deductionsfor
capital expenditureonlive\plants. For instance:expenditureon
establishingtreesfor thepreventionof rural landdegradationcanqualify
for immediatededuction[section75D]; capitalexpenditureon acquiring
standingtimber is deductibleto theextentit relatesto the felling of the
timber for certainincome-producingpurposes[section124Jj.

Expenditureincurredon or after1 July 1993onestablishinggrapevines in
Australia for useina businessof primaryproductionis now to be evenly
deductibleoverfour years.Deductionswill be availablefrom the timethe
vinesareplantedin the land.
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Thedeductionswill be allowabletowhoeveris theownerof thevines
during the four yeardeductionperiod. If ownershipof thevineschanges
within the fouryeardeductionperiod, entitlementto deductionsin theyear
of changewill be pro-ratedbetweenpurchaserandvendor.

Thedeductiblecostof establishingavine is to comprisethecapitalcost of
preparingtheland(excludinglanddrainingandclearing),thecostof
plantingandthecostof thevine itself.

Theprovisionsthatwill authorisethesedeductionsfor thecapitalcostof
establishinggrapevinesarecontainedin proposedsection75AA. The
following providesa moredetailedexplanationof thesenewprovisions.

The amendments

Deductionfor qualifying expenditure

Deductionsareto be availableto theownerof agrapevine if thereisan
amountof qualifyingexpenditurein respectof theestablishmentof the
vine. Thevine mustbeusedin abusinessof primaryproductionfor the
purposeof gainingor producingassessableincome[new subsection
7SAA(1)J.

Meaning ofqualifyingexpenditure

“Qualifying expenditurein respectof theestablishmentof a grapevine” is
capita!expenditureincurredby a persononor after 1 July1993 onthe
establishmentof agrapevine in Australiaforusein abusinessof primary
production[new subsection 7544(4)].

Whatconstitutesthe capitalcostof establishinga grapevine is notdefined
- it is somethingthat is tobedeterminedineachcase.Broadly,the capital
costof establishinga vine isconsideredto compriseall thecostsincurred
up to the time thevine isestablishedin the land. Generally,costsof
maintainingplantsoncetheyare establishedarerevenueinnatureeven
thoughit maybesometimebeforetheplantsbecomeproductive.

Costsof establishinga grapevine in the landthatare capital in nature
wouldinclude:

• thecostof preparingthe landsuchasploughing,topsoilenhancement,
etcthat is attributabletothe vine;

• thecostof plantingthevine in the land; and

• thecostof thevine.

Thecostoflandclearinganddrainageofswampandlow-lying landwill
notqualify for deduction[new subsection7SAA(5)J.Suchimprovements
arenotconsideredto “depreciate”in thesensethat thebenefitof clearing
anddrainageis consideredtobepermanent.As well, it is Government
policy not to providetax concessionsfor whatcouldbeseento bean
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environmentallyinappropriateactivity (thiswasa reasonfor terminating
section75Awhich formerlyprovideddeductionsfor, amongotherthings,
thecostof clearinganddrainingland).

Thelegislationoperatesin relationto individualgrapevinesasa matterof
convenience- it overcomesdifficulties that mightotherwisearisein
identifyingthe relevantunit of propertyforwhich deductionsare
allowable. In practicalterms,taxpayerswill notberequiredto separately
calculatedeductionsfor a numberof vineswherethecostof eachcouldbe
expectedto bethesame. Thiswould commonlybethecasewherea
taxpayerestablishesa numberof vinesat the sametime.

Calculationofdeductions

Qualifying expenditure(ie. the capitalcostof establishingavine in the
land)is tobe evenlydeductibleoverfouryearscommencingat thetimethe
vine is first usedfor incomeproducingpurposes[new subsection
7544(2)]. A vine isconsideredto beusedfor income-producingpurposes
from thetime it isestablished(ie. planted)in the land - eventhoughit may
notbecomeproductivefor sometime - if it isbeingmaintainedfor the
purposeof harvestingthegrapesfor income-producingpurposes,suchas
for saleor forusein the makingofwine.

Deductionsareto bepro rated,betweenvendorandpurchaser,if vinesare
soldpartway throughayearof incomebeforetheendof the four year
deductionperiod.

Time limit on deductions

Deductionsare to beavailableonly during the four yearperiod
commencingatthetime a grapevinewasestablished(in effect, the time it
was first usedfor income-producingpurposes).‘Ibis is achievedby
specifyingthat a grapevine is takennottobeusedfor assessableincome-
producingpurposesaftertheendof four yearsfrom thetime thevine was
established[new subsection75A_4(3)J.

Losson destruction

A deductionwill beavailableon thedestructionof a grapevine to the
extentthat any amountof undeductedqualifyingexpenditurein relationto
the vineis greaterthan anyamountreceivedor receivablein respectof the
destruction[new subsections 7SAA(6)&(7)j

Recoupmentof expenditure

A deductionwill notbeallowablefor so muchof thequalifying
expenditureon establishinga grapevine asisreimbursedto thetaxpayer
who incurredtheexpenditureif the amountof thereimbursementis not
assessableincomein thehandsof thetaxpayer[new subsections
7SAA(8),(9)&(1O)].
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Extendedmeaningof owner

As mentionedearlier,entitlementto deductionsfor qualifyingexpenditure
in respectof grapevinesrestswith the ownerof thevines. It isa general
legalprinciple that propertythat is affixed toland ina permanentmanner
becomespartof the land. Accordingly,taxpayerswhoestablishgrape
vineson landthat theydo notown might notbeconsideredat law to be
theownersof the vines.

Taxpayerswhoestablishgrapevineson landoverwhich theyholda
“Crown lease”will betreatedasthe ownersof the vinesfor thepurposes
of theseprovisions,aswill subsequentholdersof the leases,if the law
would otherwisetreatthemasnot theowner. “Crown lease”hasthesame
meaningasfor theplantdepreciationprovisionsand,broadly,meansa
leaseof land, easementoverland, orotherright overor inconnectionwith
land,that isgrantedby theCrown [newsubsection7SAA(11)J.

Extendedmeaningofperson

Theword “person” appearsin theprovisionsona numberofoccasions;
for instance,proposedsubsection75AA(4). Underincometax law, the
meaningof “person” includesa company(existingsubsection6(1)
definitionof “person”). Thismeaningis tobeextendedfor thepurposesof
theseprovisionsto includeapartnershipor a personin the capacityof a
trustee[new subsection7544(12)].
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Sales Tax: Application of penalties

Summary of proposedamendment
Theproposedamendmentwill clarify theextenttowhichpenaltiescan
applytoactsoromissionsthat happenafterthe introductionof
amendmentsof thesalestax law in theParliamentbut beforethey receive
theRoyalAssent[amendment(2)J.

Explanation of the proposed amendments
Section129 of theSalesTaxAssessmentAct1992 operatestorelievea
personof liability for a salestax penaltywhichwould otherwisebe
incurredin theperiod:

• startingon thedatea salestax amendingAct commences(or is
takento havecommenced);and

• ending28 daysafter theAct hasreceivedtheRoyalAssent;

wherethat penaltyappliesas aresultof theamendinglaw.

The intendedeffectof theprovisionis that,until the28thdayafterRoyal
Assentisgivento theamendinglaw,a personcannotbe guilty of an
offenceorbeliable to a penaltythat arisesfrom aninfringementof the
amendinglaw.

Forexample,if anamendingsalestax Act wereto increasethe rateof sales
tax on certaingoods,from 20%to 21%,with effectfrom thedateof
introductionof theAct (asaBill) in theHouseof Representatives,then the
resultwould bethat:

• a taxpayerwould beliable for latepaymentpenaltyunderthe
existinglawif the taxpayerfailedto makea paymentof tax atthe20%
rateby theduedatefor payment;

• a taxpayerwould notbeliable for latepaymentpenaltyunder
theamendedlawif thetaxpayerdoesnotaccountfor theadditional1%
of taxby theduedateforpaymentof the tax,providedthat the
taxpayermakesthatpaymentwithin 28daysof theamendingAct
receivingthe RoyalAssent.If the taxpayerdoesnotmakethat payment
by that date,thenlate paymentpenaltywill commenceto apply from
thatdate.

Therehasbeensomesuggestionthatsection 129couldoperateto relievea
taxpayerof anyliability undertheexistinglaw for tax onanassessable
dealingwherethat dealingis affectedby theamendingAct. In theexample
above,theargumentwouldbe that section129 would operateto relievea
taxpayerfor anylatepaymentpenaltyon the paymentof tax at the20%
rate.
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Thepurposeof this amendmentis to putbeyonddoubtthe intended
operationof section129. Thisamendmentis notconsideredtohaveany
substantiveeffecton theoperationof section129.

Theamendmentwill insertinto section129 anexpressstatementthat the
sectiondoesnotoperateto relievea personfrom liability to a salestax
penaltyto theextentto which the liability wouldhaveexistedevenif the
salestax amendingAct hadnotbeenenacted.
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Sales Tax Exemption: Child Care Services

Summaryof proposedamendments
Theseamendmentswill providesalestax exemptionfor goodsfor use
mainlyby certainprovidersof child careservices(otherthanemployer
sponsoredcentres).Theexemptionwill alsoapply to goodsfor useby
bodieswhich co-ordinatefamily daycare.

Generally,exemptionwill onlybeavailabletochild carebodiesor family
daycareco-ordinationunits whichare entitledto receivechild carefunding
from the Commonwealth,a Stateor a Territory. Childcareserviceswhich
are approvedby the Ministerfor Family Serviceswill alsobeentitledto
exemption.

Background to the legislation
Schedule1 to the Sales Tax (Exemptions and Class Wcations) Act 1992
identifiesgoodswhich areexemptfrom salestax. TheAct doesnot
currentlycontaina specificexemptionfor child careservices.

Explanation of proposed amendments
Theseamendmentsof Part8 of Taxation Laws Amendment Bill (No. 3)
1993 will inserta newItem (Item144A) into Schedule1 of theSalesTax
(Exemptions and ClasstjIcations) Act 1992whichwill give effectto the
proposedexemptionforchild careservices[amendment(3)].

Exemptchild carebodies

Only “exemptchild carebodies”will beableto claimexemption.There
will betwo typesof child carebody which maybeexempt:

• bodieswhoseprincipalfunctionis to provideoneormoreof the
following typesof child care:

longday care- thisserviceisprovidedinspeciallyadapted
centresto predominantlyunderschoolagechildren. Careis
providedon aregularfull orparttimebasisandis generally
availablefor 8 hoursa day,48 weeksperyear.

outsideschoolhourscare - thisserviceisfor schoolage
childrenbeforeandafterschoolhours.

vacation care - this serviceis forschoolagechildren~ ring
schoolholidays.

occasionalcare- thisserviceis for flexiblechild care. Children
arenotnecessarilycaredfor on aregularbasisbutastheneed
arises.
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Personswho provide family daycarein their homeswill notbe
regardedaschild carebodies.Employersponsoredbodieswill be
excludedfrom theexemption.

family daycareco-ordinationunits. A family daycareschemeis a
networkofindividuals,organisedby a centralco-ordinationunit, who
providecarein theirown homesfor otherpeople’syoungchildren. A
co-ordinationunit organisestheprovisionof family day care,supports
the careproviders,arrangestheplacementof childrenwith caregivers
andmonitorsthecare.

However, thesebodieswill berequiredto meeta furtherconditionto
qualify forexemption.Theywill onlybeexemptif they areeligible to
receiveCommonwealth,Stateor Territory governmentfundingor are
approvedby theMinisterfor Family Services[amendment(4) - clauses
1334 and13311:newsection(311) of the SafesTax(Exemptionsand
Classifications)Act 1992].

Commonwealth,Stateor Territo,’yfunding

A child carebodyof thekind describedabove,which provideslongday
care,outsideschoolhourscare,vacationcareand/oroccasionalcarewill
beabletoclaim salestax exemptionif it is eligible to receivefunding from
the Commonwealthor aStateor Territory in connectionwith that child
care. This is fundingspecificallyto assistwith, or support,theprovisionof
thechild care[amendment(4) - clause13311:newsection(38)(1)(b)of
the SalesTax(ExemptionsandClassifications)Act 1992J.

Similarly, a family daycareco-ordinationunitwill beableto claim
exemptionif it is eligible to receivefundingfrom theCommonwealthor a
StateorTerritory in connectionwith theorganising,supportingand
monitoringof family daycare. This is fundingspecificallyto assistwith, or
support,thoseactivities[amendment(4) - clause13311:newsection
(3B)(3)(b) of the Sales Tax (Exemptions and Classifications)Act1992].

Generally,eligibility for therelevantfundingwill be determinedin
accordancewith child careguidelinesadministeredby the relevantStateor
Territorydepartmentor theCommonwealthDepartmentof Health,
Housing,LocalGovernmentandCommunityServices.Eligibility for
funding is usuallyevidencedby thesigning,andcontinuedexistence,of an
agreementbetweenthechild careserviceandthegovernmentfunding the
service.Thetermsof theagreementarebasicallythat thechild carebody
will beeligible for fundingif it continuesto observecertainconditions.

Eligibility for ChildcareMsistance(feerelief) may qualifya child care
bodyfor exemption.Otherkindsof fundingwhich mayqualify a child care
bodyfor exemptionareoperationalassistanceandestablishmentor capital
grants.

Fundingwhich is intendedtobenefita particulargroupin thecommunity,
butwhichincidentallybenefitsa child carebody will not qualify thebody
for exemption.Forexample,receiptof funds to enablea child carebody
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to employadisabledpersonwould not, of itself, qualify it for salestax
exemption.

Approvalby theMinister for Family Services

TheMinisterfor FamilyServiceswill also haveadiscretionto approve
exemptionfor child carebodieswhich arefundedinotherways. The
approvalwill bein accordancewithguidelinesagreedbetweenthe
AssistantTreasurerandtheMinisterfor Family Servicesandtakethe form
of a disallowableinstrument[amendment (4) - clause 133B:newsection
(3B)(1)(b), (3)(b) and (4) of theSalesTax (Exemptionsand
Classifications)Act1992].

Employersponsoredchild carecentres

Certainemployersponsoredchild carebodieswill beexcludedfrom the
exemption.Thebodieswhich will be excludedwill be:

• bodiesestablishedand maintainedprincipally for theprovisionof long
daycare,outsideschoolhourscare,vacationcareoroccasionalcare;

• locatedon premisesownedor leasedby oneor moreemployers;and

• wherethe provisionof careis principally for childrenof employeesor
theemployer[amendment (4) - clause1338:newsection(3B)(2)of
theSaksTax (Exemptions and Classifications) Act 1992].

Exemptgoods

Not all goodspurchasedby anexemptchild carebodywill beexempt. In
thecaseof exemptchild carebodiesestablishedandmaintainedprincipally
for theprovisionof longdaycare,outsideschoolhourscare,vacationcare
or occasionalcare,exemptionwill only beallowedfor goodsfor use
mainly in theprovisionof thosekinds of care. Forexample,abody
responsiblefor a longthy carecentrewhich alsoprovidesfamily support
servicesv~’illnotbeableto claim exemptionforgoodswhich will beused
mainly in theprovisionof thefamily supportserviceslamendments(5)
and(6) - clause134(ab,}:newItem 1*/A, Schedule1 to theSalesTax
(ExemptionsandClassifications)Act 1992].

Thegoodsfor which family daycareco-ordinationunitswill be ableto
claim exemptionwill begoodsusedmainly inorganising,supportingand
monitoringtheprovisionof family thy care. Exemptionwill notextendto
goodsacquiredby individualcaregiversforusein providingcarein their
homes[amendments(5) and(6) - clause 134(ab): new Item 144A,
Scheduk1 totheSalesTax(ExemptionsandClas4fications)Act1992).
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