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General outline and financial impact

Employee share schemes

Amendstheemployeesharescheme(ESS)provisionssetout in Schedule
2 to:

• excludesharesor rightsacquiredatmarketvaluefromthenewESS
measures.Thetaxtreatmentofthesesharesandrightswill remain
unchanged.

• excludebenefitsthatconsistof moneyor otherpropertygivento a
trustto obtainshareson behalfof employeesfromthedefinitionof
‘fringe benefit’ in theFringeBenefitsTax AssessmentAct 1986to
avoiddoubletaxationof suchbenefits.

• give taxpayerstheoptionof electingthat thenewmeasures,which
will generallytakeeffecton28 March 1995,will apply to shares,or
rightsto acquireshares,acquiredsincetheoriginal ESSchangeswere
first proposedon 10 May 1994.

Dateofeffect: 6pmin theACT (andtheequivalenttimeelsewhere)on
28 March 1995.

Amendmentannounced: Not previouslyannounced.

Financial impact: Thenatureof theamendmentsis suchthata reliable
estimatecannotbemade.

Compliancecostimpact: Thereareno compliancecostsfor taxpayers
from theseamendments.

Refunds of TFN amounts

Amendsin two respectstheprovisionsof theBill concerningthe refundof
TFN amountsdeductedin errorby investmentbodies.Thefirst
amendmentchangestheconmiencementdateof therefundprovisionsfrom
1 July 1995 to thedateof RoyalAssentto theBill. Thesecondamendment
introducesnewprovisionswhich will limit the liability of investment
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bodiesto providerefundsfor TFN amountsdeductedin errorprior to the
dateof RoyalAssent.It will maintaintherightsof investorsin thesecases,
withexistingrightsto receivea directrefundnow to beexercisedby
investorsagainsttheCommissionerof Taxationratherthanagainst
investmentbodiesasis currentlythecase.

Dateofeffect: Royal Assent.

Amendmentannounced: Not previouslyannounced.

Financial impact: None.

Compliancecostimpact: Thereareno compliancecostimplications
associatedwith thefirst amendmentto changethe commencementdate.
Thesecondamendmentto limit the liability of investmentbodiesto
providerefundsfor deductionsmadebeforeRoyalAssentwill havethe
effectofreducingcompliancecostsfor investmentbodies.

Superannuation and determination of life expectation factor

Ensuresthattheamendmentproposedin Item 31 of Schedule3 appliesto
anannuitywherethebeginningoftheperiod to whichthefirst payment
of theannuityrelatesis onor after 1 April 1995.

Dateofeffect: 1 July 1994.

Amendmentannounced: Not previouslyannounced.

Financial impact: Insignificant.

Compliancecostimpact: Thereareno compliancecostsfor taxpayers
from this amendment.

Late lodgment penalty

Theamendmentswill delaythecommencementoftheproposedlate
lodgmentpenaltiessothat theywill applyto incometax returnsfor the
1995-96yearandlateryearsofincome.

Theamendmentswill alsoenableindividual taxpayersto claim a tax
deductionfor paymentsof the interestpenalty.

Dateofefftct: Thedateof RoyalAssent.

Proposalannounced: Not previouslyannounced.
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Generaloutline andfinancial impact

Financial impact: It is notpossibleto makea reliableestimateofthe
revenueimpactcausedby delayingtheintroductionof theproposedlate
lodgmentpenaltyamendments.However,thecostto therevenuewould
beminimal. Thetax deductibilityof interestwill causeanunquantifiable
butsmallreductionin revenuecollections.

Compliancecostimpact: Thereareno compliancecostsfor taxpayers
from theseamendments.
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Amendments1 to 3

Employee share schemes

Overview and explanation of the amendments

1.1 Amendments1 to 3 makechangesto theemployeesharescheme
(ESS)provisionssetout inSchedule2 to theBill.

Am ndment 1: Shares or rights acquired at market value

1.2 NewDivision 1 3A generallytaxesthedifferencebetweenthemarket
valueof a shareor right andtheconsiderationgivenby theemployee(i.e., the
‘discount’ontheshareorright) atthetimetheshareorright is acquired.
Whereanemployeepurchasessharesor rightsunderanESSformarketvalue,
therewill generallybeno amounttaxedasthereis no discount.

1.3 However,a discountmayariseundernewDivision 13A wherethe
sharesor rightsarepurchasedunderanESSfor marketvalueandthe
employerplacesarestrictiononthe saleof thesharesor rights.The discount
would bethedifferencebetweenthe marketvalueof thesharesor rights atthe
timetherestrictionslift andtheconsiderationgivenfor the sharesor rights.

1.4 Item 1 will beamendedto insertnewparagraph139C(2A) to
excludefrom thenewESSarrangementssharesor rightsacquiredfor
considerationequalto or greaterthanmarketvalue. Thetax treatmentof these
sharesandrightswill remainunchanged.

Amendment 2: Subsection 136(1) (definition of fringe benefits)

1.5 Item 9 will amendthedefinitionof ‘fringe benefits’ in section136(1)
oftheFringe BenefitsTax AssessmentAct 1936sothat benefitsacquiredby
employeesandtheir associatesunderanemployeeshareschemewill notbe
subjectto fringebenefitstax.Thiswill ensurethat therewill beno double
taxationof thebenefitsfrom employeeshareschemes(thediscountonthe
shareorright will beincludedin theassessableincomeof theemployee).

1.6 Newparagraph (hb) of thedefinitionof’fringe benefits’ to be
insertedby Item 9 will excludebenefitsacquiredby aninterposedtruston
behalfof employees.As currentlyworded,theonly benefitcoveredby
paragraph(hb) is theprovisionof sharesorrightsto acquireshares.This does
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notallow for thesituationwhereanemployergivesmoneyor otherproperty
to atrustto acquiresharesfor employees.

1.7 To ensurethatdoubletax is avoidedin all cases,paragraph(hb) in
Item 9 will beamendedto excludefrom thedefinitionof ‘fringe benefit’
benefitsgivento a trustthatconsistof moneyor otherproperty.Theterm
‘moneyor otherproperty’,which would includesharesor therightto acquire
shares,will besubstitutedfor ‘a shareor right’.

Amendment 3: Option to elect that the new measures will apply from 10 May 1~
1.8 ThecurrentESSarrangementswereannouncedon,andtakeeffect
from, 28 March1995. Someemployersmayhaveactedin relianceon the
original ESSproposalsannouncedon 10 May 1994.

1.9 Newitem13 will give employeestheoptionof electingto havethe
newESSmeasuresapply to shares,or rightsto acquireshares,acquiredafter
7.30p.m. on 10 May 1994andbeforeorat 6p.m.on28 March 1995.

.10 Newitem13A setsouthow anelectionmustbemadeto take
advantageof theconcessionsprovidedby Part4. An electionmaybemade
within 90 daysafterthe commencementof theItem or whenthetaxpayer
lodgeshisor herreturnfor the 1994-95incomeyear.
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Amendments4 toll

Refunds of TFN amounts

2.1 Amendments4 to 11 applyto Part 1 ofSchedule3 of theBill.

2.2 Theychangein two respectstheprovisionsof theBill concerningthe
refundof TFN amountsdeductedin errorby investmentbodies.Thefirst
changeis to thecommencementdateof severalof theprovisionsfrom 1 July
1995 to thedateof RoyalAssentto theBill.

2.3 Thesecondchangeintroducesnewprovisionswhich will limit the
liability of investmentbodiesto providerefundsfor TFN amountsdeducted
inerrorpriorto RoyalAssent.It will maintaintherightsof investorsin these
cases,with existingrightsto receivea directrefundnow to beexercisedby
investorsagainsttheCommissionerof Taxation.

Summary of the amendments

Purpose of the amendments

Applicationdates

2.4 It is necessaryto changethe commencementdateof 1 July 1995for
someoftheprovisionscontainedin theBill asthat datehasnow passed.In
addition, representationsby anumberof investmentbodieshaveledto new
provisionsbeingproposedto dealwith their liabilities in respectof TFN
amountsincorrectlydeductedin thepast.Theproposednewprovisionswill
haveeffect, fromthe dateof Royal Assent,on deductionsmadebeforethat
date.

Amountsdeductedbefore the date of Royal Assent

2.5 Section221YHZDA ofthe IncomeTax AssessmentAct 1936
currentlymakesinvestmentbodiesliableto refundto investorsTFN
amountsthat theyhavedeductedin errorandpaidto theCommissionerof
Taxation.TheBill proposesanewrefund systemfrom 1 July 1995.If that
dateis left asthecommencementdatefor thenewsystemit mayremove

Overview
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rightsthat investorscurrentlyhavein respectof TFN amountsincorrectly
deductedduring theperiod1 July 1995 to thedateof RoyalAssent.

2.6 It is not intendedthatrightsthat investorscurrentlyhaveunderthe
lawbe removed.A changeto thecommencementdateis necessaryto avoid
that possibility.

2.7 Sinceintroductionof theBill, a numberof investmentbodieshave
statedthat theexistenceof thoserightsin respectof TFN amountsthatmay
havebeendeductedin errorbefore1 July 1995 is amatterof serious
concernto them.Thisis becauseof the liabilities thatthey still havein
respectof thedeductionsandbecauseofthecompliancecostsinvolved in
connectionwith refunds.It is proposed,therefore,to relieveinvestment
bodiesof thoseliabilities, withoutdisturbingexisting investorrights, by
makingtheCommissionerof Taxationliable to providedirectrefundsin
lieu oftheparticularinvestmentbody.

Explanation of the amendments

2.8 Theamendmentswill altertheapplicationdateof theprovisionsof
theBill thatdealwithrefundsto investors(currentlyin theBill at 1 July
1995 - item12). Items1 to4 oftheBill, whichprovide for investment
bodiesto moreeasilyrecoveryfrom theCommissionerof Taxationamounts
thattheyhaverefundedto investors,remainapplicableto deductionsmade
onor after 1 July 1995.Items6 to 11 oftheBill andnewitem4A now apply
fromthe dateof RoyalAssent.[Amendments10and11]

2.9 Thecurrentliability of investmentbodiesto refundamounts
deductedin errorpriorto thedateof Royal Assentis amendedby new
sections221YHZDAB and221YHZDAC. Thesenewprovisions,asinserted
by theamendments,apply to deductionsmadebefore1 July 1995and
deductionsmadeduring theperiod 1 July 1995to the dateof RoyalAssent
respectively.

2.10 Newsection221 YHZDAB appliesto deductionsmadebefore
1 July 1995. It transfersfrom aninvestmentbodyto theCommissionerof
Taxation,the liability toprovidea refundin all casesexceptwherean
applicationfor refundhasalreadybeenmadeto theinvestmentbodyor the
errordiscoveredby the investmentbodyprior tothecommencementdateof
thenewprovision.The Commissionerof Taxationwill refundonthe same
conditionsasinvestmentbodies.Personswho areentitledto a refundarenot
entitled to a crediton assessmentof theamountdeductedinerror. [Item 11,
amendment9]

2.11 Newsection221YHZDAC appliesto deductionsmadein erroron 4
orafter 1 July 1995 butbeforethedateof RoyalAssent.Wherean
applicationfor arefundof anincorrectlydeductedamountis made,or an
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RefundsofTFNamounts

errordiscoveredby theinvestmentbody,before16 July 1996the
investmentbodywill refundtheamount.However,after 15 July 1996,the
CommissionerofTaxationbecomesliable to provideanyrefundfor
amountsdeductedin errorduringtheperiodto which thesectionapplies(on
thesamebasisasis to existfor deductionsmadebefore1 July 1995)and
applicationsfor refundsmustthenbemadeto theCommissioner.Persons
who areentitledto a refundare notentitledto a credit onassessmentof the
amountdeductedinerror.[Item 11,amendment9]

2 12 OtheramendmentstotheBill aremerelyconsequentialto the
amendmentsdescribedabove.Theseotheramendmentsarecontainedin
amendments4 to 8.

#. 13 The following chartexplainstheoperationof thechangesproposed
by theseamendments:

Refund arrangements where TFN amounts deducted in error and
remitted to the ATO

Deductionsmadebetween
1 July 1991 and30 June

1995

Deductions made Deductionsmade
between30 June 1995 from Royal Assent

and Royal Assent but before 1 July
1996

Deductionsmadefrom
1 July 1996

Wherean applicationfor a
refundis lodgedor theerror
discoveredby an investment
bodybeforethedateof
RoyalAssenttheinvestment
bodywill refunddirectly.

Wherean applicationfor arefundis lodgedor
an errordiscoveredby an investmentbody
beforeoron 15 July 1996theinvestmentbody
will refunddirectly.

Wherean applicationfor a
refundis lodgedoran error
discoveredby an investment
body beforeor on 15 July
following thefinancialyear
in which thedeductionwas
madetheinvestmentbody
will refunddirectly.

Wherean applicationfor a
refundis lodgedor theerror
discoveredby an investment
body from thedateof
RoyalAssenttheATO will
refunddirectly.

Whereanapplication
for arefundis lodgedor
theerrordiscoveredby
an investmentbody
after15 July 1996the
ATO will refund
directly.

Wherean application
for arefundis lodged
or an errordiscovered
by aninvestmentbody
after15 July 1996the
ATO will creditor
refundunderthenew
arrangements*.

Wherean applicationfor a
refundis lodgedoran error
discoveredby an investment
body after15Julyof the
yearfollowing thefinancial
yearin whichthe deduction
wasmadetheATO will
creditor refundunderthe
newarrangements*.

(*Under thenewarrangements,an investorwho hasnot appliedto an investmentbodyby the15Julyof

theyear aftera TFNamountwasincorrectly deductedwill generallyobtaina creditfor theamount
whentheinvestor~sassessmentfor thepreviousyear is made.Investorswill beentitledto directrefunds
onlywheretherequirementssetout inproposednewsection22JYHZDAAaresatisfied)
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Amendment12

Ui~JSuperannuation and determination

~ of life expectation factor

Overview and explanation of the amendment

3.1 Amendment12 appliesto Part 4ofSchedule3 of theBill.

3.2 Item 31 of theBill proposesthatthe deductibleamountof a life
timesuperannuationpensionor annuity is to becalculatedbasedonthe
taxpayer’slife expectancyatthebeginningof theperiodin respectof which
thepensionor annuity is payable.

3.3 Thisamendmentensuresthat Item 31 appliesto anannuitywhere
thefirst dayof theperiod to which thefirst paymentof theannuity relatesis
on or after 1 April 1995.

3.4 Thepurposeofthe amendmentisto overcomeconcernsregarding
the retrospectivenatureof theapplicationprovisioncurrentlyproposedin
Item 32.
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Amendments13 to 16

Late lodgment penalty

Overview and explanation of the amendments

4.1 Amendments13to 16applytoScheduleSof theBill.

4.2 Amendment13 insertsnewitemJA which will enableindividual
taxpayersto claim adeductionfor paymentsof the interestpenaltythat is
beingimposedunderthenewsubsection163C.Thiswill give a payment
of interestfor latelodgmentthesametreatmentasapaymentof interest
forunderpaymentor latepaymentof tax.

4.3 Amendments14,15and16will delaythecommencementof the
proposedlatelodgmentregime.The newpenaltieswill applyto income
tax returnsfor the 1995-96yearandlateryearsof income.
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