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General outline and financial impact

State and Territory bodies

• Makestwo minor technicalamendmentsto theprovisionsrelatingto
taxbenefittransfers.Theseamendmentswill changethedateof effect
of theamendmentsto section51 AD andDivision 1 6D from 1 July
1994to 1 July 1995.This amendmentwill ensurethattheamendments
havetheir intendedeffect.

• Introducestwonewconsequentialamendments.Thefirst will ensure
thattaxpayerswho receivegrantsin relationto, orrecoupmentsof
researchanddevelopmentexpenditurefrom StateandTerritory bodies
(STBs)aretreatedin the sameway astaxpayerswho receivesuch
recoupmentsor grantsfrom governmentsandgovernmentauthorities.

The secondconsequentialamendmentis partof apackageof
safeguardsonthe useof lossesanddeductionsby STBswhichare
remainingin theCommonwealthtaxnetbecausetheywill besoon
privatised.Theamendmentwill ensurethat superannuation
contributionsmadeaftertheSTB is privatisedwill not be deductibleto
theextentthatthosecontributionsarein respectof unfundedliabilities
thataccruedduringtheperiodfrom 1 July 1995 until the STB is
privatised.

• ExemptsStateandTerritory superannuationfundsfrom salestax, if
theyfall within thetermsof the exemptionfor STBs.

• Makesatechnicalamendmentto thetransitionalprovisionsfor the
salestaxexemption,to ensurethat excludedSTBsdo nothaveaccess
to thetransitionalcreditground.

Financial impact: Nil.

Employee share schemes

Makesanumberof minor changesto the employeesharescheme
provisions.Oneamendmentintroducesananti-avoidancemeasureto
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ensurethattheprovisionshavetheirintendedeffect.Otheramendments
correctsomeminor draftingerrors.

Financial impact: Thenatureof the amendmentsis suchthatareliable
estimatecannotbemade.
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Ck~pin Amendments1 to 9

Amendments24 to 27

State and Territory bodies

Explanation of the amendments

The following amendmentsrelateto Schedule1 of the Bill.

Amendment 1: No deduction for unfunded superannuation contributions

TheBill introducedsafeguardson theuseoftax lossesanddeductionsby
StateandTerritory bodies(STBs)whichremainin theCommonwealthtax
netafter1 July 1995.

This amendmentensuresthatsuperannuationcontributionsmadeafter
suchan STB is sold to privateinterestsarenottax deductibleto theextent
thattheyarein respectof liabilities thathadaccruedduringtheperiod
from 1 July 1995 until it is soldto privateinterests[new section24AYAJ.
This is achievedin two steps.First,no deductionat all will beallowable
to thebody undersection82AAC of theIncomeTax AssessmentAct1936
(theAct) unlessit obtainsacertificatefrom anactuary,statingthe

actuarialvalueof anyunfundedsuperannuationliabilities whichhad
accruedfrom 1 July 1995 until thetime of thesale[new subsections
24AYA(2) and (3)]. Thecertificatemustbe obtainedbeforethebody
lodgesits taxreturnfor theyearin whichit ceasesto be anSTB or within
suchfurthertime astheCommissionerallows[newsubsection
24AYA(4)J.

Secondly,if thereis anamountof unfundedliabilities, deductionsfor
superannuationcontributionswill bedenieduntil, in total, theyexceedthe
amountof theunfundedliabilities [newsubsections24AYA(5) and (6)].
This is achievedby providing for athresholdamountof superannuation
contributionsthatmustbe madein ayearbeforeadeductionwill be
available.Thethresholdis calledthe‘unfundedliability limit’ [new
subsection24AYA(7)J. In its first yearof operationthe limit will be the
certifiedamountofunfundedliabilities. If thelimit is notexceededin the
first year,it will bereducedin thesecondyearby theamountof
superannuationdeductionsdeniedundernewsection24AYA in the first
year.The limit will beprogressivelyreducedin this wayuntil it is
extinguished.
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Becauseit is possibleto makemorethanonecontributionin ayearand
eachseparatecontribution is potentiallydeductible,wherethe sumof all
superannuationcontributionsin ayearexceedsthedeductionlimit new
subsection24.4YA(6) allocatesapartof thedeductionlimit to each
superannuationcontributionmadein theyear.This hasbeendonepurely
asatechnicalmatterandsimply hasthe effectof allowing adeductionfor
theamountof contributions,in total, thatexceedsthedeductionlimit.
(Thealternative,of denyingdeductionsfor contributionsin ayearuntil the
deductionlimit is reached,would bemore complexandwouldbe likely to
produceundesirabletiming andapportionmentdifficulties.)

Amendment 2: Definition of prescribed excluded STB

SeveralprovisionsaffectSTBs whichareremainingin the
Commonwealthtaxnetafter 1 July 1995.For conveniencesakesuch
entitiesarecalled‘prescribedexcludedSTBs’ becausetheyareexcluded
STBswhichareprescribedas taxableby regulation.This amendment
insertsadefinitionof ‘prescribedexcludedSTB’ into proposednew
section24AZ.

Amendments 3,4,6,7 and 8: Tax benefit transfers

Oneofthe safeguardsintroducedon theuseof taxlossesanddeductions
by STBswhichremainin theCommonwealthtax netafter1 July 1995
wasto treatprescribedSTBs asexemptentitiesfor thepurposesof section
51ADandDivision 16D.

TheagreementbetweentheCommonwealthandtheStatesandTerritories
is thatthoseprovisionsshall applyfrom 1 July 1995,thedatefrom which
only bodiesduefor privatisationby 1 July 1997will be listedastaxable.
Dueto anoversighttheprovisionshaveadateofeffectof 1 July 1994.

Thoseprovisionsareto be amendedto changethedateof effectto 1 July
1995.

The definitionof ‘exemptpublic body’ in subsection1 59GEwill be
amendedto include anSTB (within themeaningof Division lAB) the
incomeof whichis exemptfrom tax fitem 9AJ. This anecessary
consequentialamendmentin orderto ensurethatDivision 1 6D hasits
intendedeffect.

Item 10 will beamendedso thenewsection1 59GEA will referto a
‘prescribedexcludedSTB’ insteadof ‘an STB (within themeaningof

Division lAB)’.

Item 5 will beamendedto omit thedefinition of ‘prescribedexcluded
STB’ asthedefinition hasbeenmovedto proposednewsection24AZ.
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Stateand Territory bodies

Theitem will also beamendedto crossreferencesection51AD to
Division lAB.

Thedateof effectof Item 5 (whichensuresthat ‘prescribedexcluded
STBs’ aretreatedasexemptentitiesfor thepurposesof section51AD) and
Item lOis amendedto 1 July 1995.

Amendment 5: Research and development expenditure

BecauseSTBswhichusedto claimincometaxexemptionunder
paragraph23(d)will now claimexemptiononly undernewsection24AM,
paragraph23(d)will havelimited application.TheBill madeseveral

consequentialamendmentsto theAct to ensurethatprovisionscontinued
to havetheeffectthattheywereintendedto have.Oneprovisionwhich

wasomittedwassection73C.

Section73C reducesadeductionfor researchanddevelopment
expenditurewherethetaxpayerclaimingthedeductionreceivesor
becomesentitledto receivearecoupmentof or grantin respectof the
whole or anypartof thatexpenditureby or from theCommonwealth,a
Stateor Territory or anauthorityconstitutedby or underalaw of the
Commonwealth,aStateor aTerritory.To ensurethattheprovisionhasits
intendedeffect it is necessaryto amendparagraph73C(2)(b)to includean
STB asapotentialsourceof sucharecoupmentor grant.[Item 6AJ

Amendment 9: Sales tax exemption for superannuation funds

This amendmentwill amendproposednewsubsection3D(6) of theSales
Tax (ExemptionsandClass~fications)Act 1992 (theAct). Proposed
section3D is containedin item l7to the Bill.

TheBill providesfor certainSTBsto beexemptfrom salestax, unless
theyare‘excludedSTBs’. ‘ExcludedSTBs’ aredefinedin proposed
subsection3D(6). Asthe Bill wasintroduced,StateandTerritory owned
superannuationfundswere‘excludedSTBs’ andwereto be deniedsales
taxexemption.

This amendmentwill removesuperannuationfundsfrom thedefinition of
‘excludedSTBs’. Consequently,StateandTerritory superannuationfunds
whichfall within thetermsof thenewexemption,andwhicharenot
‘excludedSTBs’ on thebasisthattheywereprescribedby regulation,will
be eligiblefor salestaxexemption.

Amendments 24 to 27: Sales tax - amendments to the credit provisions

Thesearetech~ñcalamendmentsto ensurethatthetransitionalcredit
groundoperatesasintended.
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Item 11 ofSchedule9 of theBill containsatransitionalcredit ground
(TCR2)whichappliesto dealingswith goodsoccurringbetween1 July
1994andthedatethattheBill receivestheRoyal Assent.Thecredit
groundis availableto bodieswhichwould havebeenableto claimthe
newsalestaxexemptionfor STBs,if it hadbeenin forceat thetime of the
dealing. Theexemptionappliesfrom thedateof RoyalAssent.

Certainbodiesare‘excluded’ from theexemption.Theseincludebodies
whichareprescribedby regulation.It wasalsointendedthatprescribed
bodieswould be ‘excluded’ from thetransitionalcreditground;however,
no mechanismwasprovidedfor doingthis.

TCR2 will thereforebe amendedto denycreditsto STBswhicharelisted
in regulations,for theperiodfrom 1 July 1994to 30 June1995.A new
creditground,TCR3,will operateto denycreditsto prescribedSTBsfor
theperiodfrom 1 July 1995 to the dateof RoyalAssent.Thetwo credit
groundsareneededbecausedifferentSTBswill beprescribedfor the
periods1 July 1994 to 30 June1995,and1 July 1995 to thedateof Royal
Assent.

Creditswill not be paiduntil theregulationshavebeenmade.
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Amendments10 to 23

Employee share schemes

Explanation of the amendments

Thefollowing amendmentsrelateto Schedule2 of theBill.

Am ndments 10 and 12: Anti-avoidance

Theseamendmentsensurethat sharesorrightsprovidedto employeesby a
companygroupthroughinvestmentcompaniesarenot taxed
concessionally.This is doneby addingananti-avoidanceprovisionstating
that,undercertainconditions,the shareor right of aninvestmentcompany

will notbe aqualifying shareor right.

Theseconditionsare:

- thetaxpayerreceivingthe sharesor rights is employedby the
investmentcompanyandby anothercompany;and

- the investmentcompanyandthe othercompanyarepartof the
samegroup;and

- thepredominantbusinessof the investmentcompanywasto

acquire,sell or hold shares,securitiesor otherinvestments.
[Item 1]

A holdingcompanythatholdssharesin operatingsubsidiariesthatarenot
investmentcompanieswill not itselfbe aninvestmentcompany.

Amendment 11: Provider deductions

Undertheproposedsection139DCanemployercan,undercertain
conditions,claimadeductionfor theimputedcostof qualif~’ingsharesor
rightsprovidedto employees.Proposedsubsection1 39DC(2)limits this
deductionto themarketvalueof thesharesorrightsor to $500,whichever
is less.This amendmentto theBill furtherlimits thedeductionto the
discountgivento thepersonreceivingthe sharesor rights.Without such
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anamendment,an employercouldclaim adeductionunderthis
concessionevenwheretheemployeehasreceivedno benefit(eg. where
theemployeepaysfull marketpricefor the sharesor rights).[Item 1]

Amendments 13 and 14: Approved stock exchange

Theseamendmentsdefine whatis ‘anapprovedstockexchange’for the
purposesof thenewemployeeshareschemeprovisions.[Item 1J

Amendment 15: Foreign investment funds

Someshareswhichfall to betaxedunderthenewemployeesharescheme
provisionsmayalso,in somecircumstances,be subjectto taxunderthe
foreign investmentfund provisions.To avoidanydoubletaxation,andto
ensurethatthe deferralconcessionof theemployeesharescheme
provisionsremainsavailable,this amendmentexemptsthesharesor rights
from the foreigninvestmentfund provisionsfor theperiodprior to the
time at whichthosesharesor rightsaretaxedundertheemployeeshare
schemeprovisions.[Item 7AJ

Amendments 16, 18, 21 and 23: Transitional provision election

Item 10 providesthreetransitionalarrangementsfor thenewprovisions.
Thesearecontainedin subitems3, 4, and5. While thetransitional
arrangementin subitem5 requiresataxpayerto makeanelectionfor it to
apply,subitems3 and4 apply automatically.This amendmentprovidesfor
thosetaxpayerswho fall within subitems3 and4 to electthatthose
subitemsnot apply.

Amendment 1 7: Transitional provision - subitem 10(3)

Thetransitionalarrangementof subitem 10(3)currentlyappliesonly to
sharesor rightsof theemployercompany.This amendmentextendsthis
arrangementto sharesor rightsof theholdingcompanyof theemployer.
[Item 10]

Amendments 19 and 20: Transitional provision - subitem 10(4)

In thetransitionalarrangementof subitem10(4) thereis arequirementthat
theemployeeshareschemebe approvedby shareholdersbeforethedate
thenewemployeeshareschemearrangementswereannounced.As some
overseasjurisdictionsmaynotrequiretheiremployeeshareschemesto be
approvedby shareholders,thisamendmentensuresthis requirementis not
necessaryin thesecases.[Item 10]
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Employeeshareschemes

Amendment 22: Public company

Also in Item 10, thetermpublic companyhasbeengiventhe same
meaningasin the CorporationsLaw (subitem7). It is possiblethat,in
somesituations,theterm‘public company’in this provisionmayexclude
foreignholdingcompaniesandcompanieswhichhavebeenestablishedby
statute.This amendmentdefinesthetermto include companieslistedon
approvedstockexchangesandcompanieswhichhavebeenestablishedby
statute.[Item 10]
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