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GeneralOutline andFinancialImpact

General Outline and Financial Impact

TheInsolvency(TaxPriorities)Legislation Amendment
Bill 1993will amendvariousActs, in particular,theIncome
TaxAssessmentAct1936andtheCorporationsLaw. The
amendmentsproposedwill:

abolishtheexistingpriority oftheCommissionerof
Taxationfor tax debtsin relationto certainunremitted
amountswhich becomepayableafter30 June1993
(Chapter1 of theExplanatoryMemorandum).

• establisha newregimeto enablethe Commissionerto
recoverthosedebtsearlierandmoreeffectively. The
main elementsofthenewregimeare:

- theCommissionerbeingableto initiate recovery
actionfor an unremittedamounton thebasisofan
estimateof thatamount(Chapter2 ofthe
ExplanatoryMemorandum);and

- the impositionof apenaltyon companydirectors
equalto theircompany’sunremittedamountsoran
estimatethereof( of theExplanatoryMemorandum).

TheBill alsocontainsconsequentialamendmentsto the
CorporationsLaw, theBankruptcyAct 1966andtheCrown
Debts(Priority) Act1981. Theseamendmentsare
necessaryto placetheCommissionerin thesamepositionas
othercreditors(PartB of theExplanatoryMemorandum).

Proposalannounced: Aspectsof theproposalwere
announcedin ajoint statementby theTreasurerandthe
AttorneyGeneralon 2 December1992.

Dale ofeffect: Apply to unremittedamountswhich become
payableafter30 June1993.

Financial impact: Any lossof revenuefrom abolishingthe
Commissioner’spriority is expectedto beoffset by revenue
collectedunderthenewrecoveryregime.
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Clauses involved in the proposed amendments

Clauses involved in the proposed amendments

Preflminary

Clause1: stipulatestheshort title of theAct asbeingthe
Insolvency(TaxPriorities) LegislationAmendmentAct
1993.

Clause2: stipulatesthecommencementdateof the
provisionsof theBill.

Income Tax Assessment Act 1936

Clause3: defines“Principal Act” asbeingtheIncomeTax
AssessmentAct1936.

Clause4: extendsthemeaningof “tax” in section215 of
thePrincipal Act to refer to liabilities in relationto
unremittedamounts.

ClauseS: extendsthemeaningof “tax” and “taxpayer” in
section218 of thePrincipalAct to referto liabilities in
relationto unremittedamounts.

Clause6: relocatesthe liability of an employerunder
subsection221P(1)whendeductionsmadearenot applied
in theappropriatemannerin relation to purchasingtax
stamps. Theliability is relocatedto newsubsection
2216(2D).

Clause7: will insertnew subsection221P(JA) into the
PrincipalAct to ensuretheCommissioner’spriority will not
apply to amountsdeductedunderDivision 2 ofPartVI
which becomepayableafter30 June1993.

Clause8 : insertsfour newsubsectionsintosection221Rin
Division 2 of thePrincipalAct. Thefirst subsection
extendsthemeaningof amountspayableunderDivision 2
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Clausesinvolvedin theproposedamendments

to includeamountsandpenaltiesin respectofunpaid
estimatesundernewDivision 8 andpenaltiespayablein
relationto thoseamountsundernewDivision 9. The
secondsubsectioncoverstheapplicationofthoseamounts
when recoveredandthe third subsectiondealswith
statementsin recoveryproceedings.Thefourth ensuresthe
new termsreferredto in Division 2 havethemeaninggiven
to thosetermsin NewDivision 8.

Clauses9 and10: arecomparableto clauses7 andSand
relateto deductionsunderDivision 3A ofPartVI.

Clauses11 and12 :arecomparableto clauses7andSand
relateto deductionsunderDivision 3B of PartVI

Clauses13 :preservesthecurrentoperationofthepriority
provisionin subsection22IYHZD(3) in Division 3B in
respectof TFN withholding taxpayablebeforeI July 1993.

Clauses14and15 :arecomparableto clauses7 and8 and
relateto deductionsunderDivision 4 of PartVI.

Clause16: insertnewDivisions 8, 9 and 10 into the
PrincipalAct. Thesectionsin the newDivisions are
summarisedbelow.

Division S - Prompt recovery,through estimatesand
payment agreements,ofamountsnot remitted under
Divisions 2, 3A, 3B and 4.

SubdivisionA - ObjectandInterpretation

Section222AFA: explainsthepurposeof new Division 8
asenablingtheCommissionerto takepromptandeffective
action to recoverunremittedamounts.Theactionwill be
facilitatedthrough themakingof an estimateof theamounts
deductedandcommencingrecoveryproceedingsbasedon
theestimate.

Section222AFB: introducesnewterminologyfor the
proposedarrangementswherebytheCommissionerwill be
ableto commencerecoveryproceedingsbasedon an
estimate.
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Clauses involved in the proposed amendments

Section222AFC: explainstheconceptsof unpaidamount
ofa liability andunpaidamountof an estimate.

SubdivisionB - Making,reducingandrevokingestimates

Section222,40A:describesthecircumstanceswhenthe
Commissionermaymakeanestimateofthe unpaidamount
of a liability aswell asthebasisfor theestimate.

Section222A0B: explainsthedetailsof theestimatenotice
which theCommissionermustsendto thepersonor the
person’strustee(if applicable),when the Commissioner
makesan estimate.Theestimatenoticewill invite the
personliable to makea statutorydeclarationsettingout the
actualliability. Whereadeclarationis made,theestimated
liability will be reducedto theactualamount.

Section222AGC: explainsthat anestimateis to be reduced
if thepersonliable,ortheperson’strustee,givesa statutory
declarationto theeffect that theactualamountis lessthan
theestimate.Thesectionalsoprovidesthat the
Commissionercanreduceanestimateat any time. Where
theestimateis reducedfor areasonotherthanthereceiptof
a statutorydeclaration,theCommissionermustnotify the
personliable of theunderlyingliability andthereduced
amountof thatliability.

Section222AGD: is similar to section222A0Cand
explains that an estimateis revoked if thepersonliable, or
theperson’strustee,givesa statutorydeclarationto the
effect thatno deductionsweremade.

Section222AGE: detailsthemattersfor theCommissioner
to considerwhenexercisinga powerundersections
222AGCand222M3D.

Section222A6F: detailstherequirementsfor statutory
declarationsmadeforproposedarrangementsdealingwith
reducingandrevokingestimates.

Section222AG0:providesthatonly oneestimatecanbe in
forceatany onetime in relationto thesameliability.
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Clausesinvolvedin the proposedamendments

SubdivisionC - Recoveringunpaidamountofestimate

Section222AH4: specifiesthattheliability to payan
estimateis separateanddistinct,butparallelto the
underlyingliability and thejudgmentdebtin respectof that
amount. Thesectionalsoexplainsthatpaymentofone
parallelliability will reduceotherparallel liabilities to the
sameextent.

Section222AH8: is necessaryto addressthesituation
whereanamountpaidto dischargeanestimateof an
underlyingliability exceedsthatliability. Thesection
providesfor theexcessto beusedtodischargeother
existing liabilitiesandany balanceremainingto be
refunded.

Section222AHC: details theavailabledefencesin
recoveryproceedings.Thesectionentitlesthepersonliable
(or trusteeif appropriate)to file an affidavit to verify facts
sufficientto provetheactualamountof underlyingliability.

Section222AHD: statestheeffectofanaffidavit on an
estimatewhenthereasesufficient factsto provethat the
underlyingliability neverexistedorhasbeendischargedin
full.

Section222AHE: specifiestherequirementsfor an
affidavit undersection222AHC to beusedasadefencein
recoveryproceedings.

SubdivisionD - insolvencyProceedings

Section222A1A: statesthata statutorydemandissuedon
an estimatebasisis changedaccordingly,orsetaside,if the
estimateis later reducedorrevokedrespectively.

Section222A1B: ensuresthatfailure to comply with a
statutorydemandbasedon an estimatewould not be
evidenceof insolvencyif theunderlyingliability is lessthan
$2,000.

Section22241C: statesthattheestimatewould bereduced
by theexcessif the unpaidamountofanestimateis more
thantheswornamountof liability undersection222A1B.
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Clausesinvolvedin theproposedamendments

Section222410: specifiestherequirementsfor an
affidavit undersection2224lB in termsof time, factsto
verify, andwho it mustbeswornby.

Section222A1E: statesthegroundson whicha statutory
demandis not to be setasideor variedby acourtin
recoveryproceedings.

Section222/iF: providesfor an estimateto be admitted
asproofin a bankruptcyorwindingup.

Section222410:enablesatrustee,who controlsthe
propertyofa personliable for anestimateof unpaid
liability, to rejecttheproofof theliability on thegrounds
thatthe liability neverexistedorhasbeendischargedin full.

Section222A1H: setsout therequirementsfor a statutory
declarationfor thepurposesofsection222410.

Section222411: specifiesthatSubdivisionD haseffect
regardlessofanyprovisionof theCorporationsLaw of a
Stateor Territory.

SubdivisionP - Penaltyfor latepaymentofestimate

Section222AJA: imposesalate paymentpenaltywhenthe
amountofestimateremainsundischargedafter7 daysfrom
whentheCommissionersendsthenoticeofestimateto the
personliable.

Section222MB: providesthatthepenaltiesfor the
estimatedandunderlyingliabilities areparallel liabilities.

Section222AJC: providestheCommissionerwith powers
to remit thelate paymentpenalties.

SubdivisionF - Effecton liabilities underthisDivision andother
Divisions((estimatereducedor revoked

Section222AKA : statesthatareducedamountof estimate
andanestimatethathasbeenrevokedaretakento have
effectasif theoriginal amountof theestimatehadbeenthe
reducedestimateorneverbeenmade.
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Clausesinvolvedin theproposedamendments

Section2224KB: providesthat an estimatebeingreduced
orrevokedwill notaffect theCommissioner’sright in
relationto theunderlyingliability.

SubdivisionG - Paymentagreements

Section22241.4;enablestheCommissionerto agreeto
acceptpaymentofa liability overa periodoftime by
instalments.

Section222ALB:enablestheCommissionerto applythe
paymentsunderan agreementin whateverwayheorshe
thinksappropriate.

SubdivisionH - Miscellaneous

Section222AMA: providesthat theliability for anunpaid
amountofestimateorunderlyingliability remainpayable
despitejudgmentbeingenteredby court.

Section2224MB: providesthatestimatenoticesgivento
personsliable for unremittedamountsareto be givento a
person’strusteeby thepersonwhentheperson’sproperty
hasbecomevestedin, orthecontrolof theperson’sproperty
haspassedto, thetrustee.

Division 9- Penaltiesfor directorsofnon-remitting
companies

SubdivisionA - Objectandinterpretation

Section222ANA: explainsthepurposeofDivision 9 as
beingto ensurethat acompanyeithermeetsits obligations
underDivision 2, 3A, 3B, 4 or 8, orgoespromptlyinto
voluntaryadministrationunderPart5.3A of the
CorporationsLaw orinto liquidation.

Section222ANB: introducesthenewterminologyusedin
Division 9.

SubdivisionB - Companyfailing to remitunderDivision2, 34,
3B or 4

Section222404: specifiesthattheprovisionswill apply to
acompanyincorporatedundertheCorporationsLaw.
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Clausesinvolvedin theproposedamendments

Section222A0B: detailswhat directorsof companymust
do in theperiodfrom whendeductionshavebeenmade
until thedatethosedeductionsaredueto be paidto the
Commissioner.

Section22240C: imposesa liability on directorsfor an
amountequalto thecompany’sunremitteddeductionsif the
requirementsofsection222401?arenot met.

Section222A0D: imposesa liability on newdirectorsif
therequirementsofsection222401?arenotcompliedwith
within 14 daysof becominga director.

Section22240K: providesthat theCommissioneris not
entitled to recoverapenaltyuntil 14 daysaftergiving notice
to thepersonliable. The sectionalsodescribesthe
informationto becontainedin thenoticeandexplainswhat
hasto be donefor thepenaltyto be remitted.

Section222A0F: providesthatthenoticeto thedirectorsis
to be sentto thedirector’saddressasnotifiedto the
AustralianSecuritiesCommission.

Section222400: remits thepenaltyimposedon directors
if theymeetthestipulatedrequirements.

Section222A0H: statesthatapenaltyfor which a director
is liable is aparallelliability to penaltiesimposedon other
directorsandthecompany’sliability. Thesectionexplains
thetreatmentof aparallelliability whenapaymentis made.

Section222401: providesthat adirectoris entitledto be
indemnifiedby thecompanyoranyoneelsefor any
paymentshe orshema*s by wayof penaltyunderthese
provisions.

Section222A0J: detailsdefencesavailableto directors
whentheCommissionerseeksto recoverthepenaltyfrom a
director.
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Clausesinvolvedin theproposedamendments

SubdivisionC - Companyfailing to payestimateunder
Division8

Section222APA: specifiesthattheprovisionswill applyto
acompanyincorporatedundertheCorporationsLaw.

Sections222AP8to 222AP1: aresimilarprovisionsto
sections222A0Bto 222401exceptthattheyrelateto
directorswho fail to ensuretheircompanypaysthe
estimatedliability.

SubdivisionD - Companycontraveningpaymentagreements
underDivision8

Section222AQA: requiresthedirectorsto ensurethe
companycomplieswith thetermsof any payment
agreement.

Section222AQB: explainstheeffectsonparallelliabilities
ofa directormakingapaymentunderanagreement.

Section222AQC: providesadirectoris entitledto be
indemnifiedby thecompanyoranyoneelsefor any
paymentshe orshemakesunderthepaymentagreements.

Section222AQ0: describesthedefencesavailableto a
directorin recoveryproceedingswhenan agreementhas
beencontravened.

Division 10-Miscellaneous

Section222ARA:specifiesthatPartVI asamendedis not
intendedto limit orexcludetheoperationof Chapter5 of
theCorporationsLaw.

Clause17: containstheapplicationprovisionsfor certain
amendments.

Administrative Decision (Judicial Review) Act 1977

Clause18: defines“Principal Act” asbeingthe
AdministrativeDecisions(JudicialReview)Act 1977.
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Clausesinvolvedin theproposedamendments

Clause19: insertsinto ScheduleI of thePrincipalAct a
paragraphto describethedecisionsof theCommissioner
which arenot reviewable.

Corporations Law

Clause20: defines“CorporationsLaw” to meanthe
CorporationsLaw setout in section82oftheCorporations
Act1989.

Clause21: insertsnewsection44384 to providethatan
administratorwill bepersonallyliable for amountsof tax
dueundera remittanceprovisionduring theperiodof
administration.

Clause22: amendssection443Cby omitting “section
443A or 443B” andsubstituting“this subdivision”.

Clause23: amendssection443Dby omitting “section
443A or443B” andsubstituting“SubdivisionA or a
remittanceprovisionasdefinedin subsection443BA(3~’.

Clause24: amendssection459Eto enablethe
Commissionerto servea demandbasedon estimatesofthe
liabilities undertheremittanceprovisions.

Clause25: insertsnewsection58SF which expressly
providesthatthe liabilities of acompanyunderaremittance
provisionwill be debts.

Clause26: amendssection588FGto deemtaxdebtsto be
for valuableconsiderationto enabletheCommissionerto
availof thedefencein thevoidabletransactionsprovisions.

Clause27: insertsnewsectionSS8FOAand588F08.
New section588FGAenablestheCommissionerto be
indemnifiedby thedirectorsif any tax debtsaredeclared
void by thecourt. Newsection588FGBprovidesdefences
for directorswhomayberequiredto indemnify the
Commissioner.

71



Clausesinvolvedin theproposedamendments

Clause28: amendssection588Y to excludedebtsdueto
theCommissionerundertheremittanceprovisionsfrom the
applicationof subsection588Y(2).

Consequential Amendments of other Acts

Clause29: containsconsequentialamendmentsto other
Acts resultingfrom theremovaloftheCommissioner’s
priority. Theamendmentsto theseActsaresetout in the
Scheduleof thisamendingAct.

Clause30: is a transitionalprovision relatingto the
amendmentsto section122 of theBankruptcyAct. It
providesthat section122 applieson orafterthedatetheAct
getsRoyalAssent,evenif thetax becamepayablebefore
thatday;anddespitetherepealof subsection123(5). The
subsectioncontinuesto apply in relationto adeductionto
which section221?of theAssessmentAct applies.
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Removalof Commissioners priority

Chapter 1

Removal of Commissioner’s priority

Summaryofproposed Explanation of the proposed
amendments 13 amendments 15
Background to the
legislation 13

Summaryof proposedamendments

Purposeofamendment: To removetheCommissioner’s
priority in respectofdebtsforcertainunremittedamounts.
Thosedebtscurrentlyhavepriority over all otherdebtsof a
personorcompanyin abankruptcyor an insolvency,
irrespectiveof whethertheotherdebtsarepreferential,
securedor unsecured.

DateofEffect: Theamendmentswill apply to unremitted
amountswhich becomepayableafter30 June1993.

Backgroundto thelegislation

Sections221P,221Y1-U,22lYl-IZD and221Y1Jof the
income TaxAssessment Act 1936 (AssessmentAct)
currentlygive the Commissionerpriority over all other
creditors(whetherpreferential,securedorunsecured)of a
person,includingacompany,in therecoveryof certain
unremittedamountswhenthepersonbecomesabankruptor
whenacompanyis placedinto liquidation orreceivership.

Themain debtsarethosewhich arisewhen

• taxinstalmentdeductions,madefrom salaryorwages
underthepay asyou earn(PAYE) arrangements;or

• deductions,madefrom prescribedpaymentsunderthe
prescribedpaymentssystem(PPS);

13



Chapter)

arenotremittedto theCommissionerin accordancewith
the Assessment Act.

The Commissioner also has priority for debts which arise
when deductions from natural resourcepayments,
unattributed income and deductions of withholding tax are
not remitted.

The priority doesnot extend to properly incurred costs and
charges of a trusteein bankruptcy or a liquidator. These
costs include expenses incurredby atrusteeor a liquidator
(including fees) and the costs of the application for
bankruptcy or winding up.

The Commissioner’s priority for unremitted amounts is
covered by the following provisionsin theAssessmentAct:

Unremitted amounts Subsections

PAYB 221?(1), (2) & (3)

?PS 221YHJ(3), (4) & (5)

Naturalresource& 221YHZD(3), (4) & (5)
otherunattributed
income payments

Withholdingtax 221YU(1),(2) & (3)

In theirjoint PressReleaseon 2 December1992,the
Treasurerand the Attorney-General announced that the
Commissioner’spriority wasto be abolished.

As aresultoftheamendmentsproposed,debtsdue to the
Commissioner, arising as a result of a failure to remit
amounts deducted, will be treated in a similar manner to
debtspayableto other unsecured creditors.

14



RemovalofCommissioner’spriority

Explanation of proposed amendments

Application of the removal of the Com,nissioneñt priority

Clause 7 providesthat theamendmentsto removethe
Commissioner’s priority will apply to debtsfor unremitted
amountswhich becomepayableafter30 June1993(New
subsection221F(’JA)J.

Will the Connnissioner’~s priority continueto apply?

Yes. The Commissioner’s priority will continuein respect
of unremitted amounts which become payablebefore1 July
1993.

CurrentframeworkfortheConunissionerspriority

Thesectionsin theAssessmentAct which enablethe
priority to operatearesummarised in the above table. The
purposeof thoseprovisionsis twofold.

First, theprovisions[subsections22lP(1),221YHJ(3),
22lYl-IZD(3) and22IYU(l)] operateto transferthe liability
for theunremittedamountsto atrusteein specific situations.
Thosesituationsarewhereall of thepropertyof theperson
whodeductedtheamountsbecomesvestedin, orthecontrol
of that person’spropertypassesto, a trustee.This would
occurwhena companybecomesinsolventandis placedin
liquidation.

Second,theremainingpriority provisions[subsections
22lP(2)& (3), 221YHJ(4)&(5), 22lY1-IZD(4) & (5), and
221YU(2) & (3)] havetheeffectof giving thedebtsfor the
unremittedamountspriority overotherdebtspayableby the
trustee. As the Commissioner’spriority is beingremoved,
thepriority provisionswill haveno applicationin respectof
unremittedamountswhichbecomepayableafter30 June
1993[Clauses7, 9, ii and 15].
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Applicationto amountswhich becomepayableafter30 June
1993 is achievedthroughareferenceto specificdeductions
made.Forexample,to achievethecorrectapplicationfor
PAYE unremittedamounts,it is necessaryto referto
deductionsmadeafter14 June1993for earlyremitting
groupemployersanddeductionsmadeafter 31 May 1993
for otheremployers[Clause7].

Taxstamps

Section221P(1)alsomakesemployersliable whentheyfail
to remitdeductionsundersection221Forpurchasetax
stampsasrequiredunder section 22 1G. The liability for
employerswhendeductionsarenotremittedalsoarises
throughtheapplicationof section22iF.

However,with section221P(1)havingno applicationfor
amountspayableafter30 June1993,the liability on
employersfor failing orrefusingto purchasetax stampshas
beenrelocatedfrom subsection221P(1)to newsubsection
221G(2D)[Clause6].

Liquidators,receiversandcertainagents

Section215 oftheAssessmentAct placesrequirementson
trustees(asdefinedin subsection215(1))aftertheir
appointment.For example,subsection215(1)requiresthe
trusteeto notify theCommissionerwithin 14 daysof
appointment.TheCommissionerthennotifies thetrusteeof
the amount of tax which is payable and will become payable.

Tax for section 215 purposes does not currently extendto
unremittedamounts.Thissituationisconsistentwith the
existenceof apriority in respectof thoseamounts.With the
priority beingremoved,Clause4 will amendsection215 to
makeit clearthat “tax” for section215 purposeswill include
theunpaidamountof a liability underaremittanceprovision
or theunpaidamountof an estimatetogetherwith any late
paymentpenaltiesin respectof thoseamounts.Thenew
unpaidamountsareexplainedin newsection222AFC.
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RemovalofCommissioner~priority

ClauseS amends section 218 in a similarmannerto the
amendmentsto section 215. Section 218 currently enables
the Commissioner to require a personwho holdsmoneyin
respect of another person to pay him, out of the money held,
an amount sufficient to cover the tax due by the other
person.

The amendment proposed in clauseS will extend the term
“tax” in section 218 to cover unremitted amounts not
currently included as well as the unpaid amountsand
associatedpenaltiesreferredto above. Theterm “taxpayer”
in section218 will alsobe extendedto includeaperson
liable to payamountsto theCommissionerunderDivisions
3B and4 andnewDivisions 8 and9.

Consequentialamendmentsto other Acts

To ensuretheCommissioner’spriority for unremitted
amountsoperateswith otherdebtswhichalsorankabove
unsecuredcreditors,thepriority provisionsin the
AssessmentAct arereferredto in otherCommonwealth
Acts.

TheActsaffectedaretheBankruptcyAct1966, theChild
Support(RegistrationandCollection)Act1988, the Crimes
(TaxationOffences)Act1980, the Crown Debts (Priority)
Act 1981, and the Life InsurancePolicyHolders’ Protection
LeviesCollectionAct1991.

The Schedule(Clause29] to this amendingAct proposesto
amendthoseActs to removethepriority references in
respectofunremittedamountswhich becomepayableafter
30 June1993.
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Estimationofunremittedamounts

Chapter 2

Estimation of unremitted amounts

Summaryof proposed Explanation of the proposed
amendments 19 amendments 20
Background to the
legislation 19

Summaryof proposedamendments

Purposeofamendment: To allow the Commissioner to
estimatetheunremittedamountswhich becomepayable
after30 June1993andto commencerecoveryactionon the
basisof thatestimate.

DateofEffect: Theamendmentsin thispartwilT apply to
unremittedamountswhich becomepayableafter30 June
1993.

Backgroundto the legislation

The Commissioner is currently requiredto establishthe
preciseamountof theunremittedamountbeforehe can take
any legal actionto recovertheamount. Thisoften frustrates
theefficientandtimely recoveryof theunremitted
deductionsbecauseof thenecessarydelaybetweennon-
remittanceandascertainmentof theunpaidamount.

While thepriority currentlyenablestherecoveryof
unremittedamountsin an insolvency(eitherin the
bankruptcy of an individual or in the winding up of a
company), it does not assisttheCommissionerto recoverin
hisday to thy dealingswith employersandpayers who do
not remitamountsdeducted.

Theamendmentsproposedin theBill seekto overcomethe
difficulties createdby theneedto establishtheprecise

19



Chapter2

amount of the debt by introducing a new recovery regime.
Thefeaturesofthenewregimeparallel thosefor recovery
arrangementsin othercountriessuchastheUnited
Kingdomwherean estimate of an unremitted amount is
made and recovery action commences on thebasisof that
estimate.

A key feature of the newregimewill enablethe
Commissionerto makean estimateof unremittedamounts
when the time for paymenthaspassed.Hecanthentake
actionto recoverthatestimateif he is not advisedofthe
actualamount. As the Commissioner is only interestedin
collectingtheactualunremittedamounts,apersonwill be
givenan opportunityto inform theCommissionerof the•
actualamountsdeducted.

Explanationof proposedamendments

The amendments proposed in new Division 8 areto be
insertedinto PartVI of theAssessmentAct. Theyenablethe
Commissionerto takepromptandeffectiveaction to recover
amountsnotremittedasrequiredunderDivisions 2, 3A, 3B
and4 ofPartVI (New section 222AFA].

Ter,nsusedin explanation

Newsection222AFBexplainsthenewtermsto be
introducedin new Division 8. Someof the terms are
describedbelow:

‘Person” includes:

a) an employerfor PAYE purposesasdefinedin
subsection221A(l) of theAssessmentAct; and

b) a personasthat termis definedfor thePPS
arrangementsin subsection221YFIA(1)of the
AssessmentAct; and

c) an investmentbodyas definedin section202Dof the
Assessment Act and

20



Estimationof unremittedamounts

d) a personwho is takento be theinvestmentbody in
relation to an investment because of subsection
221 YHZA(4) of theAssessmentAct; and

e) acompanywithin themeaningofDivision 4 ofthe
AssessmentAct in relationto distributionsby a
liquidator(seefor examplesubsection221YK(2)); and

0& g) a governmentbodyandapartnership.

“Statutorydemand”and“Statutoryminimum” havethe
same meaning as in the CorporationsLaw.

“Trustee”means a trustee(asdefinedin section6 of the
AssessmentAct) in whoma person’spropertyis vested,or
who hascontrolof thatperson’sproperty. Wheretheperson
is apartnership,theterm trusteeextendsto atrusteeofany
of the partners.

“Underlying liability” in relationto an estimateis theactual
liability to which an estimaterelates.

Newsection 222AFCexplainsthemeaningofthe newterms
unpaidamountof a liability andunpaidamountofan
estimate.Thetermsreflect theextentto which theliabilities
(basedon eitheractualorestimateddeductions)remain
undischarged.

WhentheCommissionermaymakean estimate

Undertheamendmentsproposed,wheretheCommissioner
hasreasonto suspectthatapersonhasnotremittedamounts
deducted from payments made during a period, he may
makean estimateof that person’sliability without
ascertainingtheactualamountdeducted[New subsection
222AGA(1)]. TheCommissionermaythencommence
recoveryactionon thebasisof that estimate.

Basisfor the Commissioner’s estimate

In making the estimate, the Commissioner will have regard
to anyrelevantinformationwhich is available[New
subsection222A0A(2)J. Suchinformationwould include,
for example, in the case of unremittedPAYB orPPS
amounts,theemployer’s[subsection221A(I)] oreligible
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Chapter2

paying authority’s [subsection 221Y1-IA(4)], recordsof past
deductions.

Noticetopersonliable

WhentheCommissionermakesanestimateof an
unremittedamount,hemustsendawrittennotice of the
estimate to the personwho madethedeductionandfailed to
remit that amount. It is envisaged that the notice could
containmorethanoneestimatewhere,for example,there
are unremittedPAYE orPPSdeductionsin respectofmore
thanone period. The noticewill alsostatethattheestimate
of the unremittedamountis due andpayable immediately
(Newsection222A6B).

Can theestimateoftheunremittedamountbereducedor

revoked?

The Commissioner’snotice will also advise that the estimate

• will be reducedif thepersonprovidesa statutory
declarationspecifyingtheamountof theunderlying
liability and the unpaid amount of the underlying
liability [Newparagraph222AGB(2Xe)andsections
222AGCand222AGF);or

• will be revoked if thepayer declaresthat no deductions
weremadein theperiodor periodscoveredin thenotice
[Newparagraph222AGB(2)fr)andsection222AGD).

Forareductionorrevocationtooccur,the statutory
declarationmustbea statutorydeclarationmadeunder the
StatutoryDeclarationsAct1959andmust be given to the
Commissionerwithin 7 days(or such longerperiodallowed
by theCommissioner)aftertheCommissionersendsnotice
of the estimateto theperson[Newsection222AGF1.

The Commissionermayreduceorrevokean estimateatany
time, but is not obliged to considerwhetheror not to do so
[Newsubsections222AGC(2)& 222AGD(2)). New
paragraphs222AGE(a) to (d) specifythemattersto be
consideredby theCommissionerin reducingor revokingan
estimate.Forexample,thefactthattheestimateis of the
unpaid amount of a liability and the purposeof the
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reductionis to bring theestimatedamountcloserto the
actualunpaidamountaretwo factorsto be takeninto
account.Also, any reductionsin theunpaidamountwhich
occurredaftertheestimatewasmadewould alsobe
relevant.

WheretheCommissionerreducesorrevokestheestimate
for any reasonotherthanasaresultof thereceiptof a
statutorydeclaration,he will be requiredto notify the
personliable that:

• he hasreducedtheestimate and advisethereduced
amountof theestimate;or

• theestimatehasbeenrevoked.

Thereductionorrevocationtakeseffectwhenthenoticeis
sent(Newsubsections222A0C(3)and222AGD(3)J.

Whocan makea statutory declaration?

Proposednew section222AGFalsooutlinesthe
requirementsfor a statutorydeclarationincluding theform
of thedeclarationandwho is to makethedeclaration.The
declarationwill specifyinformationsuchastheunpaid
amountof liability to which theestimaterelates,the
deductionsmadeduring theperiodin questionandhow
muchof thosedeductionswerepaid to theCommissioner
[Newsubsections222AGF(4)to (6)].

Newsubsection222AGF(7)providesthat thedeclaration
mustbe madeby:

a) if thepersonis acompanythat hasdirectors,asecretary
orboth - adirectororthesecretary;or

b) if thepersonis an individual - theperson;or

c) if thepersonis agovernmentbody - a prescribedperson;
or

d) if thepersonconsistsof two ormorepersonsincluding
oneormoreindividuals andis neitheracompanynora
governmentbody (forexample,a partnership)- that
individualoroneof thoseindividuals;or
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e) in any case- theperson’strustee.

Decisions about estimatesnotreviewable

TheBill alsoproposesthat theCommissioner’sdecision:

• aboutwhetherto make,reduceorrevokean estimate;
and

• to determinetheamountof an estimateorreduced
amount of an estimate;

will notbereviewableundertheAdministrativeDecisions
(JudicialReview)Act1977(theADJRAct) [Part 3 ofthe
Bill).

The reason why these decisions will not be reviewable is
thatapersonwho becomesliable to an estimatehasthe
absolute right to varytheamount of the estimate by
completing a statutory declaration.

Thisproposedamendment will beachievedby including the
Commissioner’sdecision

• aboutwhetherto make,reduceorrevokeanestimate;
and

• to determinetheamountof an estimateorreduced
amountof an estimate

in ScheduleI of theADJR Act.

CantheCommissionermakemorethan oneestimatein respect
ofthesameliability?

The Commissioner cannot make a new estimate in relation
to thesameliability while an estimateis in force. An
estimateis in forceif theCommissionerhasgivennoticeof
itto apersonandtheestimatehasnotbeenrevokedandthe
person’sliability to pay theestimatehasnot beendischarged
(Newsection222AGGJ.
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Natureof theliability createdbynotice

Theliability to pay an estimatewill be separateanddistinct
from the underlying liability. To avoid a “double recovery”
situation,of both theunderlyingliability andtheestimate,
theamendmentsprovidethat theunderlyingliability andthe
estimatedliability are“parallel liabilities”. Whenone
liability is dischargedin partor in full, theotherliability
will be dischargedto the sameextent(Newsection
222AHAJ.

Also, the operation of newsection222A11A(l)will make
theliability for theestimatedueandpayableimmediately.
This is consistentwith thefactthattheactualliability to
which theestimaterelates(theunderlyingliability) would
havebeendue andpayableon a dateprior to theestimate
beingnotified.

Whathappenswhentheestimate is too low or too high?

In practiceit will be mostunusualfor theCommissionerto
estimatepreciselytheactualunremittedamounts.Ofcourse
theestimatecouldbereducedto theactualunremitted
amountwhenthepersonliable, uponbeingnotified of the
estimateby theCommissioner,declareswhat theactual
unremittedamountwas. Theoperationofnew section
222AGCwill thenresultin theactualamountbeing
recovered as at present.

However,adjustments,eitherin favourof the
Commissioneror thepersonliable,will be requiredwhen:

• afternotification of theestimate,no statutorydeclaration
settingout theactualunremittedamountis received;and

• theCommissionerrecoverstheestimatedliability from
thepersonliable,eitherdirectly orthroughcourt
proceedings;and

• it is provedthat theactualunremittedamountwas
different to theestimatedliability.
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Theprimeobjectiveof theamendmentsinvolving the
estimationof unremittedamountsis to enablethe
Commissionerto recovertheactual amount which was
deducted and not remitted. Accordingly, the proposed
amendmentscontainprovisionswhichwill allow for
adjustments to be made to the estimate which will facilitate
collectionof theactualamount.

Newsection222AHBprovides that when the estimated
liability is paidandit is foundto exceedtheunpaidamount
oftheactualliability, theCommissionermustrefundthe
excess or apply it againstanyotherliabilities of theperson
tothe Commonwealthunderlawsadministeredby the
Commissioner and then refund any excess.

Ontheotherhandif the estimated liability is paid and is
foundto be lessthantheunpaidamountof theactual
liability, theCommissionerwill be ableto takerecovery
proceedingsto recoverthebalanceof theactualliability.

If there is morethanoneestimatenot paid,in thecaseof
PAYF deductions,andapersonpaysanamountthat does
not equalthetotal of theoutstandingestimates,the
Commissioner will be able to apply the payment to
dischargeanyestimatehe thinksappropriate,irrespectiveof
any directionfrom thepersonmaking thepaymentabout
how the paymentshouldbe allocated[Newsubsection
221R(IB)]. Newsubsection22IYHN(JA) which is inserted
by Clause10, providescomparablerecoveryarrangements
for estimatesand penaltiesin relationto PPSdeductions
under the PrescribedPaymentsSystem(PPS).

Will a person have theright to defend proceedings brought by
the Commissioner to recover an estimate on the basis that the
Commissioner’s estimate is higher than the actual liability?

Yes, new section 222A11C providesthat theCommissioner
is notentitledto recoverif the defendant proves by affidavit
that:

a) theunderlyingliability neverexisted;or
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b) theunderlyingliability hasbeen discharged; or

c) theunderlyingliability is lessthantheestimate.

In thecaseof (c), theCommissionerwill be entitledto
judgmentonly for the unpaid amount of the underlying
liability.

Newsection222/tHE stipulatesthat the affidavit must be
filed with the courtby the person liable. A copy must also
be servedon the Commissioner within 14 daysof the person
taking aproceduralstep,forexample,enteringan
appearance,as a party to the proceedings(if the Court does
not extend this time). The sectionalsosetsout what facts
the affidavit must verify andwho cansweartheaffidavit
(the samepersonswho can make a statutorydeclaration).

Insolvencyproceedings

Whatis theeffectofa statutorydemandservedona company
whentheestimatetheCommissioneris seekingto recoveris
eitherreducedor revoked?

If theCommissionerchoosesto recoveran estimateby
servinga statutorydemandon acompanyandtheestimate
is subsequently reduced or revoked, newsection222A1A
hasthe effect of either:

• changingthestatutorydemandto reflect thereduced
amountoftheestimate(in thisevent,thechanged
statutorydemandwill have the same effect as if it had
originally specifiedthereducedamount);or

• settingasidethestatutorydemand (when the estimate is
revoked).

If an estimatehasbeenreducedto an amountbelowthe
statutoryminimum,can a courtstill orderthewinding-upofa
company?

Newsection222MBprovidesthat acourtis not to presume
that a company is insolvent simply because it has not paid
the amount/s of an estimate/s if the underlying liability/ies
is below the statutoryminimum of $2,000.
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in winding up proceedings, whereanestimateis shownto
exceed the underlying liability by an affidavit, the amount
of theestimateis to be reducedby theexcess(Newsection
222A1CJ. Further, proposednewsection222A1Dcontains
the requirements necessaryfor an affidavit for the purposes
of a defence on a winding up application under new section
222MB.

is theamountofanestimateprovablein bankruptcyor winding
up?

Yes,unlesstheliability to which theestimaterelateshas
alreadybeenadmittedto proofand the proofhas not been
setaside. However, the Commissioner can prove for that
partof the underlying liability that exceeds the amount of
the estimate that has been admitted to proof(Newsection
222A1FJ.

Newsection222MGallows thetrusteeto reject,in full or
in part,aproofof debtbasedon an estimateof liability if he
or she files a statutory declarationin a courtthat has
jurisdictionover thetrustee’sadministration.The
declarationmustprovethat theunderlyingliability never
existedorhasbeenpaidor is less than the estimated
liability.

The Commissioner can apply to that courtto have the
trustee’sdecisionreversed.If theCommissionerdoesnot
apply to the court, or doesapply,but thecourtdoesnot
reversethedecision,theestimateis eitherrevokedor
reduced.

Newsection222A1Hsetsout therequirementfor astatutory
declarationto beusedby atrusteein supportof this
rejectionof aproofofdebtbasedon an estimate.

Do theseprovisionsconflict with theCorporationsLaw?

Newsection222/tI! makesit clearthatSubdivision Dwill
prevailif thereis anyconflict betweenthemandthe
CorporationsLaw provisions.
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Penalty for late payment of estimate

A late payment penaltyregime, similar to that for late
payment of PAYBdeductions in subsection 221F(12) and
other unremittedamounts,is proposedwhere an estimate
remainsundischargedattheendof 7 daysafter the
Commissionersendsthenoticeof estimateto theperson
liable (Newsection222AJAJ.

i-low is the latepaymentpenaltycalculated?

The late payment penaltywill be calculated from the due
dateof the underlying liability referred to in newparagraph
222AGA(lXb). That is the dateon which the unremitted
amounts,on which theestimatedliability wasbased,were
payableto theCommissioner.

As with late payment of PAYBdeductions, the penalty
amounts for a non government body will be a flat penalty
equal to 20%of the unpaid amount oftheestimateplus 16%
per annumon theunpaidamountof theestimateandon the
unpaidamountof theflat penalty(Newsubsection
222AJA(3)].

Nature of penaltyandconsequencesofpayment

Runningparallelwith this late paymentpenaltywould be a
penaltyfor theunderlyingliability, i.e., theactualamounts
deductedandnot remitted. Newsection222AJBprovides
that the penaltiesfor the estimated and underlying liabilities
axeparallelliabilities in thesamewayastheestimateand
underlying liability are parallel liabilities in newsection
222AHA.

Can the late paymentpenaltyberemitted?

Yes, the amendments provide the Commissioner with
similarpowersto remit penaltiesasarecurrentlyavailable
undertheremittanceprovisions(Newsection222/tiC].

Recoveryof latepaymentpenalty

Newsubsection221R(IB), in the case of late payment of
PAlE deductions,providesthemechanismfor the
Commissioner to recoverthe late paymentpenaltyin
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respect of an estimate. For example, newsection222AJA
in conjunction with other relevant provisions (see for
examplesection221R) in theotherDivisions in PartVI will
resultin thepenaltybeinga debtdueto theCommonwealth
andpayable to the Commissioner. The sectionalsoenables
theCommissioner,on recoveringapenalty,to applythe
amount(thedebtpayment)in respectofthedebtin question
or other debts arising from liabilities underother remittance
provisions.

Whatis theeffecton liabilities underDivisionSandother
Divisionsran estimateis reduced or revoked?

Newsection222AKA providesthat the liabilities are to be
adjustedwith effectfrom when they arose. Forexample, if
a late payment penaltywas calculated under newsection
222AiA in respectof an estimate andthatestimatewas
subsequentlyreducedby theCommissioner,thepenaltyso
calculated would be adjusted as if theoriginalestimatehad
not beenmade. Any penalty will still be calculated from
the duedateoftheunderlyingliability.

The new section also covers the situation where the
reductionorrevocationoccursafterthe penalty,as
calculatedon theoriginal estimate,is paid. In this situation,
the Commissioner must refund anyexcess amounts
recoveredorapplythat excessagainstany liability ofthe
personto the Commonwealth andrefundso muchasis not
soapplied.

Whatis theeffectofa reductionor revocationon the
Conzmissioner~srights in relation to theunderlyingliability?

To enable recovery of the actual amount deducted, new
section 222AK8 providesthatanestimatebeingreducedor
revoked will not prejudice the Commissioner’s rights in
relationto theactualunderlyingliability.
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Chapter 3

Penalty for directors In respect of unremitted amounts

Summaryof proposed Company failing to remit
amendments 31 under Division 2, 3A, 3B
Background to the or4 34
legislation 31 Company failing to pay
Explanation of ~ estimate under Division 8 39
amendments 32 Company contravening

payment agreement under
DivisionS 41

Summaryof proposedamendments

Purposeofamendment:To makecompanydirectorsliable
for deductionswhich aremadeby theircompanyandnot
remittedto theCommissionerasrequiredby thelegislation.

DateofEffect: Theamendmentwill apply to deductions
which becomepayableafter30 June1993asthe
Commissioner’spriority will no longerapply to those
amounts.

Background to the legislation

Underthecurrentlaw, thecombinedoperationof section
8Y of theTaxation Administration Act 1953 and section
21B of theCrimes Act 1974 canresultin companydirectors
beingconvictedin relationto theircompany’snon payment
ofamountsdeducted.As mentionedin Chapter1, themain
deductionsinvolved arethoseunderthePAVE andPPS
arrangements.

If convicted,companydirectorscanbe orderedby acourt to
pay reparationequalto theamountof thedeductions
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Thejoint Ministers’announcementof 2 December1992
notedthat theCommissioner’spriority only operateswhena
businessis put into someform of insolvencyadministration.
As a result, the current operation of the priority puts no
pressureon the personsliable to pay unremitted amounts
when due. If company directorswere madeliable for
unremittedamounts,which arecurrentlysubject to the
priority, solvency problems would be confrontedearlierand
theescalationof debtsin respectof thoseamountscouldbe
prevented.

The proposed amendmentswill allow theCommissionerto
takemoreeffectiverecoveryactionfor unremittedamounts
andwill removetheneedto haveaconvictionasa
prerequisiteto recovery.This resultwill beconsistentwith
the approach taken in several areasof directors’liability in
the Corporations Law as amended by the CorporateLaw
ReformAct7992.

Explanation of proposed amendments

Purposeofamendments:

Undertheproposedamendments,it will no longerbe
necessaryfor directorsto be convictedof failing to pay
unremitted amounts beforethey becomepersonallyliable to
pay those amounts.

The amendments proposed in new Division 9 of the
AssessmentAct will ensurethatacompanyeithermeetsits
obligations under Division 2, 3A, 3B, 4 or8, orgoesinto
voluntaryadministrationunderPart5.3Aof the
CorporationsLaw or into liquidation.

TheDivision imposesa dutyon thedirectorsto causethe
companyto do so. Theduty is enforcedby penaltiesequal
to the unremitted amounts. However, a penalty canbe
recoveredonly if theCommissionergives writtennoticeto
the person concerned. The penalty is automatically remitted
if thecompanymeetsits obligations,orgoesinto voluntary
administrationor liquidation, within 14 daysafterthenotice
is given.
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As explainedin theoutline to theamendments[New
sections 222ANA and 222ANBJ, directors will be liable for
unremittedamounts(oran estimatethereof)whencertain
optionsto extinguishoravoid thatliability arenot taken.
The options include:

theliability for theunremittedamount beingdischarged;

an administratorbeingappointed;or

thecompanybeginningto be woundup.

However, before the Commissioner can recover an
unremittedamount(orestimatethereof)by way of penalty
from directors,theCommissionermustnotify thedirectors
of theirliability for thepenalty. Thedirectorswill then
haveafurther 14 daysafterbeingnotifiedto havethe
penaltyremitted. Thepenaltywill be remittedif, at theend
of the 14 days,oneof theoptionsreferredto aboveis taken.

Framework of the provisions

Theamendmentsexplainedin this Partof the Explanatory
Memorandumaredivided into thefollowing three
Subdivisionscontainedin theBill:

Subdivision B Company failing to remit
underDivision 2, 3A, 313 or4

SubdivisionC Companyfailing to pay
estimateunderDivisionS

SubdivisionD Companycontravening
paymentagreementunder
Division 8

SubdivisionB [Newsections222A0Ato222A0J]contains
theconsequencesfor a directorwho fails toensurethata
companyunderhis orherdirectorshipwhich makes
deductions:

remits those deductions to the Commissioner; or
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makesanagreementwith theCommissionerto remit the
deductions;or

• goesinto voluntaryadministration;or

• goesinto liquidation

beforethe due date for payment of those deductions.

SubdivisionC [New sections222APAto 222AP1Jis similar
in operationto SubdivisionB except that it deals with the
situation where a directorfails to ensurethecompany
exercisesat leastoneof theaboveoptionswhenthe
companyhasbecomeliableto pay an estimateof the
deduction made.

Onuson directorsto ensurepaymentarrangementsarecomplied
with

SubdivisionD [Newsections222AQAto 222AQD]
containstheconsequencesfor directorswhenacompany
contravenesa paymentagreement.Theprovisionsenabling
theCommissionerto enterinto an agreementwith a person
liable are contained in newsection222AL4.

An explanationof new section222AL4is containedatthe
conclusion to this Part.

Company failing to remit under Division 2, 3A, 3B or 4

Applicationoftheprovisions

Theproposedamendmentsto pena.lisedirectorsfor
unremittedamounts(oran estimatethereof)will operate
only whena company,undertheir directorship,becomes
liable to pay to theCommissioneran unremittedamountin
respectof adeductionmadeandthat liability remains
unpaid. Theamendmentswill apply to deductionswhich
becomepayable after 30 June 1993 andto companies
incorporatedundertheCorporationsLaw [Newsection
222A0Aj.
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Directorswill beableto avoidbeingpenalisedif anyoneof
four options is takenon or before the date on which the
deductionsmadebecomedue andpayableto the
Commissioner[Newsection222A0BJ.

If noneof theoptions are takenby the due dateeach person,
who wasadirectorduring the period from whenthe
companybecameliable to remit (i.e., whenthedeductionin
question was made)until the due date, will be liable to pay
to the Commissioner, by way of penalty, an amount equal to
the unremitted amount [Newsection222A0C1. As
explainedearlier,theunremittedamountorunpaidamount
of a liability represents the deductions madeby the
company andnot remittedto theCommissioner.

Can newdirectorsbepenalised?

Yes. if a new directoris appointed after the due date for a
particularunremittedamount,thenewdirectorwill be liable
for that amount if none of the options in newsection
22240Baretaken within 14 days afterthe director’s
appointment[Newsection222A0DJ. As with existing
directors,new directorswill haveafurther 14 days,from
thetime theyarenotifiedby theCommissionerthattheyare
liable, to have the penalty remitted.

Howcan directorsavoidbeingpenalised?

Directorswill avoidbeingpenalisedunder the new
arrangementsif new section222A0B is compliedwith
before the due date for the deductions made. Compliance
will occur if:

thecompanypaystheunremittedamount[New
paragraph222A0B(2Xa)];or

the Commissioner and the company enter into a payment
agreementunder new section222AM to pay the
unremittedamount[Newparagraph222A0B(2)(b)J;or

the company has an administrator appointed under
sections436A, 436B or436Cof theCorporationslaw
[Newparagraph222A0B(2)(c)J;or
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thecompanybeginsto be woundup within themeaning
of theCorporationsLaw [Newparagraph
222A0B(2)(d)J.

Newsection222A0Bwill be compliedwith evenif the
directorsdid notcausetheeventto happen.Wherethe
sectionis notcompliedwith by theduedate,company
directorswill continueto be liable andundertheobligations
imposedby thenewarrangementsuntil complianceoccurs
[Newsubsection222A0B(3)j.

Whenwill theCommissionerrecoverthepenaltyundernew
sections222A0Cor222AOD?

Theproposedamendmentswill requirecompanydirectors
to be fully informedasto whentheyareliable for the
unpaidamountofa company’sliability underaremittance
provisionin respectof deductionsmade.However,
directorswill not be penalisedautomaticallywhenthe
complianceoptionsdescribedabovearenot taken.

BeforetheCommissionercanrecoverapenaltyequalto an
unremittedamountfrom adirector,theCommissionermust
individually give to thedirectorawrittennoticestatingthe
amountinvolved andallow thedirectoranother14 daysto
avoidtheimpositionof thepenalty[Newsection222A0EJ.

Whenwill thepenaltyberemitted?

Newsubparagraphs222A0E(bXi)to (iv) providethat the
directors’penaltyfor unremittedamountswill be remitted
if, at theendof 14 daysafterbeingnotified:

• theunpaidliability in questionis discharged[(i)]; or

• an agreementis in forceto dischargetheliability [(ii)];
or

• thecompanyis underadministration[(iii)]; or

• thecompanyis beingwoundup [(iv)].
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Howwill thenoticebegiven?

TheCommissioner’snoticewill be postedto thedirector’s
addressasprovidedby theAustralianSecurities
Commissionin accordancewith section242or 335 of the
CorporationsLaw [Newsection222A0Fj. Thissection
will ensurenoticesaresentto currentaddressesby requiring
theCommissionerto sendthenoticeto an addresswithin 7
daysof obtainingtheaddressfrom theASC.

Whatconstitutes giving or sending a notice?

The amendmentsasexplainedin this Chapterandelsewhere
(Newsection222A08Jreferto theCommissionergiving or
sendinga notice. Section29 oftheActsInterpretationAct
1901 clarifies themeaningoftheexpressions‘serve’, ‘give’
or ‘send’. Thosetermsareeffectedwhenthenoticeis
deliveredin theordinarycourseofpost.

Whatif complianceoccurswithin the14 daysfromwhenthe
Cominissioner’snoticeis givento individualdirectors?

In this event,new section222A0Gwill operatesothat the
penaltyin respectof theunremittedamountswill be
remittedforthosedirectorswho wereableto comply with
thenotice undernewsection222A0Eor who werenot
notified underthat section.

Forexample,if complianceresultedbecausean
administratorwasappointedbeforetheCommissionercould
notify thedirectorsundernewsection222A0E,thenthe
Commissionerwould bepreventedfrom recoveringthe
liability for unremittedamountsfrom thecompany’s
directors.

A directorwhoreceivesanoticewhich is notcompliedwith
within 14 dayswill not havethepenaltyremittedeven
thoughcompliancewith asubsequentnoticeto another
directoroccurs.

Director’~cand company’sliability generally

A company’sliability andthepenaltiesfordirectors(under
[new sections 222A0C, 222A0D1 for an unpaidamount
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will beparallelliabilities. Whenan amountis paidto
dischargeoneof the liabilitieseachof theotherliabilities is
dischargedto extentof thesameamount[Newsection
222A0Hj.

Director’s rights of indemniryandcontribution

Newsection222A01providesthatadirectoris entitledto
be indemnifiedby thecompany,or to obtaincontribution
from anyoneelsewho theCommissionercouldhavesued,
for paymentsheor shemakesby wayof penaltyasaresult
of thecompanyfailing to remit amountsdeducted.

Directors’defencesin recoveryproceedings

Theproposedamendmentscontaindefencesfor adirectorin
recoveryproceedingsby theCommissionerfor penalties
payableundernew sections222A0Cor 222A0D. It will be
adefenceif it canbeprovedthat, becauseofillnessor some
otherreason,a directordid not takepartin thecompany’s
managementwhennew section222A0Bhadto be complied
with [New subsection222A0J(2)].

It will alsobeadefenceif a directorcanprovethat sheor
he took all reasonablestepsto ensurethat thedeductions
madewerepaidto the Commissioner,orthecompany
compliedwith oneof theotherrequirementsin newsection
222A0Bby theduedate(orwithin 14 daysofbecominga
directorin thecaseof newdirectors)or that therewereno
suchstepsthatthedirectorcouldtake[Newsubsection
222A0J(3)].

Newsubsection222A0J(4)clarifieswhatis meantby
“reasonable”stepsin defenceproceedings.In additionto all
relevantcircumstances,considerationis to begivento when
andhowlong thedirectortookpartin themanagementof
thecompany.
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Companyfailing to pay estimate under Division S

Theobjectiveof theamendmentscontainedin theBill is to
enabletheCommissionerto recoverunreinittedamounts
which aredueandpayableafter30 June1993. The
amendmentsexplainedaboveinvolve makingdirectors
liablefor theactualunpaidliability orunremittedamount.

Chapter2 explainedtheproposedamendmentswhichwill
enabletheCommissionerto recover,theunpaidamountof
liability on thebasisofan estimate.Consistentwith those
amendmentsandtheamendmentsto recovertheactual
unpaidliability from directors,thenewarrangementswill
alsoextendto recoveringan estimateoftheunpaidamount
of liability from directors.

Newsections222APBto222AP1,which proposepenalties
fordirectorsequalto an estimateof theunremittedamount
will operatein amannersimilar to theprovisionsdescribed
above[New sections222A08to 222A0J1which operateto
recovertheactualunremittedamount.

Directorswill becomeliable for anestimateof the
unremittedamountwhencertainoptionsarenot taken
within 14 daysaftertheCommissionernotifies thecompany
oftheestimate.

Whyaresimilar provisionsrequiredfor theactualandestimated
liabilities?

Themainreasonis that particularfeaturesofan actualand
estimatedliabilitydiffer. Forexample,thepoint in time
whenadirectorbecomesliable for theactualliability arises
whenthedeductionthat hasbeenmadeis notremittedto
theCommissionerasrequiredundera remittanceprovision,
oroneof theotheroptionsavailableis not takenbeforethe
duedatefor payingthededuction[New section222A08J.

A directorwill becomeliablefor an estimateif within 14
daysof thecompanybeingnotifiedoftheestimate,the
estimateis notpaidor oneof theoptionsavailableis not
taken[Newsection222APB]. Thecompany’sliability for
an estimatearisesundernew section222A08whenthe
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Commissionernotifies thecompanyof theestimateof the
unpaidliability.

Anotherdifferenceis thedue datestheactualandestimated
liabilities ayepayableto theCommissioner.Forexample,
subsection221F(5)provideswhenPAYE deductionsare
payableto theCommissioner.For earlyremitting
companies,Augustdeductionsmadeafter14 August 1993
arepayableto theCommissionerno laterthan7 September
1993. Newsection222AGBprovidesthat theliability for
anestimateis dueandpayableon thedayon which the
estimatenoticeis sentto aperson.

Foreaseof explanation,thecomparableprovisionsto
penalisedirectorsforeithertheactualor estimatedliabilities
areasfollows:

Penaltyfor directorswhofail to ensuretheir company:

remUsdeductions paystheestimated
made amount

222A0B 222APB

222A0C 222APC

222A0D 222APD

222A0E 222APE

222A0G 222APF

222A0H 222AP0

222A01 222APH

222A0J 222AP1

As with theactualliability for anunpaidamount,thenew
arrangementsto recovertheestimatefrom directorsprovide
thattheCommissionermustgive directors14 daysnotice
beforerecoveringthepenaltyequalto theestimate[New
section222APEJ.

Newsection222APEaddressesthesituationswherethe
penaltynoticeis given to adirectoreitherwithin the 14
daysaftertheCommissionerhasgiventhecompanyan
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estimatenoticefor unremitteddeductions[New paragraph
222APE(lXb)Jormorethan 14 daysafterthenoticehas
beengivento thecompany[Newparagraph
222APE(I)(c)J.

In thefirst situationthepenaltynoticewill statethatunless
thecompany’sliability is dischargedoroneof theother
optionsis takenwithin 14 daysofthecompanyreceiving
thenoticeof estimate,thedirectorwill becomeliablefor a
penaltyequalto theunpaidamount. In thesecondsituation,
thepenaltynoticewill statethat thedirectoris liable for the
unremittedamount.

However,consistentwith thearrangementsfor recovering
theactualliability, thepenaltynoticewill statethepenalty
will be remittedif theliability is dischargedoroneof the
otheroptionsis takenwithin afurther14 daysof thepenalty
notice beinggiven [Newparagraph222APE(I)(d)J.

Companycontraveningpaymentagreementunder
Division S

Newsection222AMwhich is introducedin Division 8
providesthat theCommissionermayagreeto accept
paymentof eithertheactualunremittedamount(s)orthe
estimate(s)overaperiodof time. In practice,itis
envisagedthatthemajorityof paymentagreementswill be
madeto recovertheactualamountdeductedandnot
remitted.

WheretheCommissioneragreesto acceptpaymentofan
unremittedamountoveraperiodof time, he is not altering
thedatetheoriginal liability wasdueandpayable.
Additional tax for late paymentwill continueto apply from
thedatetheoriginal debtbecamedueandpayable(for
example,from theseventhdayof themonthfollowing the
month in which PAYE deductionsweremade).

If theCommissionerentersinto apaymentagreementand
paymentsarenot madeon thedaysspecifiedin the
agreementor otherconditionsin theagreementarenot
compliedwith, thepersoncontravenestheagreement.
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Whereaspecifiedamountis not paidon aspecifiedday, the
balanceof theamountspayableundertheagreement
becomesaliability dueandpayable[New subsection
222AM(3)].

[New subsection222AL.4(7)Jmakesit clearthat the
Commissioneris notobliged to enterinto apayment
agreement.His decisionnot to dosowould besubjectto
judicial review undertheADJR Act.

Proposednew sections222AQAto 222AQDprovidea new
penaltyregimefor thosedirectorswhoarenot liable for
unremiuedamountsor an estimatebecauseofcompliance
with newparagraphs222A0B(lXb)or222APB(l)(b).
This would occur,for example,whenan agreementis made
with theCommissionerundernew section222AM to pay
thecompany’sliability for theunremittedamountorthe
estimate.

WheretheCommissioneragreesto acceptpaymentof the
unremittedamount(s)from a company,thedirectorsof the
companymustcausethecompanyto comply with the
agreement.If thecompanycontravenestheagreement,the
directors(whentheagreementwasmadeandnewdirectors
appointedbeforethecontravention)will be liable to pay,by
wayof penalty,thebalancepayableundertheagreement
[New section222AQAJ. in thisevent,theCommissioner
will be ableto immediatelyrecoverthebalancepayable
undertheagreementfrom thosedirectors.

Recoveryprovisions,suchasnewsubsection221R(JA), in
thecaseof PAYE deductions,would enablethe
Commissionerto applythepenaltyrecoveredagainstone or
moreoutstandingdebts.

Newsections222AQBto 222AQDwill operatein asimilar
mannerto thecomparablesectionsto thosewhich imposea
penaltyon directorsforthecompany’sunremittedamount
(in SubdivisionB) ortheestimate(in SubdivisionC).

Thesectionsprovidefor paymentof thepenaltyor
dischargingthe liability [New section 222AQB], directors
rightsof indemnityandcontribution(Newsection222AQC]
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andfor defencesin recoveryproceedings[Newsection
222AQD].

Forexample,in thecaseof adirectorbeingpenalised
becauseacompanycontravenedapaymentagreement,it
will beadefenceif thedirectorcanprovethat:

• becauseofillness,heorshedidnottakepartinthe
managementofthecompany;or

• all reasonablestepsweretakento ensurethecompany
compliedwith theagreement[Newsubsection
222AQD(2)J.
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Consequential amendments

Chapter 4

Consequential amendments to the Corporations Law, the
Bankruptcy Act 1966 and the Crown Debts (Priority) Act
1981.

Summary of proposed Explanationof theproposed
amendments 45 amendments 46
Background to the

leg~sIation 45

Summaryof proposedamendments

Purposeofamendment:Theproposedamendmentsto the
CorporationsLaw arerelativelyminorandtechnicaland
supportmeasuresto be includedin theAssessmentAct.
Broadly,theyseekto put theCommissionerin thesame
positionasothercreditors,sothattheCommissionerhas
clearaccessto all theremediesenjoyedby othercreditors.
Amendmentsto theBankruptcyAct1966(BankruptcyAct),
theCrimes(TaxationOffences)Act1980andtheCrown
Debts(Priority) Act1981 arepurelyconsequential.

Dateofeffect: Theamendmentswill apply to unremitted
taxamountswhich becomepayableafter30June1993.

Backgroundtothelegislation

Theproposedamendmentsto theCorporationsLaw are
relativelyminorandtechnicalandsupportmeasuresto be
includedin theAssessmentAct. Broadly, theyseekto put
theCommissionerin thesamepositionasothercreditors,so
that theCommissionerhasclearaccessto all theremedies
enjoyedby othercreditors.

TheabolitionoftheCommissioner’spriority is essentialfor
thesmoothandefficientoperationof theproposed
voluntaryschemeof administrationunderthenew

45



f~prer4

insolvencyprovisionsof theCorporationsLaw introduced
by theCorporateLawReformAct1992.Theseprovisions
aredueto commencein Junethis year.

Explanationof theproposedamendments

Definition ofCorporationsLaw

Clause20 defines“CorporationsLaw” to meanthe
CorporationsLaw setout in section82of theCorporations
Act1989.

Taxdebtsincurredduring thevoluntaryadministration
moratoriumto enjoythesamepriority asotherdebtsincurred
during thatperiod.

Underthevoluntaryadministrationprocedurein Part5.3A

of theCorporationsLaw (introducedby theCorporateI-nw
ReformBill 1992),a moratoriumwill be imposedon
recoveryactionby all creditors,including the
Commissioner.However,for theperiodthat thecompany
is underadministrationtheadministratorwill bepersonally
liable for debtshe orsheincursfor servicesrendered,goods
boughtandpropertyhired, leased,usedor occupied. This
periodwill usuallylastfor 35 daysbut canbeextendedto
95 daysundercertaincircumstances.Theadministratorwill
beindemnifiedfor his orher liability outofthecompany’s
property. Onany winding up of thecompanythat
indemnitywill beaffordeda very high priority, following
only theexpensesof preserving,realisingor gettingin the
company’spropertyand,in thecaseof a courtordered
winding up, thecostsof theapplicationfor theorder.

To enabletheCommissionerto enjoythesamehigh priority
in relationto taxdebtsthatis alreadyaccordedto debtsfor
servicesrendered,goodsboughtandpropertyhired,leased,
usedoroccupiedduringthemoratoriumperiod,the
proposedamendments[newsection443114- insertedby
clause21] will providethattheadministratorwill alsobe
personallyliable (in relationto thoseamountsreferrableto
theperiodof theadministration)for amountsof tax due
underaremittanceprovision.
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Remittanceprovisionsfor thepurposesof thesectionare
sections221F,221G,and subsections221Y1-IDC(2),
22IYHZD(l), 221YHZD(1A) and221YN(1)of the
AssessmentAct (new subsection 443114(3)].

Section443Cof theCorporationsLaw is amendedby
Clause22by substitutingthereferenceto SubdivisionA for
thereferenceto sections443A and443B.

In relationto tax debtsincurredprior to theadministration,
theCommissioneris to bein thesamepositionasother
creditors,beingableto voteon adeedof company
arrangementandsharerateablyon any winding up (section
4430asamendedbyClause23].

Commissionerto makea statutorydemandon thebasisof an
estimate

Oneof thedifficulties presentlyexperiencedby the
Commissionerin therecoveryof tax debtsis thenecessity
to ascertainexactlytheamountswhichareowing by a
companybeforebeingin apositionto issuea statutory
demand(Division 2 of Part5.4 oftheCorporationsLaw
introducedby theCorporateLawReformBill 1992).

To betterequiptheCommissionerto actquickly for the
recoveryof taxdebts,theproposedamendmentswill enable
theCommissionerto serveademandon acompanyfor the
paymentof the liabilitiesof thecompanyundera remittance
provisionwherethedemandspecifiestheestimateof
liability madeby theCommissionerevenif the liability
aroseprior to thecommencementof thesection[new
subsection459E(5)j.

Remittanceprovisionsfor thepurposesofthe sectionare
sections22iF, 2210,221Pandsubsections221YFTDC(2),
22IYHZD(1), 22IYHZD(IA) and221YN(1) andnew
section222AHA of theAssessmentAct.
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Expressprovisionfor theCommissionerto takeadvantageof
insolventtradingprovisionsin Pan5.7B to allow recoveryfrom
directorswheretaxdebtsareincurredwhilecompanyis
insolvent

In orderto placetheCommissionerin thesamepositionas
othercreditorsandto availhimselfof thestatutory
provisionsof theCorporationsLaw prohibitinginsolvent
tradingandprovidingfor voidabletransactions,(Part5.7B,
introducedby theCorporateLawReformAct1992),the
proposedamendmentswill expresslyprovidethat the
liabilities of acompanyunderaremittanceprovisionwill be
debts(newsection58SF-insertedbyclause25].

Remittanceprovisionsfor thepurposesofthesectionare
sections22iF, 22iG, andsubsections221YHDC(2),
221YHZD(l), 22iYHZD(IA)and22lYN(i) of the
AssessmentAct (newsubsection588P(2)].

To deemtax debtsto befor valuableconsiderationto enablethe
Commissionerto avaÜofthedefencein thevoidable
transactionsprovisions

Thevoidabletransactionsprovisionsin Division 2 ofPart
5.7Bof theCorporationsLaw (introducedby theCorporate
LawreformAct 1992)enablealiquidatorto void
dispositionsofcompanypropertywhichmaybe
characterisedasunfair preferences,orasdispositionsatan
undervalue,andwhich occurredwithin a limited period
prior to thewindingup of thecompany.Oneof the
elementsof asuccessfuldefenceto arecoveryaction by the
liquidator in relationto suchdispositionsrequiresthe
dispositionto havebeenmadefor valuableconsideration.
(Anotherelementis thatthepersonto whom thedisposition
is madewasnot awareof theinsolvencyoftheperson
making thedisposition(seenewsections588FGand
58SFGA].

To enabletheCommissionerto avail of this defence,
paymentsin respectof aperson’stax liabilities aredeemed
alwaysto be for valuableconsideration(newsubsection
588FG(3)]
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Theaim is to ensurethat theCommissioneris in asnearas
possiblethesamelegalpositionasothercreditorswho
receivepaymentsjust beforetheinsolvencyofadebtor,so
that theCommissioneris not put to potentialchallengein
respectof everysuchtransaction.

Wheretheliability ofa directoris avoidedthroughapreference
paymentby the company,thepositionof Commissionerwill be
made equivalent to a guaranteed creditor

As mentionedabove,oneof theelementsof a successful
defenceto arecoveryactionby the iiquidatorin relationto
suchdispositionsrequiresthedispositionto havebeenmade
for valuableconsideration.Therisk remains,however,
flowing from theCommissioner’spossiblepossessionof
financialdetailsofthecompany’shealth(throughthereceipt
of tax informationetc),thattheCommissionermight still be
precludedfrom assertingadefenceunderthevoidable
transactionsprovisions,on thebasisthat he orshewas
awareofthe insolvencyofthepersonmaking the
disposition.

To amelioratethis resulttheproposedamendmentprovides
that whereacourtorderis madeagainsttheCommissioner
(undersection588FFoftheCorporationsLaw, introduced
by theCorporateLawReformBill 1992)requiringthe
returnof themoneypaidby thecompanyto dischargeits
liability underaremittanceprovision , thedirectorsof the
companyat thetime whenthepaymentwasmadeshall
indemnifytheCommissionerfor any lossordamage
sufferedby theCommissionerasaresult(newsection
5881414- insertedby clause27]. Theamountrecoverable
by theCommissioneris adebtdueto theCommonwealth
andmaybe recoveredin acourtof competentjurisdiction
by theCommissionerorDeputy Commissioner[new
subsectionS88FGA(3)].

Remittanceprovisionsfor thepurposesof thesectionare
sections221F,2210,22iP, subsections221YHDC(2),
221YHZD(i), 221YHZD(1A)and221YN(i) andnew
section 222AJIAof theAssessmentAct.
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Whatrights doesa director haveundernewsection588FGA?

Whereadirectoris requiredto indemnify the
Commissioner,thatdirectorhasthesamerights,whetherby
wayof indemnity,subrogationorcontributionagainstthe
companyorany otherpersonthatheor shewould havehad,
hadthepaymentof the liability beenjointly andseverally
guaranteedby thosepersons[new subsection588F6A(5)].

Whatdefencesdoesa directorhavein relation to newsection
588FGA?

New sectionSSSFGB (insertedbyclause27)applies
wherea directororsomeotherpersonbecomesliable to pay
theCommissionerundernewsectionS8SFGAor pay,by
wayof contribution, someotherpersonwhohasaliability
to theCommissionerundernewsectionS8SFGA. It is a
defenceif it is provedthatat thetimeoftheoriginal
paymentto theCommissioner(andorderedto bereturned)
thatthepersonbelievedon reasonablegroundsthatthe
companywassolventat that time andwould remainsoeven
on themakingofthatpayment(newsubsection
SS8FGB(3)]. For thepurposesof this defence,adirector
maybaseareasonableexpectationon theadviceof a
reliableandcompetentsubordinateorfellow director(new
subsection588F6B(4)].

Otherdefencesprovidedfor by new section588F0B are
that becauseofillnessorfor someothergoodreasonthe
persondid not takepartin themanagementof thecompany
at thetimeof theoriginalpayment(newsubsection
588FGB(5)J,orthatthepersontook all available
reasonablestepsto preventthecompanyfrom making the
payment(new subsectionS88FGB(6)j,includingvoting for
theappointmentof an administratorunderPart5.3Aof the
CorporationsLaw.
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Applicationofcompensationin relation to insolventwadingand
voidabletransactions

Section588YoftheCorporationsLaw (introducedby the
CorporateLawReform Bill 1992)providesthatwhere
moneyis recoveredby aliquidatorunderPart5.7B of the
CorporationsLaw, it is notavailablefor distributionto
thosecreditorswho knewof the insolvencyofthecompany
at thetimethatthedebtwasincurred. Becausethis could
operateunfairly againsttheCommissioner,asaresultof the
possibleconstructiveknowledgeofthesortreferredto
above,theproposedamendmentwill removethis limitation
in relationto theCommissioner[newsubsection5881(4)1.

AmendmentsoftheBankruptcyAct, CrownDebts(Priority) Act
1981 andCrimes(TaxationOffences)Act1980 asperthe
Schedule

BankruptcyAct

removestherequirementfrom subsection109(1)thatthe
Trustee,in themakingofpaymentsto creditors,is
subjectto sections22lPand221YUof theAssessment
Act.

insertsaftersubsection109(1),newsubsection109(IA)
whichmakessection109 (1) subjectto theChild
Support(RegistrationandCollection)Act1988;and
sections22lP and221YU,andsubsections
221Y1-U(3),(4)and(5), and22IYHZD(3),(4) and(S)of
theAssessmentAct.

substitutesanewparagraph122(4Xb)andsubsection
122(7)andomitssubsection123(5).

- Newparagraph122(4Xb)hastheeffectofdeeming
paymentsoftax to theCommissionerto be for
valuableconsideration,andin theordinarycourseof
businessandis analogousto theprovisionsof new
subsection588143(3)in theCorporationsLaw.
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- Newsubsection122(7)defines“taxes” payableunder
a law oftheCommonwealthorof aStateor
Territory, including, fir example,levies,charges,and
municipal rates.

Crowii Debts (Priority) Act 19S1

• omit~from section4, thewords“221YHJ,22IYHZD
or” andsubstituting“subsections221 YHJ(3),(4) and
(5) or221YHZD(3), (4) and(5) or section”.

Crimes (Taxation Offences) Act 1980

extendsthemeaningof “incometax” in subsection3(1)
to includeamountspayableundernewDivisions 8 and9
of PartVI of theAssessmentAct.
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