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SEXDISCRINIINATION ACT AND OTHERLEGISLATION AMENDMENT BILL 1992

Outline

This Bill makesa numberof amendmentsto the SexDiscriminationAct 1984 (the
SDA) andto theCommonwealth‘s otherHuman RightslegislationnamelytheRacial
DiscriminationAct 1975 (the RDA). theHumanRightsand Equal Opportunity
CommissionAct 1 986(the HREOCAct) andtheDisability DiscriminationAct1992
(the DDA). The Bill alsomakesamendmentsto theIndustrial RelationsAct 1988
(theIRA) relatingto sex discriminationandindustrialawards.

1 . Thedefinition andproceduresrelatingto representativecomplaintscontained
in the RDA, theSDA andthe DDA areto be broughtmoreclosely into line with
provisionsrelating to representativeactionsunder the FederalCourt ofAustralia
Act 1976. The amendmentsprovidefor a morecomprehensiveregimefor
representativecomplaintsby definingwhena representativecomplaintmaybe

lodged,specifyingthe criteria for whena complaintis not to continueas a
representativecomplaint,providing for replacementof the complainantby another

classmemberin certaincircumstancesandfor moreappropriatedetermination
powersin regard to thecomplaints.

2. The RDA, SDA andDDA arealsoall to be amendedto providefor the
registrationin the FederalCourt of Australiaof determinationsof the HumanRights
andEqualOpportunityCommission(the HFtEOC)madeunderthoseActs. The
determinationsareto be deemedto beordersof the FederalCourt but will not be

enforceableuntil after the endof the reviewperiod - which is aperiodof 28 days
from the datethat the determinationis registered-haselapsed,or an applicationfor

review of adetermination(madewithin the period of 28 days)hasbeendealtwith.

3. The samethreepiecesof legislationarealsoto be amendedto providethat
determinationsof theHREOCareto be bindingon Commonwealthagenciessubject
to limited reviewrelating to determinationsthatdeclaredamagesto be payable.

4. The HREOC Act, the SDA andthe RDA arealsoto beamendedto providethat

wherevictimisationof apersoninvolved in someactionunderanyof thosepiecesof
legislationoccursthe personvictimisedwill be able to lodgeacomplaint which

wouldbe dealtwith in the sameway as anyothercomplaint. This will not affect the
bringing of any criminal proceedingsundertherelevantsectionsof thoseActs.
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5. The IndustrialRelationsAct1988 is to be amendedto providea mechanismfor
the reviewof industrialawardsby the AustralianIndustrial RelationsCommission
(AIRC) whereanawardhasbeenreferredto theCommissionby the Sex
DiscriminationCommissionerunderamendmentsto the SDA beingmadein this
Bill. Wherethe Commissionreceivesacomplaintallegingthata personhasdonea
discriminatoryactunderan award,andit appearsto theCommissionerthat the act is
adiscriminatoryact, the Commissionermustreferthe awardto the AIRC. Where

an awardhasbeenreferredunderthe new provisionsthe AIRC must take
appropriateaction to removethe discrimination- unlessit is of the view that to do
sowouldnot be in the public interest.

6. Finally theStJA is to beamendedto introduceanew definition of sexual
harassmentandto extendtheareasin which sexualharassmentis to be made

unlawful. The new areasincludeprovisionof goodsandservices,Commonwealth
programsandprovision of accommodation.

FinancialImpactStatement

7. Whilst therewill be somecostimplicationsfor relevantagenciesin the current
financialyearthesearenot expectedto be significantand no directallowancehas

beenmade. In relationto following years.anyadditionalallocationswill be subject
to the usualbudgetaryprocessesin therelevantfinancialyears.
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Short title

Section I specifiesthecitation of the Act

Section 2 - Commencement

Section2 statesthat, subjectto subsection(2), the Act will commenceon the 28th
dayafterit receivestheRoyal Assent. Subsection2(2) statesthat the amendmentof
aprovisionof the Disability DiscriminationAct 1992will commenceon the 28th
dayafter this Act receivestheRoyal Assentor on the commencementof the relevant
provisionof the Disability DiscriminationAct I 992, whicheveris the later. The
reasonfor thissubsectionis to overcomea possibledifficulty if the amendmentsto
the Disability DiscriminationAct were to commencebeforethe provisionsof the
Disability Discrimination Act 1992 commenced.

Section 3 - Amendment of Acts

Section3 statesthat the Acts specifiedin the Scheduleareamendedas setout in the
Schedule.The Acts amendedarethe Disability Discrimination Act I 992(DDA~the
HumanRightsand EqualOpportunityCommissionAct 1986 (HREOCAct), the

IndustrialRelationsAct 1988 (IRM. theRacial Discrimination Act 1975 (RDAI, and
the SexDiscriminationAct 1984 (5DM.

Section 4 - Application of amendments

. Subsection4(1 ) specifiesthattheamendmentsmadein theSchedulein relation to the
enforcementof HumanRightsandEqualOpportunityCommission(HREOC)

determinationsas if theywereordersof the FederalCourt will not apply to
determinationsmadebeforethe commencementof the amendment.This hasthe
effectof ensuringthatdeterminationswhich havebeenmadeby the 1-IREOCbefore
thecommencementof the enforcementamendmentswill not besubjectto thenew

proceduresconcerningregistrationof the determinationsin the FederalCourt.

Determinationsmadeunderthe existinglegislationwill still be ableto be enforced
underthe existingenforcementprovisions. Forexample,an HREOCdetermination

undersection81 of theSDA prior to the commencementof the amendmentwill still
be enforceableunderexistingsection82 of the SDA.

Subsection4(1) alsospecifiesthat the amendmentsmadein the Schedulein relation
to the enforcementof HREOCdeterminationsas if theywereordersof theFederal
Court will not apply to a determinationmadettr the commencementof the
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amendmentin respectof a representativecomplaintlodgedbeforethe
commencementof the amendment.

Subsection4(2)specifiesthatthe amendmentsmadein the Schedulein relationto the
reviewarid enforcementof determinationsinvolving Commonwealthagenciesdoes
not apply to determinationsmadebeforethecommencementof the amendment.
This hasthe effect of ensuringthatdeterminationsinvolving a Commonwealth

agencywhich havebeenmadeby the HREOCbeforethe commencementof thenew
reviewandenforcementprovisionswill not besubjectto the new review and

enforcementprovisions. Nevertheless,determinationsmadeunderthe existing
provisionswill still beenforceableunderthe existingenforcementprovisions.

Subsection4(2) alsospecifiesthattheamendmentsmadein the Schedulein relation
to thereviewandenforcementof determinationsinvolving Commonwealthagencies

doesnot apply to a determinationmade~ the commencementof theamendment
in respectof a representativecomplaintlodgedbeforethe commencementof the

amendment.

Subsection4(3) providesthatthe new schemefor representativecomplaintsdoesnot
applyto complaintslodgedbeforethecommencementof the Act. Any existing
complaintswill still besubjectto theexistinglegislativeprovisions.

Subsection4(4) providesthat the amendmentsrelatingto thereviewof
discriminatoryawardsby the AustralianIndustrialRelationsCommissionareto
apply to awardsandvariationsto awardsmadeaftercommencementof the Act.

Schedule

AMENDMENTTOACTS

DISABILITY DISCRIMINATION ACT 1992

Subsection 4(1)

Subsection4( I ) is to be amendedto define‘classmember’and ‘representative

complaint’ for the purposesof therevisedrepresentativecomplaintprocedureand
‘Commonwealthagency’and‘principalexecutive’.

‘classmember’ is definedto meananyof the personson whosebehalfa
representativecomplaintis lodgedotherthanthosepersonswho have
withdrawn from the representativecomplaintundernew section90A.
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‘Commonwealthagency’hasthe samemeaningasan “agency”asdefinedin the
Privacy Act1988. The definition is necessaryto determinewhat
Commonwealthagencieswill becoveredby thenew Part4 Division4 of the
Act.

‘principal executive’,in relationto aCommonwealthagencyis definedto have
the samemeaningasPartV of the Privacy Act 1988. The definition is
necessaryto determinewhatprincipal executivesof Commonwealthagencies
will be coveredby the new Part4 Division 4 of theAct.

Subsection4(1) (definition of “representativecomplaint”):

Thecurrentdefinition is to be replacedby a newdefinition.

‘representativecomplaint’ is to bedefinedto meana complaintwherethe

personson whosebehalf the complaintwasmadeincludepersonsotherthanthe
complainant. It doesnot not include acomplaint which hasbeenlodgedunder
subsection69(1)on behalfof only one personor acomplaintthat the
Commissionhasdeterminedshould no longerbe continuedas arepresentative
complaintundernewsection90.

Subsection 69(1A)

The new subsection69(IA) lists whomaylodgeacomplaintwith theCommission

allegingthe doingof an unlawful act underPartII of theAct. It providesfor
lodgingarepresentativecomplaintandis to be amendedto makeit subjectto new
section89 (Conditionsfor makinga representativecomplaint).

Sections89 and 90:

Sections89 and 90 of the Act are to be repealedandreplacedby new provisions
governingthe Iodgmentanddeterminationof representativecomplaints.

Conditions for making a representativecomplaint.

The new provisionsdraw,whereappropriate,on the representativeproceedings
provisionsin PartIVA of the FederalCourt ofAustraliaAct 1976 whichcameinto

force earlier this year.

New section89 providesthe conditionsthat mustbe satisfiedin order for a
representativecomplaint to be lodgedundersection69 of the Act. All the persons
concernedmusthavecomplaintsagainstthe sameperson; the complaintsof all the
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membersof the classmustbe in respectof, or ariseout of, thesame,similar, or
relatedcircumstancesandtheymustgiverise to a substantialcommonissue of law

or fact.

The new sectionalsoprovidesfor the additional information(descriptionof the
class,natureof theclassmembers’claims,natureof the reliefsoughtandthe
commonissuesfor determination)thatmustbesetout in the representative

complaintlodgedwith the Commission. In describingor otherwiseidentifying class
membersit will not be necessaryto name,or specifythe numberof, classmembers.

Underthe new sectiona representativecomplaintcan be lodgedwithout the consent

of classmembers.

Commissionmay determinethat a complaint is not to continue as a

representativecomplaint.

New section90 enablesthe Commissionto determinethatacomplaintno longer
continueas a representativecomplaintwheretheCommissionis satisfiedthat it is in
the interestsofjusticeto do sobecausethecomplaint satisfiesoneof the four criteria
set out in subsection 90(2). These criteria are:

that it would be lesscostly to haveseparateproceedings;

thatthe complaintsof classmemberswill not be efficiently andeffectively dealt
with by the representativecomplaint;

thatthe complaintwas not broughtin good faith as a representativecomplaint;

or

it is otherwiseinappropriatethatthe complaintsbe pursuedby meansof a
representativecomplaint.

Subsection90(3)enablesacomplainant,wheretheCommissiondeterminesthata
complaintnot continueas arepresentativecomplaint,to continuethe complaintas an
individual complaint. The subsectionwill alsoenablethe Commissionto join a class

memberas acomplainant.
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Section 90A - Additional rules applying to the determinationof
representative complaints.

Newsection90A containsadditionalrulesfor the determinationof representative

complaints. Subsection90A(l) enablesthe Commissionto substituteanotherclass
memberas complainantwhereit considersthat the complainantis not able to
adequatelyrepresentthe interestsof the classmembers.

Subsection90A(2) enablesaclassmemberto withdrawfrom arepresentative

complaintat anytime beforethe Commissionbeginsits inquiry.

Subsection90A(3) empowersthe Commissionto direct that noticeof anymatterbe
givento classmembers.

Subsection91(2) - Omit

Subsection91(2),which empowersthe Commissionto, in effect, turn a
representativecomplaintinto an individual complaint,is to be repealed. It hasbeen
replacedby new section90.

Section 92 - Classmember for representativecomplaint not entitled to
lodge individual complaint.

Section92 (Ordinarycomplaintsnot precludedby representativecomplaints)is to be
repealedandreplacedby a new provisionwhich will, in effect,preventaperson
who is a class member in a representative complaint from lodging an individual

complaintunlessthatpersonwithdrawsfrom therepresentativecomplaint.

Section 98

Subsection98(1) is to be amendedto give theCommissionpowerto give directions
as to procedureto ensurethat justiceis donein an inquiry.

Section 102

A new subsection102(3) is to be addedto ensurethatinterim determinationsalso

coverclassmembersin a representativecomplaint.
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Section 103

Subparagraph103(I )(b)(iv) is to be amendedto removetherestrictionon the
Commissionmakingadeclarationfor the paymentof damagesin arepresentative
complaint.

Subsection103(5)of the Act (which defines‘complainant’ for the purposesof the
section)is to be repealedandreplacedwith a provisionenablingthe Commission,
whenmakingadeclarationfor paymentof damages,to provideeither for specified

amountsof damagesor for suchamountsto be workedout in a specifiedmanner.
For example,the Commissionmaywishto makean awardconsistingof amounts

determinedby referenceto a mathematicalformulaor by referenceto recordsof

the respondent.

Undernew subsection103(6),wherethe Commissionmakesadeclarationfor the

paymentof damageson arepresentativecomplaint,it maygive directionsas to the
way in which aclassmemberis to establishan entitlementto damagesandthe means

by which anydisputesaboutentitlementareto bedetermined.

New subsection103(7)defines‘complainant’to meanclassmembers,for the
purposesof the section,in a representativecomplaint.

Section 104 - Determination must identify the class memberswho are to
be affected by the determination,

Section104 (Proceedingsin FederalCourt) is to be repealed. New section104
providesthatan interim determinationundersection102( I ) or a determination

undersection103(I ) on arepresentativecomplaintmustdescribeor otherwise
identify the classmemberswho will be affectedby it,

Section 104A - Registration of determination.

New subsection104A(I ) providesthat thesectionappliesto a determinationmade

undersubsections102 or 103 exceptwherethe respondentis a Commonwealth
agencyor the principal executiveof a Commonwealthagency.Undersubsection
102 the Commission,or the Presidenton behalfof the Commissionmay,on the

applicationof aparty to an inquiry atanytime after the lodgementof the complaint,
makean interimdeterminationseekingto preservethe statusquo betweenthe parties

to the complaintor therights of the partiesto thecomplaint. Undersection103,
after the Commissionfinds thecomplaintsubstantiatedit maymakeadetermination
whichmayincludeanumberof declarations.The sectiondoesnot applyto a
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Commonwealthagencyor the principalexecutiveof a Commonwealthagencyas
respondent.Proposednew Part4 Division4 belowappliesto thesecases.

Undernew proposedsubsection104A(2) theCommissionwill berequiredto lodge
the determination,as ~oonas practicableafter thedeterminationis made,in a
Registryof the FederalCourt.

Undernew subsection104(3)aRegistrarmustregisterthedeterminationupon
lodgement. ‘Registrar’ is definedto havethe samemeaningas in section35A of the
FederalCourt ofAustraliaAct1976.

Undernew subsection104(4) the Commissionwill be requiredto forwarda written
noticeof the registrationto the complainantandrespondentto the determinationas

soonas possiblebut in all casesof registrationwithin 7 days. The noticemust
specifythedateof registrationandmust includeacopy of thedetermination.The
noticerequirementis to ensurethat the panicsto the inquiry havenoticeof the date
of registration. Thedateof registrationof thedeterminationis particularly

importantas underthe proposedsubsectionI 04B(5)the respondent,if he or she
wishesto reviewadetermination,mustapply to the FederalCourt for reviewof the
determinationwithin 28 daysafterthe dateof registrationof the determination.

Section 104B - Registereddeterminationhaseffect as an order of the
FederalCourt.

Undernew subsectionIO4B( I ), upon registrationof adeterminationundersection
104A, thedeterminationof the Commission(including an interim determination)
will haveeffectas if it werean ordermadeby the FederalCourt, but subject to the

qualificationssetout in the restof the section.

New SubsectionI 04B(2) will ensurethat wherea determinationwasmadeon a
representativecomplaint,eachclassmemberdescribedor identified as being

affectedby thedeterminationis boundby it.

New Subsection104B(3)providesno actionfor enforcementof the determination
maybe takenbefore theendof the reviewperiod. ‘Review period’ is definedin the
sectionto meanthe period of 28 daysstartingon the daythe determinationis
registered(refer I 04B(6)). However, if the respondentto the determinationapplies
to the Court undersubsectionl04B(5) for review of thedetermination,the review

periodcommenceson thedaythe determinationis registeredandendsat thetime
whenproceedingson that reviewarecompletedor otherwiseterminated.
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Underproposedsubsection104B(4).in the caseof adeterminationmadeunder
subsection103(1)(thatis a determinationmadeby theCommissionafter holdingan
inquiry), a failure by therespondentto comply with apositiverequirementof the

determinationduring thereviewperiod doesnot countas a contraventionof the
determination.For example,if adeterminationundersection103 which hasbeen
registeredundernew section lO4A specifiesthat the respondentshouldpayto the
complainantdamagesby adatefalling within thereviewperiod,afailureto comply
with this requirementduringthis period wouldnot bea contraventionof the
determination.On theotherhand,action takenby the respondentto frustratethe

termsof the determinationafter registrationandduring the review period, for
exampleby dismissinganemployee,mayamountto contraventionof the
determination.The provisionsof subsection104B(4)will not apply in thecaseof an

interimdeterminationundersubsection102 which is limited to maintainingthe
statusquo betweenthepartiesto the complaintor therights of the parties. A
respondentwho seeksa reviewof an interim or a final determinationmay,however,
applyto the Court for an ordersuspendingthe operationof the wholeor anypart of
thedetermination(secsubsection104C(3)).

Undernew subsection104B(5)the respondentto aregistereddeterminationmay
apply to the FederalCourt for review of the determination.The applicationmustbe
madewithin 28 daysafter the dateof registrationof thedetermination.

Section 104C - Review of registereddetermination.

New subsectionlO4C(l) statesthat the sectionappliesif an applicationis madeto the

FederalCourt undersection104B for reviewof adetermination.

Undernew subsection104C(2)the partiesto the reviewarethe applicant,who was
the respondentto the registereddetermination,andthe complainantto the
determination,who will be the respondentto the applicationfor review.

New subsectionI 04C(3)providesthat theCourt may atanytimemakean interim
order that suspendsthe operationof thewholeor anypart of thedetermination.
Thiswill enabletheapplicantto seekasuspensionof the operationof the wholeor

anypart of the determinationpendingthe outcomeof thereviewof the
determination.If the Court makesan interim orderunderthis subsection,theorder
maybe madeon suchconditions,if any,asthe Court thinksfit.

Under new subsection IO4C(4) the Court, in reviewing the determination, may

review all issues of factand law.
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Undernew subsectionlO4C(5)aparty cannotadducenew evidencein the reviewof
thedeterminationexceptby the leaveof theCourt.

New subsectionlO4C(6) providesthat the Court,after reviewingthe determination,
maymakesuchordersas it thinksfit includingadeclarationof right. The orders
mayconfirm a determinationthat hasbeenregisteredundersection I04A.

New subsection104C(7)providesthatthe Courtmaydismissthe applicationfor
review atanytime if it considersthat the applicantis not prosecutingthe application
with duedispatch. The Court maydo this eitherof its own motion or on the
applicationof therespondent.The aim of this provisionis to ensurethat the
applicantfor the reviewof thedeterminationprosecutestheapplicationwith due

dispatch. This provisionis necessaryasactionfor enforcementof a determination
that hasbeenregisteredundersection 104A maynot be takenbeforetheendof the
review period (subsection104B(3)).

Paragraphs106(1)(a) and (b)

Theseparagraphsprovide for applicationto theAttorney-Generalfor the provision
of financial assistanceandareconsequentialuponthe changedprocessesfor
enforcementof determinationsin the FederalCourt.

Part 4 - Division 4 - Review and enforcementof determinations

involving Commonwealthagencies.

Section 106A - Application of Division.

This new sectionprovidesthatthe new Division will apply only to determinations
wherethe respondentis eitheraCommonwealthagencyor aprincipal executiveof a

Commonwealthagency.

Section 106B - Obligations of respondentagency.

Underthis new section,Commonwealthagencieswhich arerespondentsto
determinationscoveredby this Division mustcease,andnot repeat,anyconduct
which led up to the determinationandmustperformanyactor courseof conduct

that the determinationmayrequire. This provisiondoesnot coveran awardof
damagesunderParagraphl03(1)(b)(iv); thatmatter is dealtwith in newsection
106D.
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Section 106C - Obligation of principal executive of agency.

Thisclauserequiresthata principal executiveof a Commonwealthagencywho is the
respondentto a determinationmust take all reasonablestepsto ensurethat the terms
of the determinationarebroughtto the noticeof all members,officers and
employeesof theagencywho maybeengagedin conductto whichthe determination

relates.

Further,the principal executivemust takeall reasonablestepsto ensurethatrelevant

officers, etc. ceaseanddo not repeatsuchconductand,finally, whereactionsor a
courseof conductis requiredby a determinationthatthat actor conductis actually
performed.

Section 106D - Damages

This newsectionprovidesthat wherethe paymentof damagesis partof a
determinationagainstaCommonwealthagencyor principal executiveof a
Commonwealthagencythecomplainantis entitledto be paidthat amount.

New SubsectionlO6D(2) makesthosedamagesadebtdueto thecomplainantby
eitheraCommonwealthagencywhich hasthe capacityto sueandbe suedor by the

Commonwealthwherean agencydoesnot havethat capacity.

Section 106E . Review of determinationsregarding damages.

This newsectionmakesprovisionfor an applicationto be madeto the
AdministrativeAppealsTribunal (AAT) for reviewof adeterminationrelating to a

decisionto provideor not providefor damages.

UndersubsectionIOÔE(2) a Commonwealthagencyor a principalexecutiveofficer
of suchan agencycanonly seekreviewby the AAT wheretheMinister hasgiven
permission.

Wherethe AAT considerssuchan application,subsectionI06E(3)providesthat the
Tribuna! mustbe madeup of a presidentialmemberwho is alsoaJudge,and2 other

memberswho are not Judges.

Section 106F . Enforcement of determination against Commonwealth

agency.

Under subsections106E(l)and(2), whereaCommonwealthagencyor aprincipal
executiveof suchan agencyfails to carry out their obligationsin relationto a
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determination,as set out in sections106B and 1O6C,thenan applicationcanbe made
to the FederalCourt for an order directing that either the agencyor the principal
executiveof the agencycomply.

Subsection106F(5)indicates that an application under this clausecannotbe made
until either the time for making an application for review to the AAT under section
IO6Ehasexpiredor anydecisionof theAAT, shouldan applicationbe made,has

comeinto operation.

Human Rightr and Equal Opportunity Commission Act /986

Section 19A - Division applies to victimisation offences.

This new sectionwill allow a person,who is the victim ofactionwhich mayamount

to an offenceunder Subsection26(2)of the Act, to lodge a complaint with the
Commission,which will then be dealt with in the usual way. This will not affect any
criminal proceedingsthat maybe undertakenundersection26.

Subsection 30(1A)

This new subsectionwill haveasimilareffect to thenew section 19A but will apply
to victimisation of peoplewho may be involved in someform of action under the
Act relating to the Commission’s functions in the areaof equal opportunity in
employment.

Industrial Relations Act 1988

New paragraph 45(1)(ed)

New paragraph45(1)(ed)providesfor an appealto aFull Benchagainsta decision
of the Australian Industrial Relations Commission (AIRC) under the new provisions.

New paragraph 45(3)(bb)

New paragraph45(3)(bb)providesthat a party to the review undernew section
lilA mayinstitutean appeal.

Section lilA - Hearings in relation to discriminatory awards.

New section1 1 1A providesfor a hearingto be convenedwherean awardhasbeen
referredto the AIRC underthe newsection50A of the SDA. The sectionalso

providesthat the SexDiscrimination Commissioneris a party to the proceeding.
This meansthat wherea matterhasbeenreferredundernew sectionSOA, the
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Commissionerwill havetherights accordedto partiesto proceedingsundersection
42 of the IRA, includinga right of appearance.

Section 113

Section 1 1 3 is amendedto providethat wherean awardhasbeenreferredunderthe
new provisionsandthe AIRC considersit to bediscriminatory,it must take
appropriateaction to removethe discrimination. New subsectiont l3(2B) provides
thatthe AIRC is not requiredto takeactionwhich wouldnot be in thepublic
interest. New subsectionI 13(2C)providesfor the partiesto a certifiedagreement
to be given an opportunityto amendthe agreementbeforeaction is takenunder
subsection113(2A). The provisionis consistentwithsubsection134G(b)oftheAct,
which requiresthe AIRC to give the partiesan opportunityto amendan agreement
beforerefusingto certify it.

Subsection 113(5)

The term “discriminatoryaward” is definedin new subsectionI 13(5) as an award

which has beenreferredto the CommissionunderproposedsectionSOAof the SDA
and is furtherdefinedby referenceto theSDA. To constitutea discriminatory
award,the awardmustrequireapersonto do an act that would be unlawful under
the SDA, exceptfor thefact that the actwould be donein directcompliancewith the
award. The SDA containsan exemptionin paragraph40(1)(e)for actsdoneby a
personin direct compliancewith an award.

The definitionalsomakesit plain thatthe fact the an act is doneis directcompliance
with the awarddoesnot of itself meanthatthe actis reasonable.The

“reasonableness”issuearisesbecauseof the indirectdiscriminationtest of
discriminationin theSDA (seefor examplesubsection5(2)of the SDA). This
amendmentwill thereforefacilitatethe considerationof indirectdiscrimination
issuesin awards.

Paragraph 134L(1)(b)

This new paragraph,which dealswith the variation of certifiedagreements,is to be
amendedto ensurethatcertifiedagreementscan be variedby the partiesin
accordancewith subsection113(2C).

Subsection 134L(1)
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NewsubsectionI 34L(l ) is intendedto makeit clear thatthe AIRC can vary a
certifiedagreementundersubsectionI I 3(2A).

Racial Discrimination Act 1975

Subsection3(1) is to be amendedto define‘class member’and‘representative
complaint’ for the purposesof the revisedrepresentativecomplaintprocedureand
‘Commonwealthagency’and‘principal executive’.

‘class member’ is definedto meananyof thepersonson whosebehalfa
representativecomplaintis lodgedotherthan thosepersonswho have
withdrawn from the representativecomplaint undernew section25MA.

‘representativecomplaint’ is definedto meanacomplaintwherethepersonson
whosebehalfthe complaintwas madeincludepersonsotherthanthe
complainant. It doesnot include acomplaintthatthe Commissionhas
determinedshould no longer continueas arepresentativecomplaintundernew

section25M.

‘Commonwealthagency’and‘principalexecutive’are to havethesamemeaning
as providedfor in thePrivacyAct 1988. The new definitions arenecessaryto
determinewhat Commonwealthagenciesandprincipal executivesof
Commonwealthagencieswill be coveredby thenew Division 4 of PartIll of
the Act.

New clause 19A . Part applies to victimisation offences.

This provisionwill allow apersonwho is thevictim of actionwhich mayamountto

an offenceundersubsection27(2)of theAct to lodgea complaintwith the
Commissionwhich wouldbe dealtwith in the usualway. Thiswould not affectany
criminal proceedingsthat maybe undertakenundersection27.

New subsection22(1A)

Section 22 lists whomaylodgeacomplaintwith the Commissionallegingthedoing
of an unlawful actunder PartII of the Act. New subsection22(IA) providesfor

lodginga representativecomplaintandis to be amendedto makeit subjectto new
section25L (Conditionsfor making a representativecomplaint).
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Sections 25L and 25M:

Section25L and25M of the Act areto be repealedandreplacedby new provisions

goveming the lodgmentanddeterminationof representativecomplaints.

Conditions for making a representativecomplaint.

The newprovisionsdraw, whereappropriate,on therepresentativeproceedings
provisionsin PartIVA of theFederalCourt ofAustratiaAct 1976 whichcameinto
force earlier this year.

New section25L providesthe conditionsthat mustbe satisfiedin order for a
representativecomplaintto be lodgedundersection22 of the Act. All the persons
concernedmust havecomplaintsagainstthesameperson; the complaintsof all the
membersof the classmust be in respectof, or ariseout of, the same,similar, or
relatedcircumstances;andtheymustgive riseto a substantialcommonissueof law
or fact.

The new sectionalsoprovidesfor the additionalinformation(descriptionof the
class,natureof the classmembers’claims,natureof the relief soughtandthe
commonissuesfor determination)that mustbe setout in the representative
complaintlodgedwith the Commission. In describingor otherwiseidentifying class
membersit will not be necessaryto name,or specifythenumberof, classmembers.

Underthe new sectiona representativecomplaintcanbe lodgedwithout theconsent

of classmembers.

Commissionmay determinethat a complaint is not to continue as a

representativecomplaint.

New section25M enablesthe Commissionto determinethat acomplaintno longer
continuesasa representativecomplaintwhereit is satisfiedthat it is in theinterests
ofjusticeto do so becauseit fallswithin oneof the four criteria setout in subsection

25M(2). Thesecriteriaare: thatit wouldbe lesscostly to haveseparate
proceedings;that thecomplaintsof classmemberswill not beefficiently and

effectivelydealtwith by therepresentativecomplaint;that the complaintwas not
broughtin good faith as a representativecomplaintor it is otherwiseinappropriate
thatthe complaintsbepursuedby meansof a representativecomplaint.

Subsection25M(3)enablesacomplainant,wherethe Commissiondeterminesthata
complaintnot continueas a representativecomplaint,to continuethecomplaintasan
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individual complaint. This will not apply where the complainant is a trade union.
Thesubsectionwill alsoenablethe Commissiontojoin a classmemberas a
complainant.

Section 2SMA - Additional rules applying to the determination of
representative complaints.

Newsection25MA containsadditionalrulesfor thedeterminationof representative
complaints. It will enablethe Commissionto substituteanotherclassmemberas
complainant where it considersthat the complainant is not able to adequately

represent the interests of the classmembers.

Subsection25MA(2) enablesa classmember to withdraw from a representative
complalntat any time beforetheCommissionbeginsits inquiry.

Subsection25MA(3) empowerstheCommissionto direct that noticeof anymatter
be given to classmembers.

Section 25N(2) - omit

Subsection25N(2)which empowersthe Commissionto, in effect, turn a
representativecomplaintinto an individualcomplaintis to be repealed. It hasbeen
replacedby newsection25M.

Section 25P - Class member for representative complaint not entitled to
lodge individual complaint

Section 25P(Ordinary complaints not precluded by representative complaints) is to

be repealedand replaced by a new provision which will, in effect, prevent a person
who is a classmemberin a representativecomplaintfrom lodginganindividual

complaintunlessthatpersonwithdrawsfrom therepresentativecomplaint.

Subsection 25V(l)

Subsection25V(l) is to be amendedto give theCommissionpowerto give directions
as to procedureto ensurethatjusticeis donein an inquiry.

Section 25Y

A new subsection25Y(3)is to be addedto ensurethat interim determinationsalso
coverclassmembersin a representativecomplaint.
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Section 25Z

Subparagraph25Z(1)(b)(iv) is to beamendedto removethe restrictionon the

Commissionmakingadeclarationfor thepaymentof damageson a representative
complaint.

Subsection25Z(5)of theAct (which defines‘complainant’ for the purposesof the

section)is to be repealedandreplacedwith aprovisionenablingthe Commission,
whenmaking a declarationfor paymentof damages,to provideeither for specified

amountsof damagesor for suchamountsto be workedout in a specifiedmanner.
For example,the Commission may wish to makean award consistingof amounts

determinedby referenceto a mathematicalformulaor by referenceto recordsof
therespondent.

Undernewsubsection25Z(6), wherethe Commissionmakesadeclarationfor thepaymentof damageson a representativecomplaint,it maygive directionsas to the

way in whicha classmemberis to establishan entitlementto damagesandthe means
by which anydisputesaboutentitlementareto be determined.

New subsection25Z(7) defines‘complainant’ in arepresentativecomplaintfor the
purposesof the sectionto meanclassmembers.

Section 25ZA - Determination must identify the class members who are
to be affected by the determination.

Section2SZA (Proceedingsin FederalCourt) is to be repealed. New section25ZA
providesthat an interim determinationundersection25Y(I ) or adetermination
undersection25Zon arepresentativecomplaintmustdescribeor otherwiseidentify
the classmembers who will be affected by it.

Section 25ZAA - Registration of determination.

Subsection25ZAA(l ) providesthatthe sectionappliesto adeterminationmade
undersubsections25Y(1 ) or 25Z(1) exceptwherethe respondentis a

I Commonwealthagencyor the principalexecutiveof a Commonwealthagency.
Undersubsection25Y(1) the Commission,or the Presidenton behalfof the
Commission,mayon theapplicationof apartyto an inquiry atanytimeafter the
lodgementof thecomplaintmakean interimdeterminationseekingto preservethe
statusquobetweenthe partiesto thecomplaintor therights of the partiesto the
complaint. Undersection25Z, afterthe Commissionfinds the complaint

substantiatedit maymakea determinationwhich mayincludevariousdeclarations.
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The sectiondoesnot apply to a Commonwealthagencyor the principal executiveof
a Commonwealthagencyas respondentas in that caseproposednew Part111
Division 4 belowapplies.

Undernew subsection2SZAA(2) the Commissionwill berequiredto lodgethe

determinationas soonas practicableafter thedeterminationis madein a Registryof
theFederalCourt.

Undernew subsection25ZAA(3) a Registrarmustregisterthe determinationupon

lodgement. The Registraris definedto havethesamemeaningas in section35A of
theFederalCourt ofAustraliaAct /976.

Undernew subsection25ZAA(4) the Commissionwill be requiredto forwarda
written noticeof the registrationto the complainantandrespondentto the
determinationas soonas possiblebut within 7 days. The noticemustspecifythe date
of registrationandmust include a copy of the determination.The notice
requirementis aimedat ensuringthat the partiesto the inquiry havenoticeof the

dateof registration.The dateof registrationof the determinationis particularly
importantas underthe new subsection25ZAB(5) the respondent,if he or shewishes
to do so,mustapplyto theFederalCourt for review of the determinationwithin 28

daysafter the dateof registrationof the determination.

Section 2SZAB - Registereddeterminationhas effect as an order of the
FederalCourt.

Undernew subsection25ZAB(1), upon registrationof a determinationundersection

25ZA, the determinationof the Commission(including an interim determination)
will haveeffect as if it werean order madeby the FederalCourt,but subjectto the

qualificationsset out in the restof the section.

New subsection25ZAB(2) will ensurethat whereadeterminationwas madeon a

representativecomplainteachclassmemberdescribedor identified asbeingaffected
by the determinationareboundby it.

Undernew subsection2SZAB(3) no actionfor enforcementof the determination
maybe takenbeforetheendof the reviewperiod. ‘Review period’ is definedin the

section to meanthe period of 28 days startingon the daythe determinationis
registered. However, if the respondentto the determinationappliesto the Court

undersubsection25ZAB(5) for reviewof the determination,theperiod commences
on the daythe determinationis registeredandendsat the time whenproceedingson

thatreview arecompletedor otherwiseterminated.
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Underproposedsubsection25ZAB(4) in the caseof adeterminationmadeunder

subsection25Z,(that is a determinationmadeby the Commissionafterholdingan
inquiry) a failure by the respondentduring the review period to comply with a
positiverequirementof the determinationdoesnot countas a contraventionof the
determination.Thus,for example,ifadeterminationunder 25Z(l) which hasbeen
registeredundernew 25ZAA specifiesthatthe respondentshouldpayto the

complaintdamagesby a datefalling within the reviewperiod,a failure to comply
with this requirementduring this period,would not be acontraventionof the
determination.On the otherhand,action takenby the respondentto frustratethe
termsof the determinationafter registrationandduring the review period,for
example,by dismissingan employee,mayamountto contraventionof the
determination.Theprovisionsof subsection25ZAB(4)will not apply in thecaseof
an interimdeterminationundersubsection25Y(1) whichis limited to maintaining
the statusquobetweenthe partiesto the complaintor the rights of the parties. A
respondentwho seeksareviewof an interim or afinal determinationmay,however,
apply to the Court for an ordersuspendingthe operationof the wholeor anypart of

the determination(seesubsection25ZAC(3))

Undernew subsection25ZA13(5) the respondentto aregistereddeterminationmay

apply to the FederalCourt for reviewof the determination.The applicationmustbe
madewithin 28 daysafterthe dateof registrationof the determination.

Section 2SZAC - Review of registered determination.

New subsection25ZAC(l) statesthat thesectionappliesifan applicationis madeto
the FederalCourt undersection25ZAB for review of a determination.

Undernew subsection25ZAC(2) the partiesto the revieware the applicantwho was
the respondentto the registereddeterminationand the complainantto the
determinationwho will be the respondentto the applicationfor review.

New subsection25ZAC(3)providesthatthe Court mayat anytime makean interim

order that suspendsthe operationof the whole or any part of the determination.
This will enablethe applicantto seeka suspensionof theoperationof the whole or
anypart of the determinationpendingthe outcomeof the reviewof the
determination. If theCourt makesan interim orderunderthis subsection,theorder

maybe madeon suchconditions,if any, as theCourt thinksfit.

Undernewsubsection25ZAC(4) the Court in reviewingthe determinationmay
reviewall issuesof fact and law.
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Underproposedsubsection25ZAC(5)aparty cannotadducenew evidencein the
review of thedeterminationexceptby the leave of the Court.

New subsection25ZAC(6)Providesthat the Court,afterreviewing the
determination,maymakesuchordersas it thinksfit including a declarationof right.
The ordersmayconfirm adeterminationthathasbeenregisteredundersection

104A.

New subsection2SZAC(7)providesthatthe Courtmaydismissthe applicationfor
reviewatanytime if it considersthat the applicantis not prosecutingthe application
with duedispatch. The Court maydo this eitherof its own motion or on the
applicationof the respondent.The aim of this provisionis to ensurethat the

applicantfor the reviewof thedeterminationprosecutesthe applicationwith due
dispatch. This provisionis necessary,as actionfor enforcementof a determination
thathasbeenregisteredundersection25ZAA, maynot betakenbeforethe endof
thereviewperiod (subsection2SZAB(3)).

Paragraphs2SZC(1)(a)and (b)

The paragraphsprovidefor applicationto the Attorney-Generalfor the provisionof
financiai assistanceandareconsequentialupon thechangedprocessesfor

enforcementof determinationsin the Federal.

Part Ill .. Division 4 - Review and enforcementof determinations

involving Commonwealth agencies.

Section 25W - Application of Division

This new sectionprovidesthat thenewdivision will apply only to determinations
wherethe respondentis eithera Commonwealthagencyor aprincipal executiveof a
Commonwealthagency.

Section 2SZE . Obligations of respondentagency

Underthisnew sectionCommonwealthagencieswhich arerespondentsto

determinationscoveredby this division mustcease,andnot repeat,anyconduct
which led up to the determinationandmustperformanyactor courseof conduct
that thedeterminationmay require. This provisiondoesnot coveranawardof
damagesunderParagraph25Z(l)(b)(iv) as that matter is dealtwith in new section
25ZG.
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Section 2SZF - Obligations of principal executive of agency

This new sectionrequiresthat a principalexecutiveof a Commonwealthagencywho
is therespondentto a determinationmust takeall reasonablestepsto ensurethat the
termsof the determinationarebroughtto thenotice of all members,officers and
employeesof the agencywho maybeengagedin conductto which thedetermination
relates.

Furtherthe principal executivemust takeall reasonablestepsto ensurethatrelevant
officers, etc. ceaseanddo not repeatsuchconductandfinally, whereactionsor a

courseofconductis requiredby a determination,that that actor conductis actually
performed.

Section 2SZG - Damages

This new sectionprovidesthat wherethe paymentof damagesis partof a

determinationagainstaCommonwealthagencythecomplainantis entitled to bepaid
that amount.

New subsection25ZG(2)makesthosedamagesadebtdueto the complainantby
eitheraCommonwealthagencywhich hasthecapacityto sueandbe suedor by the
Commonwealthwherean agencydoesnot havethatcapacity.

Section 2SZH - Review of determinations regarding damages

This new sectionmakesprovisionfor an applicationto bemadeto the
Administrative AppealsTribunal (AAT) for review of adeterminationrelatingto a

decisionto provideor not providefor damages.

Undersubsection25ZH(2)aCommonwealthagencyor aprincipal executiveofficer

of suchan agencycan only seekreviewby the AAT wherethe Minister hasgiven
permission.

Wherethe AAT considerssuchan applicationsubsection25ZH(3)providesthat the
Tribunalmustbemadeup of a presidentialmemberwho is alsoaJudge,and2 other
memberswhoarenot Judges.

Section 25Z1 - Enforcement of determination against Commonwealth

agency

Undernew subsections(1) and(2) whereaCommonwealthagencyor aprincipal
executiveof suchan agencyfails to carry out their obligationsin relation to a
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determinationasset out in section2SZE or section25Th thenan applicationcanbe
madeto the FederalCourt for an order directing that either theagencyor the
principal executivecomply.

Subsection25Z1(5) indicatesthat anapplicationunderthis clausecannotbe made
until either the timefor making an applicationfor review to the AAT underclause
25ZH hasexpiredor anydecisionof the AAT, shouldanapplicationbe made,has

. comeinto operation.

Sex Discrimination Act 1984

Section 3 - ObjectsParagraph3(c)

Paragraph3(c) of the objectssectionof the SDA is to be amendedto reflect the
extensionof theprohibitionagainstsexualharassmentto otherareasof public life.

Section4 - Interpretation

Subsection4(1) is to be amendedto define ‘class member’ and‘representative
complaint’ for thepurposesof the revisedrepresentativecomplaintprocedureand
‘Commonwealthagency’and‘principal executive’.

‘class member’is definedto meanany of thepersonson whosebehalfa
representativecomplaintis lodgedotherthanthosepersonswho have

withdrawn from the representativecomplaint undernew section70A.

‘representativecomplaint’ is definedto meana complaintwherethe personson
whosebehalfthe complaintwas madeincludepersonsotherthanthe

complainant. It doesnot includeacomplaintthatthe Commissionhas
determinedshouldno longercontinueas arepresentativecomplaintundernew

section70.

‘Commonwealthagency’and‘principal executive’are to havethe samemeaning

as providedfor in the PrivacyAct 1988. The new definitionsarenecessaryto
determinewhat agenciesandprincipal executiveswill be coveredby the new
Division 4 of PartIII of the Act.

Section 9 . Application of Act

Section9, which dealswith the applicationof the SDA, is to beamendedto reflect
the extensionof the operationof the prohibitionsagainstsexualharassmentproposed
in Division 3 of PartII. The amendmentsseekto ensurethat the sexualharassment
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provisionswill havethe sameoperationas thecurrentprohibitionsagainstthe other

formsof discriminationunderthe SDA. Amendmentsare to be madeto subsections
9(5)(6)(8)(9)(10)(l2)(l4)(16)(lS) and(20). Theapplicationsectionof the SDA
seeksto ensurethat the SDA doesnotexceedthe Commonwealth’spower.

Division 3 of Part H- sexual harassment

Division 3 of PartII is to berepealed.A new Division 3 is to besubstituted.

Section 28 - Meaning of “sexual harassment”

Sexualharassmentis definedto meanthe makingof anunwelcomesexualadvance,
or an unwelcomerequestfor sexualfavours,to the personharassedor engagingin

otherunwelcomeconductof asexualnaturein relationto thepersonharassed,in
circumstancesin which a reasonableperson,havingregardto all the circumstances,
would haveanticipatedthat the personharassed,would be offended,humiliated or
intimidated. The test is an objectivetest of what a reasonablepersonin all the

circumstanceswould haveanticipated. ‘Conductof a sexualnature’ is alsodefinedto
includemakinga statementof a sexualnatureto a personor in the person’s
presence,whetherthe statementis madeorally or in writing.

Section 28B - Employment , partnershipsetc.

Undernew section28B it will beunlawful for apersonto sexuallyharassa person
at work. The areas in which sexual harassment is covered are specified in the

subsections.

In relationto employment,subsections28B(l) and (2) will providethat it is
unlawful for an employerto sexuallyharassan employeeor a personseekingto
becomean employee. It will alsobe unlawful for an employeeto sexuallyharassa
fellow employeeor apersonseekingemploymentwith the sameemployer.

New subsection28B(3) will makeit unlawful for a personto sexuallyharassa
commissionagentor contractworker or a personwhois seekingsuchemployment.

New subsection28B(4) will makeit unlawful for acommissionagentor contract
worker to sexually harass a fellow commission agent or fellow contract worker.

New subsection28B(5) will makeit unlawful for a partner to sexually harass

anotherpartneror a personwho is seekingto becomea partnerin the same~

partnership.
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New subsection28B(6) will makeit unlawful for aworker (called in the Bill a
‘workplaceparticipant’)athis or herplace of work to sexuallyharassanother
worker athis or herplaceof work. Theamendmentis necessaryto ensurethat

sexualharassmentatwork is madeunlawful withoutregard to the particular
employmentor professionalrelationshipbetweenthe two persons.For example,it
will be unlawful for an partnerat work to sexuallyharassat work acontract
worker. ‘Workplace’ is definedto meana placeat which aworkplaceparticipant
worksor otherwisecarriesout functionsin connectionwith beingaworkplace
participant.

Section 28C - Members of bodieswith power to grant etc. occupational
qualifications etc.

New section28C will makeit unlawful for a memberof an authorityor body,that
haspowerto confer, renew,extend,revokeor withdraw an occupational
qualification,to sexuallyharassa personwho is seekingconferral,renewal,
extension,revocationor withdrawal of an occupationalqualification . An
occupationalqualificationis an authorisationor qualificationthat allowsor assistsa
personto practisea profession,carryingon a tradeor engagein anoccupation.

Section 28D -• Registeredorganisations

New section28Dwill makeit unlawful for a memberof an organisationregistered

underthe IRA (suchas a union)or a memberof the staff of a registered
organisationto sexuallyharassa memberof the organisationor apersonwho is

seekingto becomeamember.

Section 28E - Employment agencies

New section28Ewill makeit unlawful for a personwho operatesanemployment
agencyor a memberof the staffor an employmentagencyto sexuallyharassanother
person in the provision of that agency’s services.

Section 28F - Educational institutions

New section2SFwill makeit unlawful for a memberof staffof aneducational
institution to sexuallyharassa studentorapersonwho is seekingto becomea
studentat that institution. The sectionwill alsomakeit unlawful for an adult student
to sexuallyharassanotheradult studentor amemberof thestaff of the institution.
Adult student is defined for the purpose of this sectionto meana studentwho has

attainedthe age of 16 years.
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Section 28G - Provision of goods, servicesand facilities

New section280 will makeit unlawful for a personto sexuallyharassanother

personin theprovision of goods,servicesor facilities to that otherperson.

Section 28H - Provision of accommodation

New section28F! will makeit unlawful for apersonto sexuallyharassanother
personin the provisionof accommodation.The prohibitionapplieswhetherthe
personproviding the accommodationis actingas a principal or agent. Thesection
doesnot apply to anythingdoneby a personin the courseof providing
accommodationto anearrelative. The exceptionto the prohibition in relation to

family membersandnearrelativesreflects the policy that humanrights legislation
shouldnot extendto theprivaterealm.

Section 283 - Land
a

New section28Jmakesit unlawful for a personto sexuallyharassanotherpersonin

dealingwith land. The prohibitionappliesto personswho arebuyersor sellersand
alsoapplieswhetherthepersondealingwith the landis a principalor an agent.

Section 28K - Clubs

New section28K makesit unlawful for a memberof the committeeof management

of a club to sexuallyharassamemberof theclub orapersonseekingto becomea
memberof the club. ‘Club’ is definedin section4 whichrequires,in part,that the
club mustbe anassociationof not lessthan30 personsthat sellsor suppliesliquor

for consumptionon its premises.

Section 28L - Commonwealthlaws and programs

New section28L makessexualharassmentunlawful in the courseof carryingout
Commonwealthprograms. The prohibitionrelatesto performingany function,or

exercisinganypower undera Commonwealthlaw or in the courseof carryingout
anyotherresponsibilityfor the administrationof aCommonwealthlaw or the
conductof aCommonwealthprogram

New section 47A Part applies to victimisation offences

Thisprovisionwill allow apersonwho is thevictim of actionwhich mayamountto

an offenceundersection94 of the Act to beable to lodgeacomplaintwith the
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Commissionwhich will thenbe dealtwith in the usualway. This will not affectany
criminal proceedingsthatmaybe undertakenundersection94.

After paragraph48(l)(c) - new function for the Commission

This paragraphconfersa new functionon the HumanRightsandEqualOpportunity
Commissionto handlecomplaintsregardingdiscriminatoryawardslodgedunder
section 50A.

Section 49

Theamendmentto section49 will providethat thefunctionof the Commission
underparagraph48(1)(ca),dealingwith complaintslodgedundersection50A, will
be includedin the functionsto be performedby the Sex Discrimination
Commissioneron behalfof theCommission.

After subsection50

Section50 of the Act lists whomaylodgeacomplaint with the Commissionalleging
the doing of an unlawful actunderPartH of the Act. It providesfor lodginga
representativecomplaintand is to beamendedto makeit subjectto new section69

(Conditionsfor makinga representativecomplaint).

Section 50A - Referral of discriminatory awards to the Australian
Industrial Relations Commission

Newsubsection50A(l) providesthata complaintallegingthat apersonhasdonea
discriminatoryactunderan awardmaybe lodgedwith the HREOCand specifiesthe

personswho maylodgea complaint. Undernew subsections50A(2) and50A(3), if

sucha complaintis received,HREOCmustnotify the SexDiscrimination
Commissioner,who must referthe award to the AIRC if it appearsto the
Commissionerthat the act is discriminatoryunlesstheCommissioneris of the
opinion thatthe complaint is frivolous, vexatious,misconceivedor lacking in

substance.

New subsection50A(4) requirestheCommissionerto give written noticeto the
complainantif the Commissionerdecidesnot to refer the award. The noticemust

specifythe reasonsfor the decision. Proposedsubsection50A(5) enablesthe
complainantwho hasreceivedsucha noticeto requirethe Commissionerto refer the
decision to the President of the UREOCunder proposed subsection 50A(6).
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Proposedsubsection50A(7) requiresthe Commissionerto notify thecomplainantof
the outcomeof thereferral. This provision is neededbecausethecomplainantwill
not be aparty to the hearingin theAIRC.

Proposedsubsection50A(8) will enablethe Commissionerto obtaindocumentsor
information undersection54 for thepurposesof the section.

Proposedsubsection50A(9) definestheterms“award”, “discriminatoryactunderan

award”and “tradeunion”.

Presidentmay review a decisionof the Commissionernot to review an
award

Proposedsection50B providesdetailsof thereviewprocedureto be followed where

a noticehasbeenprovidedby the CommissionerundersubsectionSOA(6).

Sections69 and 70 - lodgementand determination of representative

complaints

Section69 and70 of theAct are to be repealedandreplacedby new provisions
governingthelodgmentanddeterminationof representativecomplaints. The new
provisionsdraw, whereappropriate,on the representativeproceedingsprovisionsin

PartIVA of the FederalCourtofAustraliaAct 1976 which came into force earlier

this year.

Conditions for making a representativecomplaint

Newsection69 providestheconditionsthat mustbe satisfiedin order for a
representativecomplaintto be lodgedundersection50 of the Act. All the persons

concernedmusthavecomplaintsagainstthesameperson; thecomplaintsof all the
membersof the classmustbein respectof, or ariseout of, the same,similar, or
relatedcircumstancesandtheymustgiverise to asubstantialcommonissueof law

or fact.

The new sectionalsoprovidesfor theadditionalinformation (descriptionof the

class,natureof theclassmembers’claims,natureof the relief soughtandthe
commonissuesfor determination)thatmustbe setout in therepresentative
complaintlodgedwith the Commission. In describingor otherwiseidentifyingclass
members it will not be necessary to name,or specifythe numberof, classmembers.

Underthe new sectiona representativecomplaintcan belodgedwithout theconsent

of class members.
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Commissionmay determinethat a complaint is not to continueas a
representativecomplaint

New section70 enablestheCommissionto determinethatacomplaintno longer
continueas arepresentativecomplaintwhere it is satisfiedthat it is in theinterestsof
justiceto do sobecauseit falls within oneof the four criteria setout in
subsection70(2). Thesecriteria are that it would be lesscostly to haveseparate
proceedings;that thecomplaintsof classmemberswill not beefficiently and
effectively dealtwith by therepresentativecomplaint;thatthe complaintwas not
broughtin good faith asarepresentativecomplaintor it is otherwiseinappropriate
thatthe complaintsbe pursuedby meansof arepresentativecomplaint.

Subsection70(3)enablesacomplainant,wherethe Commissiondeterminesthata
complaintnotcontinueasa representativecomplaint,to continuethe complaintas an
individual complaint. This will not apply wherethecomplainantis atradeunion.
The subsectionwill alsoenabletheCommissiontojoin a classmemberas a

complainant.

Section 70A - Additional rules applying to the determinationof
representativecomplaints

New section70A containsadditionalrulesfor the determinationof representative
complaints. It will enablethe Commissionto substituteanotherclassmemberas
complainantwhereit considersthatthe complainantis not ableto adequately

representthe interestsof the classmembers.

Subsection70A(2) enablesaclassmemberto withdrawfrom arepresentative
complaintat anytime beforethe Commissionbeginsits inquiry.

Subsection70A(3) empowersthe Commissionto direct that noticeof any matterbe

givento classmembers.

Subsection 71(2)

Subsection71(2) which empowersthe Commissionto, in effect, turn a
representativecomplaintinto an individualcomplaintis to berepealed. It hasbeen

replacedby newsection70.

Section72 - Classmember for representativecomplaint not entitled to

lodge individual complaint
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Section72 (Ordinarycomplaintsnot precludedby representativecomplaints)is to be
repealedandreplacedby a newprovisionwhich will, in effect,preventa person
whois a classmemberin a representativecomplaintfrom lodgingan individual
complaintunlessthatpersonwithdrawsfrom therepresentativecomplaint.

Subsection 77(1)

Subsection77(1) is to be amendedto give the Commissionpowerto give directions
as to procedureto ensurethatjusticeis donein an inquiry.

Subsection80(3)

A new subsection80(3) is to beaddedto ensurethatinterimdeterminationsalso

cover class members in a representative complaint.

Section 8!

Subparagraph81(l)(b)(iv) is to be amendedto removethe restrictionon the
Commissionmaking a declarationfor thepaymentof damageson arepresentative

complaint.

Subsection81(5)of the Act (which defines‘complainant’for the purposesof the
section)is to be repealedandreplacedwith a provisionenablingthe Commission,
when makingadeclarationfor paymentof damages,to provideeither for specified
amountsof damagesor for suchamountsto be workedout in a specifiedmanner.
Forexample,theCommissionmaywishto makean awardconsistingof amounts
determinedby referenceto amathematicalformulaor by referenceto recordsof

the respondent.

Undernew subsection81(6),wherethe Commissionmakesadeclarationfor the
paymentof damageson a representativecomplaint,it maygive directionsas to the
way in which aclassmemberis to establishan entitlementto damagesandthe means
by which anydisputesaboutentitlementareto be determined.

New subsection81(7)defines‘complainant’in arepresentativecomplaintfor the
purposesof the sectionto meanclassmembers.

Section 82 - Determinationmust identify the class memberswho are to
be affected by the determination

Section82 (Proceedingsin FederalCourt)is to be repealed. New section82
provides that an interim determination under section80 or a determinationunder
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section8 1 on arepresentativecomplaint mustdescribeor otherwiseidentify the
classmemberswho will beaffectedby it.

Section 82A . Registration of determination.

New subsection82A( I ) providesthatthe sectionappliesto adeterminationmade
undersubsections80 or 81 exceptwherethe respondentis a Commonwealthagency
or theprincipalexecutiveof aCommonwealthagency.Undersubsection80 the
Commission,or the Presidenton behalfof theCommissionmay,on the application
of a party to an inquiry at anytime after the lodgementof the complaint,makean
interim determinationseekingto preservethe statusquo betweenthepartiesto the
complaintor therights of the parties.tothecomplaint. Undersection81, afterthe
Commissionfinds thecomplaintsubstantiatedit maymakeadeterminationwhich
mayincludea numberof declarations.The sectiondoesnot apply to a
Commonwealthagencyor the principal executiveof a Commonwealthagencyas
respondent.Proposednew Part4 Division4 belowappliesto thesecases.

Undernew proposedsubsection82A(2)the Commissionwill be requiredto lodge

the determinationas soonas practicableafter the determinationis made,in a
Registryof the FederalCourt.

Undernew subsection82A(3) a Registrarmust registerthedeterminationupon
lodgement. ‘Registrar’ is definQd to havethe samemeaningasin section35A of the
FederalCourt ofAustraliaAct 1976.

Undernew subsection82A(4) the Commissionwill be requiredto forward awritten
notice of theregistrationto the complainantandrespondentto the determinationas
soonas possiblebut in all casesof registrationwithin 7 days. The noticemust
specify the dateof registrationandmust includea copy of the determination.The
noticerequirementis to ensurethat the partiesto the inquiry havenoticeof the date

of registration. The date of registrationof the determinationis particularly
importantas underthe proposedsubsection82B(5) therespondentif he or she
wishesto review a determination,mustapply to the FederalCourt for reviewof the

determinationwithin 28 daysafter the dateof registrationof the determination.

Section 8213 - Registered determination has effect as an order of the
Federal Court.

Undernew subsection82B(l), upon registrationof adeterminationundersection

82A, the determinationof the Commission(including an interim determination)will
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haveeffect as if it werean ordermadeby the FederalCourt, but subjectto the
qualificationssetout in the restof the section.

Newsubsection82B(2)will ensurethatwhereadeterminationwasmadeon a
representativecomplaint,eachclassmemberdescribedor identified as being

affectedby the determinationis boundby it.

New subsection82B(3)statesthat no action for enforcementof thedetermination
maybe takenbeforetheendof the reviewperiod. ‘Review period’ is definedin the

sectionto meantheperiod of 28 daysstartingon the daythedeterminationis
registered(refer 82B(6)). However, if the respondentto the determinationapplies
to the Court undersubsection82B(5) for reviewof the determination,the review
period commenceson thedaythedeterminationis registeredandendsat the time
whenproceedingson that reviewarecompletedor otherwiseterminated.

Underproposedsubsection8213(4),in the caseof adeterminationmadeunder

subsection81 (1 ) (that is a determinationmadeby theCommissionafter holdingan
inquiry), a failure by the respondentto comply with apositiverequirementof the
determinationduringthe reviewperiod doesnotcount asa contraventionof the
determination.For example,if adeterminationundersection81 which hasbeen

registeredundernew section82A specifiesthatthe respondentshouldpayto the
complainant damages by a date falling within the review period, a failure to comply

with this requirementduring this period would not be a contraventionof the

determination.On theotherhand,action takenby the respondentto frustratethe
termsof the determinationafter registration andduring the reviewperiod,for
example,by dismissinganemployee,mayamountto contraventionof the
determination.Theprovisionsof subsection82B(4) will not apply in thecaseof an

interim determinationundersubsection80 which is limited to maintainingthe status

quobetweenthe parties(to the complaint)or the rightsof the parties. A respondent
who seeksa review of an interim or afinal determinationmay, however,applyto
the Court for an ordersuspendingtheoperationof the wholeor anypart of the

determination(seesubsection82C(3)).

Undernew subsection82B(5) the respondentto a registereddeterminationmay

applyto the FederalCourt for review of the determination.The applicationmustbe
madewithin 28 days after the date of registration of the determination.

Section 82C - Review of registered determination.
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Newsubsection82C( 1 ) statesthatthesectionapplies if an applicationis madeto the
FederalCourt undersection 82B for reviewof a determination.

Undernew subsection82C(2)the partiesto thereviewarethe applicant,who was
the respondentto the registereddetermination,andthe complainantto the
determination,who will be the respondentto the applicationfor review.

New subsection82C(3)providesthat the Courtmayat anytime makean interim
order that suspendstheoperationof the wholeor anypart of the determination.
This will enablethe applicantto seekasuspensionof the operationof thewholeor
anypart of the determinationpendingthe outcomeof thereview of the
determination. If the Court makesan interim order underthis subsection,the order
maybemadeon such conditions,if any,as theCourt thinks fit.

Undernew subsection82C(4) the Court, in reviewingthedetermination,may
reviewall issuesof factandlaw.

Undernew subsection82C(5)a partycannotadducenew evidencein the review of
the determinationexceptby the leaveof the Court.

New subsection82C(6)providesthat the Court,afterreviewing thedetermination,

maymakesuchordersas it thinks fit includingadeclarationof right. The orders
mayconfirm a determinationthathasbeenregisteredundersection82A.

New subsection82C(7)providesthat the Court maydismissthe applicationfor
reviewat anytime ifit considersthat the applicantis not prosecutingthe application
with duedispatch. The Court maydo this eitherof its own motion or on the
applicationof therespondent.The aim of this provision is to ensurethat the
applicantfor the reviewof the determinationprosecutesthe applicationwith due

dispatch. This provisionis necessaryas actionfor enforcementof a determination

thathasbeenregisteredundersection82A maynot be takenbefore the endof the
review period (subsection82B(3)).

Paragraphs 84(1)(a) and (b)- financial assistance

Theseparagraphsprovidefor applicationto the Attorney-Generalfor the provision
of financial assistance and are consequential upon the changed processes for

enforcement of determinations in the Federal Court.

Part Ill - Division 4 - Review and enforcement of determinations

involving Commonwealth agencies.
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Section 84A - Application of Division

New section84A providesthat the new division will apply only to determinations
wherethe respondentis eithera Commonwealthagencyor a principalexecutiveof a
Commonwealthagency.

Section 8413 - Obligations of respondent agency

Underthisnew section,Commonwea]thagencieswhich arerespondentsto
determinationscoveredby this division mustcease,andnot repeat,anyconduct
which led up to thedeterminationand mustperformanyact or courseof conduct
that thedeterminationmayrequire. This provision doesnot coveran awardof
damagesunderparagraph81(1)(b)(iv) of the Act that matter is dealtwith in new
section 84E.

Section 84C - Obligation of principal executive of agency

This new sectionrequiresthata principal executiveof a Commonwealthagencywho
is the respondentto adeterminationmust take all reasonablestepsto ensurethatthe
termsof the determinationarebrought to the noticeof all members,officers and
employeesof theagencywhomaybeengagedin conductto which the determination
relates.

Furtherthe principal executivemusttake all reasonablestepsto ensurethat relevant
officersetcceaseanddo not repeatsuchconductand finally. whereactionsor a

courseof conductis requiredby a determination,thatthat actor conductis actually
performed.

Section 84D - Damages

Thisnew sectionprovidesthatwherethe paymentof damagesis part of a
determinationagainsta Commonwealthagencythe complainantis entitled to bepaid

that amount.

Subsection84D(2)makesthosedamagesa debtdueto the complainantby eithera
Commonwealthagencywhich hasthe capacityto sueandbe suedor by the
Commonwealthwherean agencydoesnot havethatcapacity.

Section 84E - Review of determinations regarding damages
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Thisnew sectionmakesprovisionfor an applicationto be madeto the

AdminisirativeAppealsTribunal (AAT) for reviewof adeterminationrelatingto a
decisionto provideor not providefor damages.

Undersubsection84E(2)aCommonwealthagencyor a principalexecutiveofficer
of suchan agencycan only seekreviewby the AAT wherethe Minister hasgiven

permission.

Where the AAT considerssuch an application subsection84E(3) provides that the
Tribunalmustbemadeup of a presidentialmemberwho is alsoa Judge,and2 other

memberswho arenot Judges.

Section 84F - Enforcement of determination against Commonwealth

agency

Undersubsections84F(1 ) and(2) wherea Commonwealthagencyor a principal

executiveof such an agencyfails to carry out their obligations in relation to a

determinationassetout in sections84B or 84C, respectively,thenan applicationcan
be made to the Federal Court for an order directing that either the agencyor the
principal executive comply.

Sub-clause(5) indicatesthatan applicationunderthis clausecannotbe madeuntil
either the time for makingan applicationfor reviewto the AAT under clause 84E.

hasexpiredor anydecisionof the AAT, shouldan applicationbe made,hascome
into operation.
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