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GOVERNMENTAMENDMENTS TOTHE SEX DISCRIMiNATION

AMENDMENT BILL 1995

GENERALOUTLINE

Theseamendmentsamendthe Sex Discrimination AmendmentBill 1995 (the
Bill) to clarify certainprovisionsof theBill so that theymore clearly reflect
Governmentpolicy. The amendmentsimplementrecommendationsoneandtwo
of the SenateLegal andConstitutionalLegislationCommittee’sReportof 21
September1995 on the Bill. Theamendmentsalsoimplementthe principle
expressedin recommendation3 of the Committee’sReport.

The amendmentswill amendthe Bill to:

(a) clarify the testfor indirectdiscriminationin items6 (proposed
subsection5(2)), 8 (proposedsubsection6(2)) and9 (proposed
subsection7(2)) of the Schedule;and

(b) makeaconsequentialamendmentto item 10 of the Schedule,proposed
subsection7B(l); and

(c) clarify whatis meantby “equality” in item 10 of the Schedule,

proposedsubsection7D(l).

FINANCIAL IMPACT STATEMENT

No financial implicationsarisefrom the amendmentsto the Bill.



NOTESON CLAUSES ~

Item 1 - Indirectdiscriminationon the groundof sex

Item 1 amendsthe test for indirectdiscriminationon theground of sex. It
omits “the aggrievedpersonbecauseof his or her sex” from proposed
subsection5(2) in item 6 of the Schedule,and substitutes“personsof the
samesex as the aggrievedperson”.

2. Theamendedproposedsubsection5(2) will makeit clearthat the test for
indirect discriminationon the groundof sexis satisfiedif a discriminator
imposes,or proposesto impose,acondition, requirementor practicethat
has,or is likely to have,the effect of disadvantagingpersonsof the same
sexas the aggrievedperson.

3. This revisedtestmakesit clearthat indirectdiscriminationinvolvesthe
impositionof (or proposalto impose)a condition,requirementor practice
whichis, on its face,“non discriminatory”but which, in fact, has,or is
likely to have,an adverseimpact uponmembersof the group to which the
complainantbelongs,that is, personsof the samesexas thecomplainant.

4. Thenew test is still subjectto proposedsubsection7B which providesa
defenceof reasonablenessto a respondentto a complaintof indirectsex
discrimination. It is alsosubjectto proposedsection7D, the “special
measures”provision.

Item 2 - Indirectdiscriminationon the groundof marital status

5. Item 2 amendsthe test for indirectdiscriminationon the ground of marital
status. It omits “the aggrievedpersonbecauseof his or her marital status”
from proposedsubsection6(2) in item 8 of the Schedule,and substitutes
“personsof the samemarital statusas the aggrievedperson”.

6. Theamendedproposedsubsection6(2) will makeit clearthat the test for
indirectdiscriminationon the ground of marital statusis satisfiedif a
discriminatorimposes,or proposesto impose,acondition, requirementor
practicethat has,or is likely to have,the effect of disadvantagingpersons
of the samemarital statusas the aggrievedperson.

7. This revisedtestmakesit clearthat indirectdiscriminationinvolvesthe
impositionof (or proposalto impose)acondition, requirementor practice
which is, on its face,“non discriminatory”but which, in fact, has,or is
likely to have,an adverseimpactuponmembersof thegroup to which the
complainantbelongs,that is, personsof the samemarital statusas the
aggrievedperson.

9. The newtest is still subjectto proposedsubsection7B which providesa
defenceof reasonablenessto a respondentto a complaintof indirect
maritalstatusdiscrimination, It is alsosubjectto proposedsection7D, the
“specialmeasures”provision.
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Item 3 - Indirect discriminationon the ground of pregnancYor potential
pregnancy

10. Item 3 amendsthe test for indirectdiscriminationon the groundof
pregnancyor potentialpregnancy. It omits “the aggrievedwoman
becauseof her pregnancyor potential pregnancy”from proposed
subsection7(2) in item 9 of the Schedule,andsubstitutes“women who are
alsopregnantor potentiallypregnant”.

11. The amendedproposedsubsection7(2) will makeit clear that the testfor
indirectdiscriminationon the groundof pregnancyor potentialpregnancy
is satisfiedif adiscriminatorimposes,or proposesto impose,acondition,
requirementor practicethat has,or is likely to have,the effectof
disadvantagingwomenwho are pregnantor potentially pregnant.

12. Thisrevisedtestmakesit clearthat indirectdiscriminationinvolvesthe
impositionof (or proposalto impose)a condition,requirementor practice
which is, on its face, “non discriminatory”but which, in fact, has,or is
likely to have,an adverseimpactuponmembersof the groupto which the
complainantbelongs,that is, womenwho are pregnantor potentially
pregnant.

13. The new test is still subjectto proposedsubsection7B which providesa
defenceof reasonablenessto a respondentto a complaintof indirect
pregnancyor potentialpregnancydiscrimination. It is also subjectto
proposedsection7D, the “special measures”provision.

Item 4 - ConsequentialAmendment

14. Item 4 makesa consequentialamendmentto proposedsubsection7B(1) in
item 10 of the Scheduleto omit “the effect of disadvantagingthe other
personas” and substitute“the disadvantagingeffect”.

15. This amendmentis consequentialupon the amendmentsmadeto proposed

subsections5(2), 6(2) and7(2).

Item 5 - Specialmeasuresintendedto achieveequality

16. ItemS amendsproposedsubsection7D(l) in item 10 of the Scheduleto
insert “substantive” after “achieving”.

17. Thisamendmentclarifies that specialmeasures,takento achieve
substantiveequality,sometimesreferredto as de factoequalityor equality
in fact, arenot discriminationfor the purposesof the Act.

18. Thisclauserecognisesthat such specialmeasuresmay include, but arenot
limited to, measurestakento achieveequality of opportunity,equalityof
treatmentandequality of outcomes.
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