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SEX DISCRIMINATION AMENDMENT BILL 1995

GENERALOUTLINE

This Bill amendstheSexDiscriminationAct1984 (theAct) to implementStage
2 of theGovernment’sresponseto therecommendationsmadeby theHouse
ofRepresentativesStandingCommitteeon LegalandConstitutionalAffairs in
its Inquiry into EqualOpportunityandEqualStatusfor Womenin Australia,
knownasthe“Half Wayto Equal” Report. TheCommitteemadeanumberof
substantialrecommendationsaimedat strengtheningtheAct andfurthering
its objects.

TheBill will amendtheAct to:

(a) insertapreambleincorporatingboth ageneralprohibitionon

discriminationon thegroundscoveredby theAct andan equality
beforethelaw provision;

(b) amendsubsections5(2),6(2) and7(2) to simplify thetestfor indirect
discrimination,clarify themeaningofindirectdiscriminationand
provideadefenceto therespondentif therespondentcansatisfyall
theelementsof thedefenceincluding, that thecondition,requirement
orpractice,theimpositionofwhich it is allegedamountsto indirect
discrimination,is reasonablein thecircumstances;

(c) repealandreplacesection7 oftheAct to includepotentialpregnancy
asanunlawful groundof discriminationandremovethe
reasonablenesstestfor directdiscriminationon thegroundof
pregnancy.“Potentialpregnancy”will be definedin section4 of the
Act;

(d) repealsection33, the“specialmeasures”provision,andreplaceit with
anewprovisionwhich makesit clearthat suchmeasuresdo not
amountto discriminationfor thepurposesof theAct andaredesigned
to achieveequalityof outcomes.For this reasontheprovisionis also
beingmovedfrom theexemptionsdivision of theAct to the
definitionsdivision;

(e) removethereferenceto “combat-relatedduties”in thesection43
exemptionfor theAustralianDefenceForcesto takeinto account
policy changesmadeby theAustralianDefenceForces;and

(f) makeminor technicalandconsequentialamendments.



FINANCIAL IMPACT STATEMENT

While theseamendmentsmayresultin costimplicationsfor theHumanRights
andEqualOpportunityConmiission,thesearenotexpectedto besignificant.
Any additionalresourcesfor theCommissionwill be consideredin thecontext 4
ofthecurrentreviewof theCommissionwhich is to be concludedby July 1995.
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NOTESON CLAUSES

Clause1 - Shorttitle etc

1. Subclause1(1) providesfor theAct to becitedastheSexDiscrimination
AmendmentAct1995.

2. Subclause1(2) statesthatthe“Principal Act” is theSexDiscriminationAct
1984.

Clause2-Commencement

3. Clause2 providesfor thecommencementof theAct on thedayonwhich
it receivesRoyalAssent.

Clause3-Schedule

4. Clause3 providesthatthePrincipalAct is amendedassetout in the
Scheduleto theBill.

SCHEDULE

Item 1 - AmendmentoftheTitle

5. Item 1 makesaconsequentialamendmentto thetitle oftheAct to include
areferenceto “potential pregnancy”.

Item2 - Insertionof aPreamble

6. Item2 providesthat apreamblebeinsertedinto theAct afterthetitle.

7. Thefirst preambularparagraphrecognisestheneedto prohibit,sofar as
is possible,discriminationagainstapersonon thegroundof sex,marital
status,pregnancyorpotentialpregnancyasprovidedfor in theAct.

8. Thesecondpreambularparagraphaffirmsthateveryindividual is equal
beforeandunderthelawandis entitledto equalprotectionandequal
benefitof the law without discriminationon thegroundofsex,marital
status,pregnancyorpotentialpregnancy.
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Item3-Consequentialamendmentto theObjectsof theAct

9. Item3 makesa consequentialamendmentto paragraph3(b) to includea
referenceto “potentialpregnancy”asagroundofunlawful discrimination
whichtheAct aimsto eliminate.

Item4- Insertionofdefinition

10. Item4 insertsadefinitionin section4. It providesthat:

“potential pregnancy”hasthemeaninggivenin section4B.

Item5-Newdefinitions

11. Item5 insertsasectionaftersection4A.

12. Section4B definespotentialpregnancy.Forthepurposesof theAct,
“potential pregnancy”of awomanincludesareferenceto thefactthatthe
womanis ormaybecapableof becomingpregnant,that thewomanhas
expresseda desiretobecomepregnantorthefactthatthewomanis
likely, or is perceivedasbeinglikely, tobecomepregnant.

Item6 - Indirectdiscriminationon thegroundof sex

13. Item6 omitssubsection5(2)andsubstitutessubsections5(2) and(3).

14. Proposedsubsection5(2) replacestheexistingtestfor indirect
discriminationon thegroundof sex. Thenewtestis simpleranddefines
indirectdiscriminationmoreclearly. This givesgreaterguidanceto what
amountsto indirectdiscriminationon thegroundof sex.

15. Theexisting testrequiresthataperson(the“complainant”)makinga
complaintof indirectdiscriminationundersubsection5(2)satisfythe
following elements:

theexistenceof a requirementorconditionwhich is allegedly
discriminatory;

thatasubstantiallyhigherproportionofpeopleof onesexthantheother
cancomplywith therequirementorcondition(the“proportionality
test”);
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thattherequirementorconditionis unreasonablein thecircumstances
(the“reasonablenessdefence”);

thatthecomplainantcannotcomplywith therequirementorcondition.

16. Thenewtestdoesnotrequireacomplainantallegingindirect
discriminationto satisfytheproportionalitytestnorprovethata
requirementor conditionis unreasonablein thecircumstances.Thenew
testprovidesa“reasonableness”defenceto thepersonwhoit is alleged
discriminated(the“discriminator”) againstanotherperson.
(Seeproposedsection7B underItem 10 below.)

17. Thenewtestprovidesthatthediscriminatordiscriminatesagainst
anotherpersonif thediscriminatorimposes,orproposesto impose,a
condition,requirementorpracticethathas,or is likely to have,theeffect
of disadvantagingtheotherpersonbecauseofhisorhersex. This
addressessituationsin whichtheimpositionofanapparentlyneutral
condition,requirementorpracticehas,or is likely to have,theeffect of
disadvantagingpersonsof thesamesexasthecomplainant.

18. This indirectdiscriminationtestis thesamefor indirectdiscriminationon
thegroundsof maritalstatus,andpregnancyandpotentialpregnancy.
(Seeproposedsubsections6(2)and7(2),insertedby Items8 and9
respectively.)

19. Proposedsubsection5(3)statesthat thesectionis subjectto proposed
sections7B and7D. Thesesectionsareinsertedinto theActby Item 10 of
theBill andareexplainedbelow.

Item 7 - Paragraph6(1)(a)

20. Item7 makesaminor technicalamendmentto paragraph6(1)(a)to insert
“or” attheendof paragraph(a).

Item8-Discriminationon thegroundof maritalstatus

21. Item8 omitssubsection6(2) andsubstitutessubsections6(2) and(3).

22. Subsection6(2) replacestheexistingtestforindirectdiscriminationonthe
groundofmaritalstatus. (Seeparagraph15 abovefor a descriptionof
existingtest.) Thenewtestis simpleranddefinesindirectdiscrimination
moreclearly. This givesgreaterguidancetowhatamountsto indirect
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discriminationon thegroundof maritalstatus.Thenewtestdoesnot
requireacomplainantallegingindirectdiscriminationto satisfythe
proportionalitytestnorprovethatacondition,requirementorpracticeis
unreasonablein thecircumstances.Insteadit addressessituationsin
whichtheimpositionofanapparentlyneutralrequirement,conditionor
practicehas,or is likely to have,theeffectof disadvantagingpersonsof
thesamemaritalstatusas thecomplainant.Thenewtestprovidesa
“reasonableness”defenceto thepersonwho it is allegeddiscriminated
(the“discriminator”) againstanotherperson.
(Seeproposedsection7B underItem 10 below.) 4

23. Subsection(3) providesthat section6 is subjectto sections7B and7D.
Thesesectionsareinsertedinto theAct by Item10 oftheBill andare
explainedbelow.

Item9- Discriminationon thegroundof pregnancyorpotentialpregnancy

24. Item9 repealssection7 andsubstitutesanewsection7. This section
makesunlawfuldirectandindirectdiscriminationon thegroundsof
pregnancyandpotentialpregnancy.Explicit inclusionof potential
pregnancyasaproscribedgroundof discriminationis necessaryto
preventdiscriminationagainstwomenon thebasisof theirpotentialor
perceivedpotentialto becomepregnant.

25. Proposedsubsection7(1)statesthatdirectdiscriminationon the ground
of pregnancyorpotentialpregnancyis unlawful. Theamendment
removesthereasonablenessdefencefor acomplaintof direct
discriminationon thegroundof pregnancy.

26. Proposedsubsection7(2) insertsa newtestfor indirectdiscriminationon
thegroundof pregnancyandpotentialpregnancy.Thenewtestis
simpleranddefinesindirectdiscriminationmoreclearly. This gives
greaterguidanceto whatamountsto indirectdiscriminationon the
groundof pregnancyandon thenewgroundof potentialpregnancy.
Thenewtestdoesnotrequireacomplainantallegingindirect
discriminationto satisfytheproportionalitytestnorprovethat a
condition,requirementor practiceis unreasonablein thecircumstances.
Instead,it addressessituationsin whichtheimpositionof anapparently
neutralrequirement,conditionor practicehas,oris likely to have,the
effectof disadvantagingpersons,includingthecomplainant,who are
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pregnantor potentiallypregnant.Thenewtestprovidesa
“reasonableness”defenceto thepersonwho it is allegeddiscriminated
(the“discriminator”) againstanotherperson.
(Seeproposedsection7B underItem 10 below.)

27. Subsection(3)providesthat section7 is subjectto sections7B and7D.
Thesesectionsareinsertedinto theAct by Item 10 of theBill and are
explainedbelow.

Item 10 - Insertionof newsections

28. Item10 insertsthreesectionsaftersection7A, sections7B, 7C and7D.

Section7B - Indirectdiscrimination:-ReasonablenessTest:

29. Subsection7B(1)providesthatit is notunlawful for apersonto indirectly
discriminateagainstanotherpersonon thegroundof sex,maritalstatus,
pregnancyorpotentialpregnancyby imposingor proposingto imposea
condition,requirementorpracticeif the impositionis reasonablein the
circumstances.

30. Subsection7B(2)setsout a non-exhaustivelist of mattersto be takeninto
accountin determiningif acondition,requirementorpracticeis
reasonablein thecircumstances.

31. Paragraph7B(2)(a)refersto thenatureandextentof thedisadvantage
resultingfrom theimposition,orproposedimposition,of thecondition,
requirementor practice.This paragraphincorporatesconsiderationsof
thetypeor degreeof disadvantageor detrimentto membersof thegroup
to whichthecomplainantbelongs. Forexample,underparagraph(a) a
relevantfactormaybewhetherthecondition,requirementor practice
complainedof subjectspersonsof, for example,aparticularsex,to
ongoingdisadvantageby entrenchingtheresultsofpastdiscriminatory
practices.

32. Paragraph7B(2)(b) refersto thefeasibilityof overcomingor mitigating
thedisadvantage.In assessingthefeasibilityof overcomingormitigating
thedisadvantageto membersof theaffectedgroup,paragraph(b)
involvesanexaminationof thepurposefor whichthecondition,
requirementorpracticewasimposedor proposedto be imposed,andan
assessmentof whetheralternativemeansof a lessdiscriminatory,ornon
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discriminatory,natureareavailableto achievetheresultsought. Factors
suchascost,workplaceplanning,businessneedsandbusinessefficiency
would be relevantconsiderationsin determiningthefeasibilityof
overcomingormitigating thedisadvantage.

33. Paragraph7B(2)(c) refersto whetherthedisadvantageisproportionateto
theresultsoughtby thepersonwhoimposes,orproposesto impose,the
condition,requirementorpractice.Paragraph(c) contemplatesa
balancingapproach.Considerationis to begivento thepurposeor
reasonunderlyingtheimposition,or proposalto impose,thecondition,
practiceorrequirement,balancedagainstthedisadvantagewhichwill
flow, or is likely to flow, to membersof thegroupto whichthe
complainantbelongs,if thediscriminatorycondition,practiceor
requirementis imposed.

34. Section7C - Burden of proof: Section7C providesthat theperson
allegedto haveindirectly discriminated(the“discriminator”) against
anotherpersonbearstheonusof provingtheelementsof the
“reasonableness”defencefor hisorherdiscriminatoryactions.Thatis,
thathis orherdiscriminatoryactionswerereasonablein the
circumstancesandthereforenotunlawful undersubsection5(2),6(2) or
7(2),asthecasemaybe.

35. Undertheexistingtestfor indirectdiscrimination,thecomplainanthadto
prove,amongstotherthings,that arequirementorconditionwas
unreasonablein thecircumstances.(SeeItem6 abovefor anexplanation
oftheexistingtestfor indirectdiscrimination.) It is recognisedthat
requiringacomplainantto provethat conductis unreasonableis a
significantbarrierto successfullyprovingacomplaintof indirect
discrimination. It is aparticularlyonerousburdenon thecomplainant
whodoesnotusuallyhaveaccessto theinformationneededto provethat
actionsallegedlyamountingto indirectdiscriminationareunreasonable
in thecircumstances.By contrast,therespondentis likely to haveaccess
to theinformationneededto provethatsuchactionis reasonablein the
circumstances.Thustherespondentis betterabletobearthisburdenof
proof. Forthis reason“reasonableness”is providedasadefenceto the
respondentwhomustprovetheelementsof thedefencein orderto rely
on it ratherthanasanelementof thetestfor indirectdiscriminationto be
provedby thecomplainant.
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Section7D - Specialmeasuresintendedto achieveequality:

36. Section7D providesthat apersondoesnot discriminateagainstanother
personfor thepurposesof theAct by taking specialmeasures,apurpose
ofwhich is to achieveequalitybetweenmenandwomen,peopleof
differentmaritalstatus,pregnantwomenandwomenwhohavethe
potentialto becomepregnantandpeoplewho donot. Thesemeasures
maybediscriminatoryif theycontinueonceapurposefor whichthey
wereprotectedunderthissectionis achieved.

37. This provisionreplacessection33 oftheAct whichcurrentlyprovides
that anactwhichwould otherwisebediscriminatoryfor thepurposesof
theAct is not unlawfulif apurposeof theactis to ensureequal
opportunity. Section33 thereforeoperatesto provideanexemptionfrom
theanti discriminationprovisionsof theAct.

38. Thenewclauserecognisesthatcertainspecialmeasuresmayhaveto be
takento overcomediscriminationandachieveequality. Subsection(2)
clearlystatesthat suchmeasuresarenot discriminationfor thepurposes
of theAct.

39. Subsection7D(3) statesthatmeasuresarespecialmeasuresfor the
purposeof subsection(1) if theyarebeingtakensolelyfor thepurposeof
achievingequalityor if theyarebeingtakenfor that purposeaswell as
for otherpurposes.In thelattercaseit is notnecessaryfor thepurposeof
achievingequalityto bethemain purposefor takingthemeasure.

40. This provisionseeksto achieveequalityofoutcomesandis basedon
Australia’sinternationalobligationsto achieveequality,asrequiredby
internationalinstrumentssuchastheConventionontheEliminationof
All Formsof DiscriminationAgainstWomen.

Item 11 - Technicalamendmentto subsection9(4)

41. Item 11 amendssubsection9(4)by omitting “the provisionsof Division
3” andsubstituting“theprescribedprovisionsof Division 3”. This

p amendmentis necessaryto correctatechnicalerror.

Items12 -28 - Consequentialamendments

42. Items12 - 28 makeconsequentialamendmentsto subsections10(2)and
11(2),sections14 to 21 inclusive,subsection22(1),section23, subsection
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24(1),section25, andsubsections26(1)and27(1) to includeareferencein
theseprovisionsto “potentialpregnancy”.

Item29

43. Item29 repealssection33whichwill bereplacedby proposedsection7D. 4
Item30-Consequentialamendmentto subsection40(6)

44. Item30 makesaconsequentialamendmentto subsection40(6) to remove
thereferenceto section33 andreplaceit with areferenceto thenew
specialmeasuresprovision,subsection7D(1).

Item 31 - Combat-relatedduties

45. Item31 omitsreferencesto “combat-relatedduties”from paragraphs
43(1)(a)and(b). Theseparagraphsprovideanexemptionfor the
AustralianDefenceForces(theADF) from theoperationoftheanti
discriminationprovisionsof theAct in relationto “combat-related
duties”. TheADF hasamendedits policy in relationto assigningwomen
to combat-relateddutiesthusrenderingthis exemptionunnecessary.

Item 32-Definition of combat-relatedduties

46. Item32 omits thedefinitionof “combat-relatedduties”from subsection
43(2). This definitionis no longerneededasreferenceto “combatrelated
duties”is to be removedfrom thesection.

Item 33 - Consequentialamendmentto section48

47. Item33 makesaconsequentialamendmentto paragraphs48(1)(g),(ga)
and(gb) to includea referenceto “potentialpregnancy”.

Item 34-Consequentialamendmentto section48

48. Item 34 makesaconsequentialamendmentto subsection48(2) to remove
thereferenceto section33 andreplaceit with areferenceto thenew
specialmeasuresprovision,subsection7D(1).

Noteaboutsectionheading
49. TheNoteamendstheheadingof section19 to takeaccountof therepeal
of theConciliationandArbitrationAct andits replacementby theIndustrial
RelationsAct 1988.
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