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SERVICEAND EXECUTION OFPROCESSBILL 1992

OUTLINE

ThisBill replacestheServiceandExecutionof ProcessAct 1901 (SEPA),which is to be

repealcdby theServiceandExecutionof Process(TransiionalProvisionsandConsequential

Amendments)Bill 1992.

2. SEPA,which providesfor interstateserviceof courtprocess~enforcementof court

judgmentsandexecutionof warrants,needsto berefotmedtotakeaccountof legaland

technologicaldevelopments.

3 . TheBill is largelybasedon recommendationsof theLaw Reform Commission
(LRC) in its reportServiceand Executionof Process.It providesfor interstate-

. serviceofprocessof courtsandof tribunalsexercisingadjudicative

functions;

. serviceof subpoenasissuedby courtsarid of tribunals;

. enforcementofcivil judgmentsof courtsandof tribunalsexercising

adjudicativefunctions;and

. executionof wairants.

4. Part7 (whichrelatestointerstateenforcementof fines) is basedon Part WA of

SEPA. PartIVA was notcoveredby theLRC report.

5. TheBill greatlysimplifies theproceduresnow containedin SEPA,andalsoextends

theirapplicationtothbunalsexercisingadjudicativefunctions.

FINANCIAL IMPACT

6. TheBill isexpectedto haveno impactonCommonwealthexpenditureor revenue.
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NOTES ON CLAUSES

PART I - PRELIMINARY

Clause1~Shorttitle

7_ Thisclauseprovidesfor theshorttitle oftheAct.

Clause2: Commencement

8. Sections1 arid 2 aretocommenceon RoyalAssent. Paragraphs7(2)(a)and7(2)(b)

will commencewhensections10and 19 respectivelyof theTerritoriesLaw ReformAct 1992

commence.Theotherprovisionsof theAct will commenceona daytobe fixed by

Proclamationor, ifno Proclamationismade,on thefirst dayafter4 monthsfrom Royal

Assent.

Clause3: Interpretation

9. Thisclausedefineswords andexpressionsusedin theAct Theprincipal

definitionsare:

‘adjudicativefunction’ is defined,in relationto atribunal, as the functionof

determiningaperson’srightsor liabilities in a proceedingin which theresit

2 ormoreparties,includingthe functionof makingadeterminationaltering

thoserightsor liabilities, or relatingto anyof the links setout inclause48

betweenthesubjectmatterof theproceedingsandtheStateinwhich the

tribunal is established

‘Australia’ includestheexternalTerritories.

‘criminalproceeding’isdefinedto includeprosecutionsforoffencesand

alternativeprocedureswherebya liability orapenaltyfor anoffencemaybe

imposed(togetherwithproceedingsrelatedto eitherof these). It doesnot

includeclaims for compensationor proceedingsunderproceedsof crime

legislation.

‘judgment’ is givenanextensivemeaning. It meansmoneyjudgmentsin

civil proceedings,non-moneyjudgmentsin civil proceedings(exceptunder
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proceedsof crimelegislation),ordersof tibunals,ordersincriminal

proceedingsrequiringa persontodo or not todo anactor for thepaymentof

moneyasa debtto the&own, ordersfor forfeitureof bail andjudgments

registeredundertheForeignJudgmentsAct 1991. It is not relevantwhether

ornot thejudgmentor orderis final.

Thedefinitiondoesnot includejudgmentsof foreigncourtsregisteredin

Australiancourtsotherwisethan underthe ForeignJudgmentsAct 1991,

ordersimposingfines,ordersrelatingto thegrantingofpmbateor lettersof

administration,or to theadministrationof theestateof a deceasedperson,

ordersrelatingtotheguardianshipof incapablepersonsor themanagement

of theirproperty,ordersrelatingto thewelfareof a child, orordersthatif

contravenedwill rendera personliable for anoffence.

. ‘personunderrestraint’ is definedto includea personon bail,conditionally

releasedfrom prisonor subjectto aform of alternativesentencingor

supervision.

. ‘prison’ includesanyplaceof detention.

Clause4: Copies

10. Severalprovisionsallow acopyof a process,orderor documentto be servedor

produced. Thisclauseprovidesthata documentisa copyofanoriginal if it isidenticalwith

it inall materialrespects.Thereis apresumptionthatadocumentthatpurportsto beacopy

oftheoriginal is sucha copyunlessevidenceis adducedthatraisesrealdoubt.

Clause5: TerritoriesregSedasStates

II. Thisclausehastheeffectthatreferencesin theAct toStatesincludetheTerritories

(otherthanin clause125which dealswith the Removalof Prisoners(~Ferritories)Act 1923).

Similarly, in this memorandum‘State’ is usedto include‘Territory’.

Clause6: Act tobindCrown

12. Thisclauseprovidesfor theCrownin all its capacitiesto beboundby theAct.
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Clause?:Territories

I 3. ThisclauseextendstheAct to eachextemalTerritory.

Clause8: Effecton theoperationofotherlaws

14. Thisclausemakesit clearthat, subjecttolimitedexceptions,theAct will override

Statelaw oninterstateserviceandexecutionofprocessandjudgmentsto which theAct

applies. Thisremovesconfusionanddifficultiesarisingwheretherearealternativelegal

regimesavailablefor servingdocumentsinterstate.

15. Decisionsof courtsor tribunals toallow substitutedserviceofprocessarenot

affectedby theAct.

16. The schemesestablishedby theTransferof PrisonersAct 1983anduniform Stale

andTerritory legislation,andtheRemovalofPrisoners(TerritoriesIAct 1923andthe

RemovalofPrisoners(AustralianCaoitalTerritory) Act 1968of theAustralianCapital

Territory,providing for the interstatetransferof prisoners,arepreserved.TheAct doesnot

affecttheoperationof theFamilyLawAct 1975or regulationsor Rulesof Courtmadeunder

17. Theclausealsopreservestheoperationof certain requirementsof StateandTerritoiy

law relatingto theserviceof subpoenasadditionalto thosesetout in theAct.

Clause9: Serviceon companiesandregisteredbodies

I 8. This clausesetsout themeansof serviceof aprocess,outerordocumentunderthe

Act on a companyorregisteredbody. Theyarethesameasthosenowprovidedby sections

220and363 of theCorporationsLaw. Servicemaybeeffectedby leavingtheprocessetc.

at,or by sendingit by postto, theregisteredoffice of the companyorregisteredbody,orby

delivering a copyof theprocessetc.personallytoeachof 2 directorsof thecompanyor

registeredbodyresidentin Australia.

19. Wherealiquidatororofficial managerof acompany,or liquidatorof a registered

body, hasbeenappointed,servicemaybeeffectedby leavingtheprocessetc.at, orby

postingit to, the lastaddressof the officeof the liquidatororofficial managernoticeof which

hasbeenlodgedunderthe CorporationsLaw.
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20. Serviceof a processetc.on a registeredbody thatis aregisteredforeigncompany

maybeeffectedby leavingit at,orby sendingit by postto, the lastaddressof a local agent

of thecompanynoticeof which hasbeenlodgedundertheCorporationsLaw. Servicemay

alsobe effectedon sucha registeredbody by deliveringacopyof the processetc.personally
toeachof 2 directorsof thebody residentin Australia.

21 . This clauseexcludestheoperationof sections220and363 of the CorporationsLaw
(whichrelateto serviceof documents)to serviceof documentswhich maybe servedunder

this Act.

Clause10: Serviceonotherbodiescorporate

22. Serviceof aprocess,orderordocumentunderthis Act maybeeffectedon a body

corporatethatis nota companyor aregisteredbody-

. by leavingtheprocessetc. at,orsendingit by postto, a particularplace

specifiedfor serviceby Statelaw; or

. otherwise,by leavingtheprocessetc. at,or by sendingit by postto, the

body corporatesprincipaloffice orplaceof business.

ClauseI 1: Proofof service

23. Underthis clause,exceptwhereserviceis by post,serviceof aprocess,orderor

documentundertheAct is takento havebeenproved,only if thereareproved-

the identity of thepersonwhoservedit;

the timeat,dayon,placeatandway inwhich it wasserved;and

if thepersonservedhadto be identified,theway in which thatpersonwas

identified(for thispurpose,evidenceof a statementmadeby theperson

servedconcerninghisor heridentityor office is admissibleasevidenceof

thatidentity oroffice).

Theserequirementsmaybedispensedwith if thecourt,authorityor tribunal is satisfied

servicewaseffected.
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24. Serviceby postundertheAct of aprocess,orderordocumentis takentohavebeen

provedonly if the factofpostingtheprocessetc. totheappropriateaddressas specifiedin the

sectionarid thedayon whichit waspostedareproved. Serviceby postis presumedto have

beeneffectedon the fourthday after thedayit waspostedunlessevidencesufficienttoraise

realdoubtis adduced.

25. Servicemaybeprovedby affidavit, or by meansof proofavailableunderthe law of

theStateof issuewith respectto intrastateservice.

Clause12: Effect of service

26. Thisclauseprovidesthatinterstateservicehas the sameeffectasif theprocesshad

beenservedintrastate.Forexample,serviceof initiating processundertheAct will enablea

courtof a Statetoproceedtojudgm&ntin thesamewayas if theprocesshadbeenserved

within that State.

PART 2 - SERVIctOFPRcXESSIN CIVIL AND CRIMINAL

PROCEEDINGS

Division I - Initiatingprocessin civil proceedings

Clause13: Applicationof Division

27. Thisclauselimits theapplicationof Part2 Division I to civil proceedingsina court.

Clause14: Meaningof appearance

28. This clauseprovidesthatfor thepurposesof Part2 Division I ‘appearance’includes

a written noticegiven tothecourtof issuethatthepersonservedacknowledgesserviceof the

initiating processor intendsto takepartin theproceedingor to contestthecourt’s

jurisdiction. Thenoticemustcomply with the law of the placeof issueunlessthecourt

acceptsit despiteanynon-compliance.
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Clause15: Initiating processmaybeservedinanypartof Australia

29. Thisclauseprovidesthatinitiating processissuedinoneStatemaybe servedin

anotherState.Servicemustbeeffectedon an individual in thesameway as serviceof sucha

processin theplaceof issue,on acompanyorregisteredbody in accordancewith clause9,

andon anyotherbody corporatein accordancewith clause10. Serviceon abody politic

mustbeeffectedin the sameway in which process,of theSupremeCourtof theStatein

which serviceis tobeeffected,maybeservedon thebody politic.

30. Theeffectof thisclauseis toconferjurisdictionby meansof interstateserviceof

initiating process,without imposinga nexusbetweenthesubjectof the litigation and theState

inwhich proceedingsarebrought. Thisclause,combinedwith clause20andcross-vesting

legislation,enablesproceedingstobedeterminedin themostconvenientorappropriatecourt.

Clause16: Informationto beprovided

31 . Thisclauserequiresthatcopiesof anyprescribednoticesbe attachedtotheprocess

served.Failureto attachthe noticeswill resultin servicebeingineffective.

Clause17: Time for appearance

32. Thisclauseprovidesthata personservedwith initiating processundertheAct,who

isrequiredorpermittedtoenteranappearance(undera lawof the placeof issue)is to havea

periodof2l daysafterservicewithin which to enteranappearance.Thecourt is givena

discretionto fix a shorterperiod.

Clause18: Appearanceto stateaddressfor service

33. Underthisclauseanappearanceis effectiveonly if it gives anaddressfor serviceof

documents.Theaddressmaybeanywherein Australia.

34. Thecourtof issuemustsetasidetheappearanceif theaddressfor serviceis falseor
misleading.Theclausedoesnotaffectanyotherpowerof the court tosetasidean

appearance.
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35. WhereStatelaw doesnotrequiretheappearanceto statean addressfor service,an

addressof thepersonenteringtheappearancestatedin the appearanceis takento be the

person’saddressfor service.

Clause19: Securityforcosts

36. This clauseenablesthecourt, on applicationby thepersonservedwith initiating

process,toorderthatthepartyon whosebehalfthe processwasservedgive securityfor

costs,andto staytheproceedinguntil thesecurityis given. Otherpowersof thecourtto

makeanorderrequiringsecurityfor costsarepreserved.

Clause20: Stayof proceedings

37. This clauseprovidesthatthepersonservedmayapply tothecourtof issuefor an

oiiler stayingtheproceeding.

38. Thecourtmayorderthattheproceedingbestayedifit is satisfiedthatacourtof

anotherStatewith jurisdiction to determineall mattersin issuebetweenthepartiesis the

appropriatecourtto determinethosematters.A non-exhaustivelist of mattersthecourt is to

takeinto accountis setout in theclause.

39. Thecourt’sordermaybemadesubjectto conditionsit considersjustand

appropriateto facilitatedeterminationof the matterindisputewithoutdelayorundueexpense.

40. Thecourtmaydeterminetheapplicationfor art order in a hearingconductedby

video link or telephone,or withoutahearing,unlessthe applicantorapartyobjects.

4 1 . A personentitledtopractiseasalegalpractitionerin eithertheplaceof issueof the

subpoena,oranotherState inwhich a personis participatingin thehearingby video link or

telephone,is tohavea rightof audiencebeforethecourtatthehearing.

42. This clausedoesnotaffectanypowerof thecourtto staya proceedingon another

ground. Theclausedoesnotapply to a proceedingbegunin a SupremeCourt,becausesuch
a proceedingcanbetransferredto a SupremeCourtof anotherStateundercross-vesting

laws.
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Clause21: Norestraintofproceedings

43. Thisclauseprohibits,whereaninitiating processhasbeenservedunderthe

Division, a courtin a Stateotherthanthe onein whichtheproceedingwas broughtfrom

restrainingapartyfrom taking stepsin theproceedingon thebasis thatthe forum is
inappropriate.A questionof the appropriatenessof the forumcanberaisedonly in thecourts

of theStatein which theproceedingis brought.

Division 2 - Initiatingprocessincriminalproceedings

Clause22: Applicationof Division

44. Thisclauseprovidesthat Part2 Division 2 appliesonly tocriminal proceedings.

Clause23: Initiatingprocess

45. Thisclauseextendsthemeaningof ‘initiating process’to includeprocesswhich

notifiesa personthat,in specifiedcircumstances,furtherstepswill not betakenin relationto

theoffence,or liability for theoffencemaybedeterminedwithout a courtappearance.

Clause24: lnitiating processmaybe servedin anypartof Australia

46. Thisclauseprovidesthat initiating processissuedin oneStatemaybe servedin

anotherState. Servicemustbeeffectedon an individual in thesameway as serviceof such

an initiating processin theplaceof issue,on acompanyorregisteredbody in accordance

with clause9 andon anyotherbody corporatein accordancewith clause10.

Clause25: Timefor service

47. Thisclauseprovidesthat whereapersonservedwith initiating processis requiredor

permittedtodo an actspecifiedin theprocessby aparticularday,serviceof theprocessis not

effectiveunlesstheperiodbetweenserviceandthatdayis notlessthan21 days. A courtor

authority mayallow a shorterperiod. A non-exhaustivelist of mattersto betakeninto

accountis setout.
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Division 3 - Otherprocess

Clause26: Applicationof Division

48. Thisc]auseprovidesthat Part2 Division 3 appliestoboth criminal proceedingsand

civil proceedingsbeforea courtor authority.

Clause27: Otherprocessmaybeservedin anypartof Australia

49. This clauseprovidessimilarmethodsof serviceof processto thoseprovidedin

clause 15.

PART3 - SERVICEOFSUBPOENAS

Division I - Serviceof subpoenasgenerally

Clause28: Applicationof Division

50. Thisclauseprovidesthat Part3 Division I appliesto a subpoenaissuedby acourt

or anauthoritythat is addressedtoa personwho is not in prison,or to apersonin prison

whois requiredonly toprovidedocumentsor things.

Clause29: Subpoenasmay be servedin anypartof Australia

5 1 . This clauseenablesa subpoenaissuedin oneStateto beservedin anotherState.

Serviceis to beeffectedin the samewayas serviceofasubpoenain the Statein which it was

issued. Serviceis effectiveonlyif the subpoenacontainsan addressfor serviceof theperson

(if any) at whoserequestthe subpoenawasissued.

Clause30: Time for service

52. Thisclauseprovidesthat serviceof a subpoenais effectiveonlyif theperiod

betweenserviceandthedayon whichthe personisrequiredto comply with the subpoenais

notlessthan 14days,orsuchshorterperiodasthecourtorauthorityof issueallows.

53. Theshorterperiodisonly to beallowedif the evidencesoughtis necessaryin the

interestsofjusticeandtherewill be enoughtimefor the personto comply with thesubpoena

without hardshiporseriousinconvenience,or tomakean applicationto setaside,or obtain
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otherreliefwith respectto, thesubpoena.In allowing a shorterperiod, thecourtorauthority

mustimposeaconditionthatthesubpoenanotbe servedafteraspecifiedday,andmay

imposeotherconditions.

Cause31; Information to be provided

54. Thisclauseprovidesthat serviceof asubpoenaiseffectiveonly ifcopiesof any

prescribednoticesand,whererelevant,acopyof theonlerreducingtheperiodallowedfor

service,areattachedtothesubpoena.

Clause32: Expenses

55. Thisclauseprovidesthat serviceof thesubpoenais effectiveonly if thereispaidor

tenderedto thepersonserved,not laterthana reasonabletimebeforethe time for compliance

with thesubpoena,money(or moneyandvouchersby virtueof subclause3(4))sufficient to

meettheperson’sreasonableexpensesofcoinplyingwith thesubpoena.

56. It alsopreservesthespecialrulesrelatingto witness’sexpensesthat apply in

criminal trialsbeforetheSupremeCourtof ChristmasIslandheldin aStateor aTezritcny

otherthanChristmasIsland,or acourtof theCocos(Keeling) Islandsheldin a Stateor a

TethtoryotherthantheCocos(Keeling) Islands.

Clause33: Applicationfor relief from subpoena

57. Thisclausewill applywherethe personservedhasa rightto apply for relief with

respectto thesubpoenaunderthe law oftheplaceof issue.

58. It setsoutart expeditedprocedurefor thehearingof anapplicationfor relief. The

applicationmaybe lodgedwith thecourtorauthority by fax.

59. If neithertheapplicantnor theperson(if any)at whoserequestthesubpoenawas

issuedobjects,thecourtorauthoritycandeterminetheapplicationwithout a hearing. If there

is a hearing,it canbeconductedby video link or telephone.

60. A personentitled to ptactiseasa legalpractitionerineithertheplaceof issueof the

subpoena,or anotherStatein which apersonis participatingin thehearingby video link or

telephone,istohavea rightof audiencebeforethecourtorauthorityatthe hearing.
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Clause34: Subpoenasnotrequiringattendance

61 . Thisclauseenablesapersonsubpoenaedonly to producedocumentsor thingsto

comply with thesubpoenaby deliveringthemtotheRegistrarorClerkof thecourtwhich

issuedthesubpoenaor,wherethe subpoenawasissuedby sri authority,of thecourtof

which thatauthority is a memberorofficer, notless than24 hoursbeforethedatefor

compliance.

Clause35: Entitlementtoexpenses

62. Thisclauseprovidesfor thepersonservedwith thesubpoenato bepaidhis or her

reasonableexpensesof complyingwith thesubpoenaand,if thatpersonis underrestraint,

his orherreasonableexpensesofcomplyingwith section36. Theexpensesaretobe paidby

theperson(if any)atwhoserequestthesubpoenawasissued.If thereis no suchperson,the

expensesareto bepaidby theStatein which the subpoenawas issued. Thecourtor

authority thatissuedthesubpoenamaymakeorderstoensurethat thepersonservedwith the

subpoenareceivesthoseexpenses.

Cause36: Personsunderrestraint

63. Thisclauseprovidesthat serviceof a subpoenaundertheDivision on a person

underrestraint(asdefinedin clause3) doesnotrelievetbepersonfrom a restrictionor

obligationimposedon him or herbecauseheor sheis a personunderrestraint.

64. It alsoprovidesthat no actionis tobe takenagainstapersonunderrestraintfor

failure to comply witha subpoenaservedundertheDivision if -

. by complyingwith it heor shemightbreacharestrictionor beunableto

comply with anobligationimposedonthepersonby or undertheorderor

restrictionto which heor sheis subject(forexample,a bail condition not to

leavetheState,or aconditionto reportto policeatfrequentintervals);

assoonaspracticableafterbeingservedwith thesubpoena,he orshehas

informed:

- theappropriateauthoritysupervisingcompliancewith theorderor

restrictionof serviceof thesubpoenaand
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theperson(if aiiy) at whoserequestthe subpoenawas issued,and

thecourtor authorityof issue,of theobligationimposedon the

personby that orderor restriction;

exceptwhereStatelawdoesnotpermitthe restrictionorobligationto be

varied,heor shehastakensuchstepsas are,inall thecircumstances,

reasonableto havetherestrictionorobligationvaried(forexample,by

makinganapplicationfor variationof bail);

he or shedoesnotsucceedin havingtherestrictionorobligationvariedin

timereasonablytopermit compliancewith the subpoena;and

. as soonaspracticableheor she hasinformedtheperson(if any)at whose

requestthe suhpoenawasissued,andthecourtorauthorityof issue,of the

stepsheorshe took in anunsuccessfulattempttohavetherestrictionor

obligationvariedor that Statelaw doesnotpermitsucha variation.

Clause37: Issueof warrantsfornon-compliancewith subpoenas

65. Thisclauseprovidesthatexceptas mentionedbelowacourtor authority,which or

who could issuea warrantfornon-compliancewith a subpoenaservedintrastate,may issuea

similarwarrantfor non-compliancewith a subpoenaservedunderPart3 Division 1.

66. However,wherethepersonwhofailedtocomply witha subpoenais a personunder
restraintwhocompliedwithsection36,suchacourtorauthority mayonly issuea warrantto

apprehendthepersonto bring him or herbeforea court, authorityorpersonto giveevidence

orproducea documentor thing.

Division 2 - Serviceof subpoenasaddressedto personsin prison

Clause38: Application of Division

67. Thisclauseprovidesthat Part3 Division 2 appliesto a

subpoenaissuedby a courtor an authority,addressedto apersonin prisonin anotherState,

exceptwherethe subpoenaonly requiresproductionof documentsor things.
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Clause39: Orderfor production

68. This clauseprovidesthatthecourtor authoritywhich issueda subpoenamayorder

thecustodianof a prisoner(thatis, thepersoninchargeof theplacewheretheprisoneris

detained)to producetheprisoneratthetime andplacespecifiedfor compliancewith the

subpoena.

69. An ordermaybemadeonly wheretheevidencesoughtis necessaryin theinterests

ofjusticeandtherewill beenoughtime for theorder to becompliedwith, or for an

applicationto bemadetosetasideor vary theorder,orsetasideor obtainotherrelief with

respectto thesubpoena.

70. Thecourtorauthoritymay require theperson(if any)atwhoserequestthe subpoena

wasissuedto give securityfor the reasonableexpensesof complyingwith theorderandmay

staytheproceedingfor themakingof theorderuntil securityis given.

Cause40: Serviceof orderforproduction

7 1 . Thisclauseprovidesfor serviceof copiesof theorderfor productionandthe

subpoenaon thecustodianandtheprisoner.Serviceof theorderandsubpoenais to be

effectedin thesameway as serviceof a subpoenain the Statein which thesubpoenawas
issued.Serviceis effectiveonly if thesubpoenacontainsanaddressfor serviceof theperson

(if any) atwhoserequestthesubpoenawasissued.

72. Thecustodianoreachcustodian,ifmorethanone,mustcomplywith theorder

unlesstheprisonerceasesto he inprison beforethe time for compliance.A prisonerwhois

releasedfrom prison in sufficienttimebeforethe time for compliancewith thesubpoenato be

ablereasonablyto comply with thesubpoenamustcomply with it providedhe or shehas

receivedtheallowancesproperlypayablefor his or herexpensesandprovidedheor sheneed

notcomply by reasonof beinga personunderrestraint. Forthe purposesof clause36,

which setsout the obligationsof apersonunderrestraint,a prisonerwho becomesa person

underrestraintonreleasefromprisonis deemedto havebeenservedwith thesubpoenaatthe

time of release.
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Clause41: Informationtobeprovided

73. Thisclauseprovidesthatserviceof thesubpoenais effectiveonly if copiesof any

prescribednoticesareattachedto thesubpoena.

Clause 42: Expenses

74. Thisclauseprovidesthatserviceoftheorderforproductionis effectiveonly if there

ispaidor tenderedto the custodianthemoney(or moneyandvouchersby virtue of subclause

3(4))for theexpensestheprisonerwould incurincomplyingwith thesubpoenaif heorshe

werenotaprisoner. lfthe prisonerisreleasedfrom prisonbeforethe time for compliance

with theorderforproductionthecustodianmustpayor tenderthemoneyandvouchers

receivedto theprisoner. If they arenotpaidor tenderedwithin a reasonabletime, the

prisoneris not requiredto comply with the subpoena.

Cause43: Applicationfor relief from subpoena

75. Thisclausewill applywheretheprisonerhas aright to apply for relief with respect

to thesubpoenaunderthe lawof theplaceof issue.

76. It providesthesameexpeditedprocedureforhearingtheapplicationasis provided

byclause33.

77. 11 thecourtorauthority setsasideor grantsotherrelief in respectof thesubpoena,it

is tomakeanynecessaryconsequentialorderin respectof theorderforproduction.

Clause44: Application for relief from orderfor production

78. Thisclauseenablesthe custodianor theprisonerto apply to havetheorderfor

productionsetasideorvaried.

79. In decidingwhetherornot to setasideor vary theorderthecourtorauthority must

takeinto accountpublic safetyandthehealthandsafetyof theprisoner. Theprisonermay

apply only on thegroundthatcompliancewith theorderwouldadverselyaffecthis or her

healthorsafety.
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80. Theclauseprovidesa similarexpeditedprocedureforhearingtheapplicationto that

providedbyctause33.

81 . If thecourtorauthority setsasideorvariestheorder,it is to makeany necessary

consequentialorderin respectof thesubpoena.

Cause45 : Entitlementtoexpenses

82. Thisclauseprovidesfora personwhohas incurredexpensesasa resultof

compliance(by that personoranotherperson)with anorderfor productionto bepaidhis or

herreasonableexpenses.

83. Theexpensesaretobepaidby thepersonat whoserequestthesubpoenawas

issued. If thereis no suchpersontheexpensesare to bepaid by the Statein which the

subpoenawasissued.

Clause46: Custodyofprisoneretc.

84. Thisclauseprovidesthat thecustodian,andany escortof theprisoner,have-

. custodyof the prisoner

. the samepowersof detentionanddispositionof theprisonerwhile outside

the Stateof imprisonmentasthecustodianhaswithin that State;and

. thenecessarypowerstoensurecompliancewith theorderforproductionand

subsequentreturnof theprisonerto theprison in which heor sheis serving
his orhertermof imprisonment.

85. Thecustodianor escortmayrequirethepersonin chargeof aprisonin a Stateto

taketheprisonerinto custodyandreturnhim orherto thecustodianorescort.

86. Undertheclause,the law in forcein theStatein which the personis in prisonthat

relatesthe liability of a person who escapesfrom lawful custodyappliestoa prisoner(other

thana Commonwealthprisoner) while outsidetheStatefor thepurposeof compliance with

theorderforproduction. Escapeof aCommonwealthprisoneris governedby

Commonwealthlaw.
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87. While aprisonerisoutsidethe Stateinwhich heorshe is servinga sentencein

prison,heor sheis deemedto beservingthat sentencewhile in the custodyof,or custody

arrangedby, thecustodianorescort.

PART 4 - SERVICEOF PROCESSOFTRIBUNALS

Division I - Preliminary

Clause47: Interpretation

88. This clausedefinesterms for thepurposesof Part4.

Division 2 - Serviceof initiating andotherprocessrelatedto adjudicativefunctions

Clause48: Applicationof Division

89. Thisclauseconfinestheoperationof Part4 Division 2 toproceedingsin atribunal

connectedwith theperformanceofanadjudicativefunctionwherethereis oneor moreof the

. links listedin theclausebetweenthe subject-matterof theproceedingand theStatein which

the tribunal isestablished.Theyincludeproceedingsdetermininglegalentitlementsor rights,

anddisciplinaryproceedings.

Clause49: Meaningof appearance

90. Thisclanseprovidesthat for thepurposesof Part4 Division 2 ‘appearance’includes

a written notice given tothe tribunal of issuethat thepersonservedacknowledgesserviceof

theinitiating processor intendsto takepartin theproceedingorcontestthe tribunal’s

jurisdiction. Thenotice mustcomply with the law of theplaceof issueunlessthe tribunal

acceptsit despiteany non-compliance.

Clause50: Initiatingprocessmaybe servedin anypartof Australia

91. Thisclauseprovidessimilarmethodsof serviceof initiating processto those

providedinclause15.
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Clause 51 : Information to be provided

92. Thisclauserequiresthat copiesof anyprescribednoticesbe attachedtotheprocess

served.Failureto attachthenoticeswill resultin servicebeingineffective.

Clause 52: Time for appearance

93. Thisclauseprovidesthata personservedwith initiating processunderthe Act,who

isrequiredorpermittedtoenteranappearance(undera law of theplaceof issue),is tohavea

periodof 21 daysafterservicewithin which to enteran appearance.Wherethereis no

procedurefor enteringanappearance,no stepmaybe takenin theproceedingfor a periodof

21 daysafterservice. In eachcase,the tribunalof issueis given a discretionto fix a shorter

period.

Clause53: Appearancetostateaddressfor service

94. Underthisclauseanappearanceiseffectiveonly if it givesan addressfor serviceof

documents.Theaddressmaybeanywherein Australia.

95. Thetribunal mustsetasidetheappearanceif theaddressis falseor misleading. The

clausedoesnotaffectanyotherpowerof the tribunalto set asideanappearance.

96. If Statelaw doesnotrequiretheappearanceto statean addressfor service,an

addressof thepersonenteringthe appearancestatedin theappearanceis takento bethe

person’saddressfor service.

Clause54: Securityfor costs

97. Thisclauseenablesthetribunal,whereit haspowerto makeanorderfor costs,on

applicationby thepersonservedwith initiating process,toorderthat thepartyon whose

behalftheprocesswas servedgive securityfor costs,andtostaytheproceedinguntil the

securityis given.

98. Theamountof securityorderedmustnotexceedthemaximumamount(if any)of

costswhich thetribunalcouldorder. Otherpowersof the tribunal to makeanorderrequiring

securityfor costsarepreserved.
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Clause55: Otherprocessmaybeservedinanypartof Australia

99. Thisclauseprovidessimilarmethodsof serviceofprocessto thoseprovidedin

clause15.

Division 3 - Serviceof subpoenasin theperformanceofadjudicativefunctions

SubdivisionA - Serviceof subpoenasgenerally

Clause56: Applicationof Subdivision

100. ThisclauseprovidesthatPart4 Division 3 SubdivisionA appliesto a subpoena,

issuedby atribunal in connectionwith its performanceof anadjudicativefunction,that is

addressedto a personwho is not in prison,or toa personin prisonwho is requiredby the

subpoenaonly toprovidedocumentsor things.

Cause57: Order for leave

101. Thisclauseenablesleavetobegiven for serviceof thesubpoenaoutsidethe Statein

whichit wasissued..

102. Leavemaybe givenby ajudgeor amagistratewhoconstitutesthettibunalor isa

memberof it. Alternatively,leavemaybegiven by acourt, orby ajudgeor magistrate,

dependinguponwhetheror not thesul~jectmatterof the proceedinghasa monetaryvalueor

is aclaim formoney.

103. Leavemayonly begiven wheretheevidencesoughtis necessaryin the interestsof

justiceandtherewill beenoughtimeeithertocomply with thesubpoenawithouthanlshipor

seliousinconvenienceor tomakeanapplicationtosetaside,or obtainotherrelief with

respectto, thesubpoena.In grantingleave,thecourt,judgeormagistratemustimposea

condition that the subpoenanot be servedaftera specified day, andmay imposeother

conditions.

Clause 58: Subpoenas may be served in anypartof Australia

104. This clause enables a subpoenaissuedinone Statetobe served in another State

where leave has beengranted. Service is to be effected in the same way as serviceof a
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subpoenain theStatein which it wasissued. Serviceis effectiveonly if the subpoena

containsanaddressfor serviceof theperson(if any)at whoserequestthesubpoenawas

issued.

Clause59: Informationtobeprovided

105. Thisclauseprovidesthat serviceofthesubpoenaiseffectiveonlyif copiesof any

prescribednoticesandof theordergivingleaveat attachedtothesubpoena.

Cause60: Expenses

106. Thisclauseprovidesthatserviceof thesubpoenais effectiveonly if thereis paidor

tenderedto thepersonserved,notlaterthana reasonabletimebeforethe timefor compliance

with thesubpoena,money(ormoneyandvouchersby virtue of subclause3(4)) sufficientto

meettheperson’sreasonableexpensesofcomplyingwith thesubpoena.

Clause61 : Applicationfor relief from subpoena

107. Thisclauseapplieswherethepersonservedhasaright, underthe law of theplace

of issue,to apply to the tribunalor toacourtfor relief with respectto tbesubpoena.

108. Thisclauseprovidesa similarexpeditedprocedurefor hearingtheapplicationto that

providedby clause33.

Clause62: Subpoenasnotrequitingattendance

109. Thisclauseenablesapersonsubpoenaedonly to producedocumentsor things to

complywith thesubpoenaby deliveringthemin thesecretaryof thetribunalnot lessthan24

hoursbeforethedatefor compliance.

Clause 63: Entitlement to expenses

110. Thisclauseprovidesfor thepersonservedwith the subpoena to be paid his or her

reasonableexpensesof complyingwith thesubpoenaand,if thatpersonis a personunder

restraint,his or her reasonableexpensesof complyingwithsection64.

111. The expenses are to bepaidby thepersonwho isrequiredtodo so undera law of

theplaceof issueof thesubpoena,orby orderof thetribunal. If thereis no suchperson,the
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expensesaretobe paid by thepartyat whoserequestthe subpoenawasissued,or if the

subpoenawasissuedby the tribunalof its own motion,by theStatein which thesubpoena

was issued.

I I 2. Theamountpayableforexpensesotherthan theexpensesof complyingwith section

64is theamountfixed by Statelaw,ordeterminedby the tribunalor, otherwise,theamount

, thewimesswouldbeentitledtoif subpoenaedto giveevidencein theSupremeCourtof that

State.

Clause64: Personsunderrestraint

I I 3. Thisclausesetsouttheobligationsof a personunderrestraintwhenservedinterstate

with a subpoenaissuedby a tribunal in theperformanceof anadjudicativefunction. It is the

sameasclause36 (which relatesto subpoenasissuedby courtsor authorities).

Clause65: Issueof warrantsfornon-compliancewith subpoenas

I I 4. Thisclauseprovidesthatexceptasmentionedbelow a tribunal or magistrate,which

or who couldissuea warrantfor non-compliancewith a subpoenaservedintrastate,may

issuea similarwarrantfornon-compliancewith a subpoenaservedunderPart4 Division 3

SubdivisionA.

I 1 5. However,wherethepersonwho failed tocomply witha subpoenaservedunder

Part4 Division3 SubdivisionA is apersonunderrestraintwho compliedwith section64,

sucha tribunalormagistratemayonly issueawarrantto apprehendthepersontobring him

orherbeforethe tribunal togiveevidenceor producea documentor thing.

SubdivisionB - Serviceof subpoenasaddressedto personsinprison

Clause66: Application of Subdivision

116. ThisclauseprovidesthatPart4 Division3 SubdivisionB appliesto a subpoena,

issuedby a tribunal inconnectionwith its performanceof anadjudicativefunction, addressed

toa personin prisonin anotherState,exceptwherethe subpoenaonly requiresproductionof

documentsor things.
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Clause67: Orderforproduction

1 17. Thisclauseprovidesthatacourt,judgeormagistratewhichor who maygrantleave

toservea tribunalsubpoenainterstatemayorderthecustodianof a prisoner(that is, the

personin chargeof theplacewheretheprisoneris detained)toproducetheprisoneratthe

timeandplacespecifiedfor compliancewith thesubpoena.

I I 8. An ordermayonlybemadewheretheevidencesoughtis necessaryin theinterests

ofjusticeandtherewill beenoughtime for theordertobecompliedwith, or for an

applicationto bemadetosetasideor vary theorder,or to setasideor obtainotherrelief with

respectto the subpoena.

I 19. Thecourt,judgeormagistratemayrequirethe person(if any) at whoserequestthe

subpoenawas issuedto givesecurityfor thereasonableexpensesofcomplyingwith the

orderandmay staytheproceedingfor themakingof theorderuntil securityis given.

Clause68: Serviceof orderforproduction

120. Thisclauseprovidesfor serviceof copiesof the orderforproductionandthe

subpoenaon thecustodianandtheprisoner.Serviceof the orderand subpoenais tobe

effectedin the sameway as serviceof asubpoenain the Stateinwhich thesubpoenawas

issued.Serviceis effectiveonlyif the subpoenacontainsan addressfor serviceof theperson

(if any) at whoserequestthe subpoenawasissued.

I 21. Thecustodianor eachcustodian, morethanone,mustcomply with theorder

unlesstheprisonerceasesto be in prisonbeforethetime for compliance. A prisonerwho is

releasedfrom prisonin sufficienttimebeforethe time for compliancewith thesubpoenatobe

ablereasonablytocomply with thesubpoenamustcomply with it providedhe or shehas

receivedthe allowances properlypayablefor his orherexpensesandprovidedhe or sheneed

notcomply by reasonof beinga personunderrestraint. Forthepurposesof clause64,

which setsout theobligationsof a personunderrestraint,a prisonerwho becomesa person

underrestrainton releasefromprison is deemedto havebeenservedwith thesubpoenaat the

timeof release.



24.

Clause 69: Informationto be provided

122. Thisclauseprovidesthat serviceof thesubpoenais effectiveonly ifcopiesof any

prescribednoticesareattachedto thesubpoena.

Clause70: Expenses

123. Thisclauseprovidesthat serviceof theorderforproductioniseffectiveonly if there

is paidor tenderedtothecustodianthemoney(ormoneyandvouchersby virtueof subclause

3(4))for theexpensesthe prisonerwouldincur in complyingwith thesubpoenaif heorshe

werenotaprisoner. If theprisoneris releasedfromprison beforethe timefor compliance

with theorderforproductionthecustodianmustpayor tenderthemoneyand vouchers

receivedto theprisoner. If they are notpaidor tenderedwithin a reasonabletime, the

prisoneris notrequiredtocomply with the subpoena.

Clause7 1: Application for relief from subpoena

124. This clausewill apply wheretheprisonerhasaright, underthe law of theplaceof

issue,to apply to the tribunalor to acourtfor relief with respectto thesubpoena.

I 25. Thisclauseprovidesasimilarexpeditedprocedureforhearingtheapplicationto that

providedby clause33.

I 26. If thecourtor tribunalsetsasideorgrantsotherrelief in respectof thesubpoena,it

is tomakeany necessaryconsequentialorderin respectof theorderfor production.

Clause72: Applicationfor relieffromorderforproduction

127. This clauseenablesthecustodianor theprisonertoapply to a court,judgeor

magistratewhich orwho couldhavemadetheorderforproductiontohavetheordersetaside

or varied.

128. In decidingwhetherornot to setasideor vary theorderthecourtmust takeinto

accountpublic safetyandthe health and safety of the prisoner. The prisoner may apply only

on thegroundthatcompliancewith the orderwould adverselyaffecthis orherhealthor

safety.
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I 29. Thisclauseprovidesa similarexpeditedprocedureforhearingtheapplicationto that

providedby clause33.

I 30. If thecourt, judgeor magistratesetsasideor variestheorder,it, heorsheis to

makeanynecessaryconsequentialorder in respectof the subpoena.

Clause73: Entitlementto expenses

13 1 , Thisclauseprovidesfor thepersonwho hasincurredexpensesasa resultof

compliancewith an orderforproduction(by that personoranotherperson)to bepaidhis or

herreasonableexpenses.

I 32. Theexpensesareto bepaid by thepersonwhich or whois orderedto do soby the

court, judgeor magistratewhichor who madetheorderforproductionor, if no suchorderis

made,by thepartyat whoserequestthe subpoenawasissuedor, if thesubpoenawas issued

by the tribunalofits own motion,by theStatein which thesubpoenawasissued.

Clause74: Custodyof prisoneretc.

I 33. Thisclausesetsout thepowersof the custodian,andanyescortof theprisoner,and

the law applicabletoa persontakenin custodyunderanorderforproduction. It is identical

to clause 46.

Division 4 - Serviceof subpoenasin theperformanceof investigativefunctions

SubdivisionA - Serviceof subpoenasgenerally

Clause75: Applicationof Subdivision

134, Thisclauseprovidesthat Part4 Division 4 SubdivisionA appliesto a subpoena,

issuedby atribunal in connectionwith its performanceof an investigativefunction,that is

addressedto apersonwho is not in prison,or to a personin prisonwho is requiredby the

subpoenaonly toprovidedocumentsor things.
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Cause76: Orderfor leave

135. ThisclauseenablesaStateSupremeCourtto giveleavefor thesubpoenatobe

servedoutsidetheStatein which it wasissued.

136. Leavemayonly begiven if the courtis satisfiedthattheevidencesoughtis relevant,

andwheretheevidencemayrelateto mattersof state,that it is in thepublic interestthat the

evidencebegivenor thedocumentor thing beproduced.In grantingleavethecourtmust

imposea conditionthat thesubpoenanotbeservedafteraspecifiedday,andmayimpose

otherconditions.

Clause77 : Application of otherprovisions

I 37. Thisclauseappliestosubpoenasissuedby tribunalsin theperformanceof an

investigativefunctionthesameprovisionsasapply to subpoenasissuedby tribunalsin the

exerciseof anadjudicativefunction,exceptthat -

. a person’sreasonableexpensesof complyingwith a subpoenaare tobepaid

by theStatein which the subpoenawasissued;and

. anapplicationfor reliefwith respecttoa subpoenamustbemadeto the

SupremeCourtof theStateinwhich the subpoenawasissued.

SubdivisionB - Serviceof subpoenasaddressedto personsin prison

Clause78: Applicationof Subdivision

138. Thisclauseprovidesthat Part4 Division 4 SubdivisionB appliesto a subpoena,

issuedby atribunal in connectionwith its performanceof an investigativefunction,

addressedto a personwhois in prisonin anotherStateexceptwherethesubpoenaonly

requiresproductionof documentsor things.

Clause 79: Order for production

139. ThisclauseenablestheSupremeCourtof the State of issue of the subpoena to order

thecustodianof a prisoner (that is, the person in charge of the place where the prisoner is
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detained)toproducetheprisonerat the timeandplacespecifiedfor compliancewith the

subpoena.

140. Thecourtmayonly maketheorderif it is satisfiedthat theevidencesoughtis

relevant,andwheretheevidencemayrelatetomattersof state,thatit is in thepublic interest

thattheevidencebegivenor thedocumentor thing beproduced.

Clause80: Applicationof otherprovisions

141. Thisclauseappliesto subpoenasissuedby tribunalsin theperformanceof an

investigativefunction,andordersforproductionbasedon suchsubpoenas,thesame

provisionsasapply to subpoenasissuedby tribunalsin the exerciseof an adjudicative

functionand torelatedordersforproduction,exceptthat -

. reasonableexpensesincurredasa resultofcomplianccwith anorderor a

subpoenaaretobepaid by the Statein which thesubpoenawasissued;and

. applicationsfor relief with respectto subpoenasand ordersfor production

mustbemadeto theSupremeCourt.

PART 5 - EXECUTION OFWARRANTS

Division I - GeneS

Clause81 : Applicationof Division

142. ThisclauseprovidesthatPart5 Division 1 appliestoall warrantsotherthanthose

issuedby tribunals andthoseissuedunderPart7 (whichrelatestointerstateenforcementof

fines).

Clause82: Personssubjectto warrantsmaybeapprehended

143. Thisclauseprovidesthat apersonnamedina warrantmaybeapprehendedin

anotherState.The warrantneednotbeproducedwhenthepersonis apprehended.

However,thewarrantoracopy of it mustbeproducedwhena personreleasedunder

subclauses83(3), (4) or (7) is re-apprehendedunderthesamewarrant.
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Clause83: Procedureafterapprehension

144. Thisclauseprovidesthat thepersonapprehendedmustbe takenbeforea magistrate

in theStatewherethepersonwasapprehendedassoonaspracticableafterapprehension.

145. Thewarrantor acopyofit mustbeproducedto themagistrate. Ifone is not

availablethemagistratemusteitherorderthat personbereleasedoradjourntheproceeding

forareasonabletimeandremandthepersonon bail or in custody.Onefurtheradjournment
maybegrantedifreasonablecauseis shown. Thetotal timeoftheadjoummentsmustnot

exceed5 days. If thewarrantora copyis still notproducedthepersonmustbereleased.

Theproceedingcanberesumedbeforetheendof a periodof adjournmentif thewarrantora

copybecomesavailable.

146. Whenthewarrantora copyis produced,unlessthewarrantis invalid, the

magistratemustremandthepersonon bail toappearin theplaceof issueof thewarrantor

cederthat thepersonbetakenincustodytothat place. Theeffectof anorderthat theperson

betakenin custodymay besuspended.

147. Thisclauseoperatessubject to PartIC of theCrimesAct 1914(which relatesto

interrogationof personsarrestedin respectof a Commonwealthoffence).

Clause84: Additionalprovisionsrelatingto personsunderrestraint

148. This clausedealswith the situationwherea personunderrestraintis broughtbefore

a magistrateunderclause83. It is intendedtoprovidea mechanismby whichthe interestsof

theStatein which thepersonis underrestraintareprotected.

149. Themagistratemustmakereasonableenquiriestoascertainwhetherthat personis

underrestraintand,if heor sheis on bail, makereasonableenquiriesto ascertainany

reportingrequirements.It will be anoffencefor the personnotto answerthemagistrate’s

enquiriesor to knowinglygive afalseor misleadinganswer.

150. Wherethepersonis noton bail, the magistratemustadjournthe proceedingfor a

reasonabletime(not exceeding7 days),remandthepersonon bail or incustodyand,as soon

aspracticableafterthe adjournment,causenoticeof the person’sapprehensiontobegiven by

telephoneor fax to thepersoninchargeof thecorrectionserviceof theStatein which the

personis underrestraint. Wherethepersonunderrestraintis on bail the magistratemay
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similarly adjourntheproceedings,on applicationby thepersonunderrestraint,a memberof

theAustralianFederalPolice,or apoliceofficerofaState.

15 1. Wherethemagistratesoadjournsproceedings,themagistratemustremandthe

personon bail or in custody. If thepersonis subjecttoreportingrequirements,the

magistratemustcausenotice of theperson’sapprehensiontobe giventothepolicestationor

theStatecorrectionservicewherethepersonis requiredto report,whicheveris appropriate.

152. Wherea personunderrestraintis remandedon bail by themagistrateunder

paragraph83(8)(a),it is a conditionofthatbail that heor shemustreturnto theStatein

which heorsheis underrestraintassoonaspracticable.Wherethepersonis takenin

custodyunderparagraph83(8)(b),amagistratemaymakeordersrelatingto hisor herreturn

in custodyto theState.

Clause85: Procedureonremandon bail

153. Thisclauseprovidesfor themakingofan instrumentsettingout theconditionsto

whichthegrantof bail is subject,andfor bail toberevokedandthepersonballedto betaken

intocustodyif heor sherefusesto signthe instrumentor fails tocomply with aconditionof

bail.

Cause86: Review

154. Thisclauseenableseithertheapprehendedpersonora personto whomthe warrant

wasdirectedto apply to theSupremeCourtof theState in which anorderhasbeenmadeby a

magistrateunderclause83 for areviewof theorder. Thereviewis to be by wayof

rehearing.TheSupremeCourtis notto beboundby the rulesof evidenceinconductinga

review.

Clause87: Entitlementtoexpenses

155. Thisclauseprovidesfor thepaymentof thereasonableexpenses,analogousto those

payabletoapersonwho complieswith a subpoenaor incursexpensesin complyingwith an

onierforproduction. It applieswhereapersonunderrestraint(forexamplea personon bail)

goesinterstateafterbeingapprehendedunderawarrantissuedfor thepurposeof havingthe

personattendto give evidenceif either-
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. thepersonis underrestraintandhascompliedwith his orherobligation

(e.g. to seekpermissionto comply with thesubpoena);or

. thewarrantwasissuedwithouta subpoenabeing servedon the person.

Clause88: Law applicabletograntetc. of bail

156. Thisclauseprovidesthat thelaw of aStatewith respecttothe grantingof bail

appliesin relationtotheexerciseof powersto grantbail to apersonapprehendedin that

State,or who hasappliedfor releasefrom custodyin that State,asif the personhadbeen

apprehended by authority of a law of that State.

1 57. It alsoprovidesthat the law of a Statewith respectto bail andrclatodmattersapplies

in relation toa personremandedon bail in that StateunderPartS Division I as if theperson

had beenremandedon bail to appearbeforea courtof that State.

I 5 8. Moneyreceivedin proceedingsfor theenforcementof bail is to beretainedby the

Statewherethebail conditionwhich wasbreachedwasimposed.

Cause89: Custodyof personsetc.

I 59. Thisclauseenablesapersonwhohasthecustodyof a person(theapprehended

person’)underacourtordertorequirea personin chargeof a prisontoreceiveandkeepthe

apprehendedpersonin custody,andto surrendercustodyof that personasrequired.

160. Wheretheapprehendedpersonis a personunderrestraintwho is servingaperiodof

homedetentionor atermof imprisonmentby wayof periodicdetention,heorsheis takento

beservingthatperiodor termduring any periodheor sheis in custodyafterbeing

apprehended.

I 61 . Theclausealsoprovidesthat the lawin forcein theplace of issueof thewarrant

relating to liability forescapefrom lawful custodyappliesto apersonbeingtakento thatState

underacourtorder.

Clause90: Releaseof personsunnecessarilydetained

162. Thisclauseappliesto apersonwho has beentakento theplaceof issueof a warrant

inordertogive evidenceor to producea documentor thing. If thecourtorauthoritywhich
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issuedthe warrantis satisfiedthatit isnotnecessaryto hold thepersonin custodyto secure

his orherattendanceto giveevidenceor toproducethedocumentor thing required,it may

orderthatthepersonbereleasedfrom custody,andmayremandthepersonon bail.

Division 2 - Executionof warrantsissuedby tribunals

Clause91 : Application of Division

163. Thisclauseprovidesthat Part5 Division 2 appliesin relationto warrantsissuedby

tribunals,whetherin connectionwith theperfonnanceofadjuclicativeor investigative

functions.

Clause92: Applicationof Division I tocertainwarrantsissuedby tribunals

164. Thisclauseprovidesthat,subjecttoPart5 Division 2,PanS Division 1 (except

clauseSt which setsout the (primary) scopeof applicationof Division 1 andsubclauses

87(4)and(5), which providefor themakingof ordersfor the recoveryof expenses)also

appliestocertainwarrantsissuedby tribunals. Thewarrantscoveredarethoseissued

becauseof non-compliancewith a subpoenafor which leaveto serveinterstatehadbeen

given andwarrantsin respectof which theSupremeCourtof theplaceof issuemakesan

onlerunderclause93.

I 65. Wherethewarrantwasissuedbecauseof non-compliancewith a subpoena,a copy

of the instrumentby which leavetoservethe subpoenainterstatewasgiven,along with the

warrantor copywarrant,mustbeproduced-

. whena personisre-apprehendedundersubclause82(5); and

. to themagistratebeforewhom thepersonis broughtafterapprehension

underclause83.

Clause93: Ordersfor theexecutionof warrants

166. ThisclauseauthorisestheSupremeCourtof theplaceof issueof a warrant tomake

anorderauthorisingtheperson’sapprehension.Thispoweris notavailablewherethe

warrantwas issuedfor non-compliancewith asubpoenafor which leaveto serveinterstate

wasgiven. Suchwarrantsmaybeenforcedinterstate,withoutan orderof acourt, under

clause92 andPartSDivision I.
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167. Wherethewarrantwasissuedtobringthepersonbeforeatribunal in the

performanceof anadjudicativefunction, thecourtmayonly makeanorderif theevidence

soughtis necessaryin theinterestsofjustice. Wherethewarrantwasissuedto bringthe

personbeforea tribunal in theperformanceof an investigativefunction,thecourtmayonly

makeanorderif theevidencesoughtis relevantand,wheretheevidencemayrelateto matters

of state,it isin thepublic interestthattheevidencebe givenor thedocumentor thing be

produced.

168. A copyof anordermadeunderthisclausemustbeproducedtothemagistratebefore

whom thepersonis broughtafterapprehension,alongwith the warrantorcopyof the

warrant.

Clause94: Additionalprovisionsrelatingtowarrantsissuedin theperformanceof

investigativefunctions

169. Thisclauseprovideswho is tobe therespondentwherea personappliesfor an

ordertobereleasedfrom custody(underclause90) when takeninterstateunderawarrant

issuedby atribunalwith respecttoits performanceof aninvestigativefunction. The

respondentis to be the tribunal whereit is a bodycorporateor is constitutedby an individual

or,in anyothercase,themembersof the tribunal.

Division 3 - Suppressionorders

170. ThisDivision conferson magistratesconductingreturnproceedingsandon Supreme

Courtsconductingreviewsof magistrates’ordersthepowerto restrictreportingof

proceedingsor findings.

Clause95: Interpretation

171. Thisclausedefinesa numberof expressionsfor thepurposesof Part5 Division 3.

Theprincipaldefinitionsare -

‘protectedperson’meansa personwhosejury trial mightbe prejudicedby

thepublicationof areportof proceedingsor findingsmadein a return

hearingora review.
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. ‘suppressionorder’ meansanorderprohibitingpublication of areportof any

partof theproceedingor review,orof a finding madeby themagistrateor

theCourt.

Clause96: Suppressionorders

172. Thisclauseapplieswhereamagistrateisconductingaproceedingunderclause83

with respectto apersonapprehendedandbroughtbeforehim or herundera warrantand

wherea SupremeCourtis reviewinga magistrate’sorderunderclause86.

173. Themagistrateor Courtmayorderthat areportof partof theproceedingor review

held inpublic orafindingpublicly madeis not tobepublished. An ordercanonly bemade

wherethemagistrateor Courtis satisfiedthatpublication would giveriseto a substantialrisk,

ofprejudiceto the fair trial of aperson,ofdeath,injury or propertylossto a witnessin a

proceeding(or to a memberof thewitness’sfamily), of prejudicetp law enforcementor

national security,thatit would identify avictim of a sexualoffenceora child in proceedings

concerninghis orherwelfareor asavictim of anoffenceor asan (alleged)offender.

I 74. Thepowerunderthis clauseto makea suppressionorderisexclusive: noother

powerof themagistrateorCourtto makesuchanordermaybeexercisedfor thepurposeof

preventingor lesseningarisk mentionedin theclause.

Cause97: Durationetc. of suppressionorders

175. Thisclauseprovidesthat asuppressionordermadebecauseof risk of prejudiceto

the fair trial of apersonremainsin forceuntil revoked,theprosecutionisterminatedor the

trial concluded.

176. A suppressionordermadeon anyothergroundremainsin forceuntil revoked.

177. A suppressionordermuststatethe locality in which it

isto beenforceable(e.g.one,someor all States),andit maybemadesubjectto specified

conditions.
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Clause98: Interim suppressionorders

178. ThisclauseenablesthemagistrateorCourtto makean interim suppressionorder

withoutinquiring intothemeritsof the matter. An interimorderwill haveeffect,unless

earlierrevoked,until theapplicationfor asuppressionorderis determined.

Clause99: Variation andrevocationof suppressionorders

179. Thisclauseprovidesfor variationor revocationof a suppressionorder- by a

magistratewherethe orderwasmadeby a magistrate,andby theSupremeCourtwherethe

suppressionorderwasmadeby that Court. An ordermayalsobe variedor revokedby the

magistrateorcourthearingcommittalproceedingsagainsttheprotectedpersonor trying him

or her.

I 80. The suppressionordermustberevokedif the groundorgroundson which it was

madenolongerexist,exceptthatit maybecontinuedif, atthattime, thereareothergrounds

onwhich suchanordermight bemadeevenif thosegroundsdid notexistwhentheorder

wasmade.

Clause100: Applicationsfor suppressionordersetc.

1 8 1 . This clauselists thepersonswhomay apply fora suppressionorder,or for variation

or revocationof a suppressionorder, Any suchpersonmay,withoutbeingjoined asa party.

makea submissionto themagistrateorcourt, andadduceevidencein supportof the

submission,on thequestionwhethera suppressionorder shouldbe made,variedor revoked.

A proceedingor review may bedelayedby themagistrateor courtto allow sucha submission

tobe madeor topermit evidencetobegiven.

Clause101: Appealsagainstsuppressionorders

182. Thisclauseprovidesforappealsasof rightagainstthedecisionof a magistrateor

court tomakeornot to make,toconfirm, vary, revokeorcontinue,or not to varyor revoke,

a suppressionorder. The clauseissubjectto the JudiciaryAct 1903, underwhich appealsto

theHigh Courtareby specialleave.

183. Wherethedecisionwasmadeby a magistrate,theappealis to bemadeto a Supreme

Court.
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Clause102: Institutionof appeals

I 84. Thisclauselists thepersonswho may bring anappeal.They includetheapplicant

for theorder,theapprehendedperson,a persontowhom thewarrantwasdirected,
publishingorganisationsandotherpersonswhomadea submissiontothecourtormagistrate

that madethedecisionunderappealand,subjecttocertainconditions,personswhocould

haveappliedfor anorderormadeasubmissionbutdid notdo so.

clause103: Disohedienceof suppressionorders

igs. Thisclauseprovidesthat it is anoffencepunishableby 1 2 monthsimprisonmentto

fail or refuseto comply with a suppressionorder.

I 86. It isa defencetoa prosecutionif the defendantprovesthat heor shedidnot know of

thesuppressionorderandhadmadeall reasonableinquiries in the circumstancesabout its

existence.Thisdefenceisnotavailableto apublishingorganisation,or an employeeor agent

oftheorganisation,which orwho didnot inquireof the magistrateor Courtin which the

relevantproceedingswereheardaboutwhethera suppressionorderhadbeenmade.

PART 6 - JUDGMENTS

187. ThisPartprovidesfor the interstateenforcementofjudgmentsof Statecourtsand

ordersof Statetribunals,

Clause104: Interpretation

188. ThisclausedefinesexpressionsusedinPart6. Theprincipaldefinition is that of

‘courtofrendition’. Itmeans,inrelationtoacourtjudgment,thecourtinwhich the

jud~nentwasgiven. Wherethejudgmentisan orderof a tribunal,it meansthe tribunal (if

theorder is enforceableunderStatelaw without beingregisteredor filed in acourt) or the

court in which theorderisregisteredor filed.

Clause105: Enforcementof judgments

189. Thisclausesetsout theprocedureby which ajudgmentgiven in oneStatecanbe

enforcedinanother.
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190. A judgmentmayberegisteredin acourtof anotherStateby lodginga sealedcopyof

thejudgment(orafaxofsuehasealedcopy).

19 1 . Thecourt inwhich ajudgmentmayberegisteredisthe SupremeCourt,wherethe

courtofrenditionwasa SupremeCourt. inothercases,it is thecourtofmostlimited

jurisdictionwhich couldhavegiven the relief given by thejudgmentor, if thereis no such

court, the SupremeCourt.

192. On registrationthejudgmentisto havethesameforceandeffectand,exceptin

relationto thestayofproceedingstoenforcethejudgment(clause106)andinterest(clause

108),is to beenforceableasifit hadbeengivenby thecourt in which it is registered.

193. However,a judgmentcanbeenforcedby a court in which it isregisteredonly if,

andto theextentthat,it is capableof beingenforcedby the courtof renditionora courtin the

placeof itridition.

Clause106: Staymaybegranted

194. Thisclauseprovidesthata court inwhich ajudgmenthasbeenregisteredmaystay

enforcementof thejudgmentin that court. The courtis given this powertoenablethe

judgmentdebtorto make(andexpeditiouslyprosecute)anappealor anapplicationto setaside

orvarythejudgment.Thecourt’s ordergrantingastaymustbe subjecttoconditionsto that

effect. The courthasadiscretiontoimposeotherconditionson theordergrantinga stay.

Clause 107: Costs

195. Underthis clausereasonablecostsandexpensesof obtainingandlodgingthecopy

judgment,andcostsandexpensesreasonablyincurredin attemptingtoexecutethejudgment

in thecourtofrenditionor in anotherState,arerecoverablein proceedingsfor enforcementof

theregisteredjudgment.

196. Theentitlementto, andliability for, costsorexpensesarethesameasfor

enforcementof a similarjudgmentgivenby thecourtin which thejudgmentis registered.

Cause108: Interest

197. Thisclauseprovidesthat intereston aregisteredjudgmentis to beassessedon the

samebasisasin thecourtof rendition.
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Cause109: Rulesof privateinternationallaw not toapply

198. Thisclausestatesthattherulesof privateinternationallawaboutrecognitionraid

enforcementofforeignjudgmentscannotpreventenforcementofajudgmentundertheAct.

PART7 - ENFORcEMENTOFFINESIMPOSEDBY COURTS

OFSUMMARY JURISDIcTION

ClauseI I 0: Interpretation

199. Thisclausedefineswords andexpressionsusedin Part7. Theprincipal definitions

are:

. ‘court’ meansa courtof a Statehavingsummaryjurisdictiontotry offences

underStatelaw;

. fine’ meansa pecuniarypenalty imposedby a courtfor anoffenceagainsta

Commonwealthlaw (otherthanarevenuelaw)or a Statelaw, togetherwith

anyotheramount thepersonon whom the fine wasimposedwasorderedto

payin theproceedingsin which the fine wasimposed,

. ‘revenuelaw’ meansa Commonwealthlaw relatingto taxationthatcontains

specialprovisionswith respectto imprisonmentfor non-paymentof

penalties.

Clause1 1 1: Constitutionof courts

200. Thisclauseprovidesthat acourt,when exercisingjurisdictionunderPart7, maybe

constitutedby anyperson(otherthan asinglejusticeof the peace)orpersonscompetentto

exercisethejurisdiction of thecourt inanyothermatter.

Clause112: Issueofwarrants of apprehension

201. This clauseenablestheclerkof aStatecourtwhich imposedafine on a person,ora

justiceof thepeacefor that Statewhohasthepowerto issuewarrants,toissuea warrantfor

theapprehensionof thatperson(‘a warrantof apprehension’)where-
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. heor shehasreasontobelievethepersonisin anotherState;

. the liability to paythe fine hasnotbeenfully discharged;and

. becauseof non-paymentof the fine, a warrantfor the person1scommitment
toprisonis current,orcouldbe issuedwithout a furthercourtorder.

202. If theperson’sliability to pay the fineis fully dischargedbeforethe warrantof

apprehensionis executed,theclerk of the courtwhichimposedthe fine may takeaction

necessaryto withdrawthewarrant.

ClauseI 13: Executionof warrantof apprehension

203. Thisclauseprovidesthatthepersonnamedin thewarrantof apprehensionmaybe

apprehendedina Stateotherthanthe Statein which the warrantwasissued,by a police

officerof thefirst-mentionedState.

204. Beforeapprehendingtheperson,thepoliceofficer mustgive him or heran

opportunitytopaywithoutdelaythewholeof the unpaidamountof the fine. If heor she

pays thepersonis not to beapprehended.Theamountreceivedandall copiesof thewarrant

mustbesentto theclerkof thecourtwhich imposedthe fine.

205. If thepersondoesnot paythe wholeof theunpaidamountof the fine, heor shemay

be apprehended.The policeofficer mustthen,as soonaspracticable,bring thepersonbefore

a court,andproduceto thecourtthe warrantorcopyof thewarrantin his or herpossession.

206. Thewarrantor acopymustbe producedto themagistrate.If oneis notavailablethe

courtmusteitherorderthatthepersonbereleasedor adjourntheproceedingfor a reasonable

timeandremandthepersonon bail or incustody.Onefurtheradjournmentmaybe grantedif

reasonablecauseis shown. Thetotal timeof theadjoummentsmustnotexceed5 days. if

thewarrantoracopyis still notproducedthepersonmustbereleased.Theproceedingcan

beresumedbeforetheendof aperiodof adjournmentif thewarrantoracopybecomes

available.

207. A personreleased maybere-apprehendedif thewarrantora copyis producedwhen

thepersonis re-apprehended.
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Clause1 14: Lawapplicableto grantof bail etc.

208. Thisclauseprovidesthat the lawof a Statewith respectto bail andrelatedmatters

appliesin relationtoa personwho isremandedon bail underanordermadein thatState.

209. Moneyreceivedin proceedingsforenforcementof bait is to beretainedby theState

wherethebail conditionwhich wasbreachedwas imposed.

Clause115: Proceedings before court

21 0. Thisclauseprovidesthat thecourtbeforewhich the personis brought,if it is

satisfiedabouthis or heridentity andnotsatisfiedthat the liability to paythe fine hasbeen

discharged,mustorderthatthepersonbecommittedtoprison. Otherwise,heorsheis tobe

discharged,subjecttothe requirementsof Statelaw relatingto bail.

2 1 1. Theperiodofimprisonmentmustbe theperiodspecifiedin thewarrantof

apprehensionor6 months,whicheveris theshorter. Theclausesetsoutaformula for

reducingtheperiodof imprisonmentwherepartofthefine hasbeenpaidor remittedafterthe

issueof the warrantof apprehension,andbeforethemakingof theorderof committal.

2 1 2. Thecourtmay suspendexecutionof the ordercommittingthepersonto prison,to

allow himor hertimetopaytheunpaidamountof the fine, topaythat amountby instalments

or for otherreasons.It mayalsoexercisepowersthatit hasin thecaseof apersoncharged

with an offenceagainstStatelaw. It maynotmakeanorderfor costs.

Clause1 16: Reviewof ordersof committal

21 3. This clauseenablesa personaggrievedby anorderorexerciseof powerunder

clauseI 15 to apply to ajudgeof theSupremeCourtof the Statein which thepersonwas

apprehendedfora reviewof theorder. Thereviewis tobe by wayof rehearing.Additionai

evidencemaybereceived.Thejudgemay confirm, vary or quashtheorder. An ordermay

be made relatingto costsof the review.

Clause117: Issueof warrant of commitment

214. Thisclauseprovidesthat wherea StatecourtactingunderPart 7 orders thata person

be committedtoprison, theclerkof thatcourt,or ajusticeof the peacewho haspowerto
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issuewarrantsunderalaw of the State,mayissuea warrantfor thecommitment(awarrant

of commitment’)of that persontoa prisoninwhich offendersagainstthe law of that State

maybe confined.

ClauseI I 8: Paymentof fineetc.beforeissueof warrantofcommitment

21 5. ThisclausedeemsanordercommittingapersontoprisonunderPart7 to be

dischargedif apardonis granted,or the whole of theunpaidamountof the fine is paidor

remitted,beforeawarrantof commitmentis issuedpursuantto theorder. If partonly of that

amountispaidor remitted,theorderoperatesasif it haddirectedimprisonmentfor thesame

periodthatwould havebeenorderedif the paymenthad beenmade,or the remissiongranted,

beforethemakingof theorder.

ClauseI 19: Paymentof fine afterissueof warrantof apprehension

216. Thisclausesetsoutmachineryprovisionsrelatingto paymentof the fine, wholly or

in part,orotherdischargeof theunpaidamountof the fine,at variousstagesin theprocess

following issueof awarrantof apprehension.It setsoutwhomay receivea paymentin

respectof a fine, theobligationsof personsinvolved in transmittingpaymentsreceived.

mattersto benotified to clerksof courts,andactionto betakenin relationtoexecutionof

warrantsin thevariouscircumstancessetout in theclause.

217. Theclausealsoprovidesthat apoliceofficer executingawarrantof apprehensionor

awarrantofcommitrnentis notto accepta paymentof partonly of theunpaidamountof the

fine.

Clause120: Personliable to pay 2 ormorefinesetc.

21 8. This clauseprovidesthat whereapersonis committedtoprison undermorethan

onewarrant,which includeoneor morewarrantsunderPart7, the imprisonmentsatisfiesall
thewarrantsunderPartI concurrentlyuntil the lastof thosewarrantshasbeenfully

executed,whetheror notthe imprisonmentalso(concurrently)countsasimprisonmentunder

anyotherwarrant.

Cause121: Releaseof personfrom prison onpaymentof fineetc.

219. Thisclauseprovidesfor the releasefrom prisonof a personimprisonedundera

warrantof commitmentif -
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. thewholeof theunpaidamountof the fine specifiedin the warrantispaidor

remitted;or

. apardonis grantedin respectof the relevantoffence;

unlessthe personis in custodyforanotherreason.

220. it alsoprovidesfor proportionatereductionof theperiodof imprisonmentwhere

partof theunpaidamountof the fineis paidor remitted.

Clause122: Effectof imprisonment

22 1 . This clauseprovidesthat a personimprisonedunderPart7 becauseof failure to pay

anamountin respectof afine is, upon terminationof that imprisonment,dischargedfromany

liability to paythat amountor anypartof that amountremainingunpaid.or to be imprisoned

becauseof nun-paymentof thatamountor partof thatamount.

Clause123: Juvenilesnot to be imprisoned

222. Thisclauseprovidesthat -

. a clerkora justiceof thepeacemustnot issuea warrantof apprehension

underPart7 in respectof a personwhom heor shehasreasonto believe

may be under18 yearsof age;

a policeofficer mustnotapprehenda pcrsun,undera warrantuf

apprehension,whom heor shehasreasonto believemaybeunder 18 years

of age;and

a courtmust notmakeanorderunderPart7 committing toprisona person

whom it is satisfiedis under18 yearsof age.

Clause124: Conditionsof imprisonment

223. Thisclauseapplies,asfar as they areapplicable,the lawsof a Statewith respectto -
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. theconditionsof imprisonmentof personsimprisonedbecauseof defaultin

thepaymentof finesunderStatelaw;

. the treatmentof suchpersonsduring imprisonmentand

. thetransferof suchpersonsfrom prisontoprison;

to personsimprisonedin that StateunderPart7.

ClauseI 25 : Applicationof theRemovalof Prisoners(Territories)Act

224. ThisclauseappliestheRemovalof Prisoners(TerritorieslAct 1923(with any

prescribedmodificationsandadaptations)in relationto apersonorderedto be imprisoned

underPart7 by a Territorycourt in the santewayasthat Act appliesin relation to aperson

sentencedtoimprisonmentin thatTerritory.

225. TheRemovalof Prisoners(AustralianCapitalTenitorvl Act 1968providesfor the

removalofprisonersfrom theAustralianCapitalTerritory to New SouthWales. It appliesto

a personwho, undera law in forcein theAustralianCapitalTerritory, is liable toundergo

imprisonmentor otherdetentionincustody.

Clause126: Saving

226. Thisclauseprovidesthat nothinginPart7 affectstheoperationofotherPartsof the

Act.

PARTS-MISf2ELLANEOUS

Clause 127: Matters of state

227. Thisclauseapplieswhere,in relationto a tribunalperformingan investigative

function,applicationis made for leaveto serveasubpoenainterstate,for an order for

productionof a prisoneror for an order authorisingtheapprehensionof aperson,wherethe

evidence,documentor thing sought by thesubpoenaor ordermaycontainevidencerelating

to mattersof state.
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228. Beforethecourtcangivethe leaveor makethe ordersought,theapplicantmust

havegiven atleast14daysnotice of theproceedings,andthe issueof thesubpoena,tothe

Attorneys-Generalfor theCommonwealth,the State in whichthe tribunal is establishedand

theStatein whichthepersonconcernedis located. TheCommonwealthandany Statewhose

Attorney-Generalwas notifiedareentitledto intervenein theproceedings.Thecourt may

directthat suchproceedingsbeheld incamera.

Clause128: Claim ofpublic interestimmunitynotprecluded

229. Thisclauseprovidesthatneitherthe factthatleavehasbeengrantedoranorder

madeasreferredtoin clause127 nor the disclosureof any matterin theproceedingsfor the

leaveor orderaffectsanyclaim in proceedingsbeforethe tribunal thatcertainevidenceis

subjecttopublic interestimmunity.

Clause129: Custodiansto assistprisonersservedwith subpcenas

230. Thisclauseprovidesthata custodianof a prisonerin one Statewho is servedwith a

subpoenaissuedin anotherStatemustprovidetheprisonerwith suchassistanceas the

prisonerreasonablyrequiresto -

. comply with thesubpoena(wherethesubpoenaonlyrequirestheproduction

oldocumentsor things);

. applyfor relief with respectto thesubpoenaor anorderfor production;and

. obtainlegaladvicein connectionwith the subpoenaororder.

Clause130: Jurisdictionnot limitedby locality

231. Thisclauseprovidesthat limitationsunderStatelaw aboutthe locality in which

processmaybe serveddo notaffectthejurisdictionthata courtor tribunalacquiresbecause

the processis servedundertheAct.

Cause131: Constitutionof courts

232. Thisclauseprovidesthat thejurisdiction of a SupremeCourt in mattersarising

undercertainprovisionsof theAct is to beexercisedby theSupremeCourtconstitutedby a

singlejudge.
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Clause 132: Regulations etc:

233. This clause enables the Ckwernor-General tomake regtittwes and courts ~ make

rules to carry outor give effectto the AcL The niles mustnot be inconsistent with the

regulations.
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