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PUBLIC ORDER (PROTECTION OF PERSONS AND PROPERTY)
AMENDMENT BILL 1995.

GENERAL OUTLINE

is bill amendsthePublic Order (ProtectionofPersonsandProperty)Act 1971 (the
Act) to allow policeandotherauthorisedpersonsto takeprotectivesecuritymeasures
on thepremisesof FederalCourtsand tribunals.

The applicationof thesepowersto aparticularFederalcourtor tribunal will be
determinedby regulationsmadeunderthe Act. Theseregulationswill prescribethe

ticular powersavailableandset the scopeof the powersavailableat anyparticular
rt or tribunal. Regulationswill apply the powersto particularcourtsor tribunals

only at the requestof suchbodies,in light of their own securityrequirements;for
example,somecourtsmayonly requirepeopleattendingthe courtpremisesto deposit
with an authorisedofficerany personaleffectscapableof concealingfirearms,
explosivesubstancesor offensiveweapons,or allow a searchof the personaleffects
for suchitems, while others,in view of their assessedsecurityrequirements,maynot
seekapplicationof the protectivesecurityprocedures.

Subjectto anylimitations andrestrictionsprovidedby the regulations,authorised
officerswill, if theybelieveon reasonablegroundsit is necessaryin the interestsof
securityto do so, be empoweredto requirea personattendinga prescribedcourt or
tribunal to:

(a) providehisor her nameandaddressandreasonfor beingon the premises,and
evidenceof his or her identity;

(b) submitto a searchof his or herclothing or anypersonaleffectsreasonably
capableof concealingafirearm, explosivesubstanceor offensiveweapon;and

(c) depositanypersonaleffectsreasonablycapableof concealingafirearm,
explosivesubstanceor offensiveweapon,or of beingusedto causeinjury to, or
incapacitatea person,with an authorisedofficer.

An authorisedofficer is apersonwho is eithera constableor a personauthorisedto
exercisethesepowersby eitherthe Attorney-Generalor by apersonexercisingthe
powerof acourt or tribunalto administerits ownaffairs.

Certainsafeguardswill be built into the exerciseof thepersonalsearchpowerby
authorisedofficers. Whereapersonis requiredto undergoaclothing searchfor the
purposeof determiningwhethertheyareconcealinganyfirearm, explosivesubstance
or offensiveweaponthe searchcan only be conductedby an authorisedofficer of the
samesex as the personto be searched(or by apersonof the samesexwho agreesto

duct the search).A personcannotbe requiredto removeanyclothing,nor is an
horisedofficer empoweredto removeaperson’sclothing for the purposesof a

arch. Authorisedofficers will be underan obligationnot to useforceor to subject
the persontheyaresearchingto anygreaterindignity thanis necessaryto achievethe
purposesof the search.

uthorisedofficers will havethe powerto direct apersonto leaveprescribedpremises
ircumstanceswhereapersonhasrefusedor failed to comply with anyof the
timaterequestsof an authorisedofficer.



A personwho wishesto enteror remainon courtpremisesmay, subjectto any
limitationsimposedby regulations,be requiredto providean authorisedofficer with
theirreasonfor beingon thepremises.However,to ensureit is clearthat Federal
courtsandtribunalswith securityregimesin placeare still opento the public, the
legislationwill specificallystatethat wishingto heartheproceedingsof acourt or
tribunalconstitutesa properreasonfor enteringor wishing to remainon the premises.

Authorisedofficers will alsobe empoweredto seizeanyfirearm, explosivesubstance
or offensiveweaponthatis foundconcealedon apersonor in aperson’spersonal
effects. This is to ensurethephysicalsafetyof authorisedofficersandotherpersons,
includingstaffof the courtor tribunal andmembersof thepublic who areon the court
premises.However,authorisedofficerswill haveno role in enforcinganyrefusalof
entryto, or removalfrom, courtpremises.While an authorisedofficer candirecta
personto leavecourtpremises,it is properlya matterfor thepoliceto enforcethat
direction.

Regulationswill alsoprovidefor thepropermanagementof anyinformationgathered
aboutpersonsattendingcourt in accordancewith thePrivacyAct 1988.

Existing penaltiesandvaluationsof propertythroughoutthe Act havebeenupdated.
Thepenaltiesfor new offencesareconsistentwith theseupdatedpenalties.

FINANCIAL IMPACT

The Bill will haveno significantfinancial impact.
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NOTES ON CLAUSES

Clause1 - ShortTitle

1. Thisis a formalclause. It providesfor the Act to be cited as the Public Order

(Protection ofPersons andProperty) Amendment Act 1995.

Clause2 - Commencement

2. Clause2 providesfor thecommencementof theAct. Subclause(1)provides
that, subjectto subclause(2), the Act will commenceon adateto befixed by
Proclamation.Subclause(2) providesthat, if the Act is not proclaimedwithin aperiod
of 6 monthsafter theday on which it receivestheRoyalAssent,thecommencement
datewill be thefirst dayafter theendof thatperiod.

Clause3 - Amendments

3. This is aformal clause. Theclauseprovidesfor the amendmentof thePublic

Order(ProtectionofPersonsandProperty)Act 1971as setout in theSchedule.
SCHEDULE - AMENDMENTS OF THE PUBLIC ORDER (PROTECTIONOF

PERSONSAND PROPERTY)ACT1971

Item 1. Title

4. This item amendsthetitle to reflectthe applicationof the legislationto the
premisesof FederalCourtsandTribunals.
Item 2. Subsection4(1)

5. This item amendsthe interpretationsectionof theAct by insertingtwo new
termsandtheir definitions. Theterms‘frisk search’and ‘screeningsearch’,whichare
usedin clausel3D, aregiven precisedefinitions.

Items 3 to 14

6. Theseitemsamendcertainpenaltiessetout in the Act which areno longerin
accordancewith criminal law policy. The amendmentsmadeto thesepenalty
provisionsare designedto rectify this situation(items 3,4, 6, 8, 10, 11, 12, 13 and14).
The itemsalso makeamendmentsto ensurethat referencesto a genderincludea
referenceto the othergender(item 9), simplify areferenceto anotherprovisionin the
section(item 7), and increasethevalueof damageto propertyrequiredto constitutean
indictableoffencefor the purposesof the section(item 5).

Item 3. Subsection6(1)

Item 4. Subsection6(2)

I Item 5. Paragraph7(b)

Item 6. Subsection8(3)

Item 7. Paragraph8(4)(b)
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Item 8. Section 9

Item 9. Paragraphl0(1)(a)

Item 10. Subsection10(2)

Item 11. Subsection11(1)

Item 12. Subsection11(2)

Item 13. Subsection12(1)

Item 14. Subsection12(2)

Item 15 After Part II

7. This item insertsanew PartIIA into the Act.

PART IIA - PROVISIONSRELATING TO PREMISES OF CERTAIN

FEDERAL COURTS AND TRIBUNALS

Clause13A - Interpretation

8. The purposeof thisprovisionis to defineanumberof expressionsusedin this
Part.

9. The securitypowersprovidedin this Partcan only be exercisedby authorised
officers. Theterm ‘authorisedofficer’ is definedto includeconstables.‘Constables’
is definedin section4 of the Act to meana memberor a specialmemberof the
AustralianFederalPoliceor a memberof apolice forceof a Stateor Territory. The
definitionalso allows theAttorney-General,or apersonexercisingthe powerof a
courtor tribunal with power to administerits own affairs, to authoriseotherpersonsto
exercisepowersunderthispart in relationto the premisesof particularFederalcourts
or tribunals. Constablesare includedas authorisedofficersto ensurethatpolice
officershaveall the powersthatotherauthorisedofficers atthatFederalcourtor
tribunal mayhave. This providesflexibility in the implementationof the necessary
securitymeasures,while recognisingthatit is not appropriatefor policeofficers to be
responsiblefor the day to dayoperationof securityregimesin anyFederalcourtor
tribunal.

10. The term ‘court’ is definedto includeany Federalcourt, andanytribunal,
authorityor personhavingpowersundera law of the Commonwealthto requirethe
productionof documentsor the answeringof questions.While this provisionis broad,
it is intendedto ensurethatanytribunal,authorityor personexercisingthe necessary
powerscan call for regulationsallowing them to utilise the protectivesecurityregime
providedby the legislationif circumstancesdictate.

11. The term ‘court premises’is definedas anypremisesoccupiedin connection
with operationsof acourt. Thiswould includeanypremiseswhich are temporarilyor
occasionallyoccupiedby acourt, as well asanyotherpremisesoccupiedfor anyother
purpose,including the administrationor maintenanceof a court.

12. The terms‘explosivesubstance’,‘firearm’ and ‘offensive weapon’arealso
definedfor the purposesof the Part. The term ‘explosivesubstance’is definedto
includeanymachinerywhich maybe usedto causean explosionin or with an
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explosivesubstance.The term ‘firearm’ is definedto includeweaponsmodifiedto
fire bulletsor othermissiles,andincludesammunitionfor anysuchweapon.The term
‘offensiveweapon’is definedto includeanyarticle which is madeor adaptedfor
causinginjury to, or incapacitating,a person.It also includesany article which a
personintendsto use to causeinjury to, or incapacitate,a person,eventhoughthe

ide itself maynot be madeor adaptedfor suchuse. All the definitionsinclude
erencesto partsof itemswhich maybe assembledto form an explosivesubstance,

firearm or offensiveweapon.The intention is to includewithin thedefinitions all
firearms,explosivesubstancesor offensiveweaponswhatevertheir methodof
operation,to ensurethattheymaybe excludedfrom the premisesof aFederalcourtor
tribunal unlessa personhasa lawful excusefor bringingthe weapononto the

emises.

ause13B - Application of Part

13. Thisprovisionprovidesthatthis Partwill only apply to thoseFederalcourtsand
tribunals which maybespecifiedin the regulations.Clause13H providesthe
regulationmakingpowerfor the purposesof thisPart.

14. Federalcourtsandtribunalswill be encouragedto assesstheir particularsecurity
requirements.Thosewhich requireaprotectivesecurityregimebasedupon the
powersin thisPartmaybe specifiedby regulations.Thesecourtsor tribunalswill be
encouragedto implementonly thepowerswhichare requiredfor themaintenanceof a
safeenvironmentin their particularcircumstances.Theexactrangeof powers
providedby regulationmaydependupona numberof factors,includingthe history of
securitybreachesat the particularpremises,the geographicallocationandlayoutof
the premises,andthe availability of alternativemeasuresto maintainsecurity.

Clause13C - Powerof authorised officer to require information

15. Thesepowersmay be subjectto anylimitationsor restrictionsspecifiedin the
regulationsfor prescribedFederalcourtsandtribunals.

16. Subclause13C(1)givesan authorisedofficerpowerto requirecertain
information. Thesepowersmaybe necessaryto establisha recordof personson the
court premises.Becausethe powersaresomewhatintrusive their exercisewill be
subjectto certainrestrictions. An authorisedofficer mustbelieve,on reasonable
grounds,thatit is necessaryin the interestsof securityatthe particularcourt premises
to requirea personto providethe information. A requirementto providethis
informationmayalsoservethe purposeof alertingpotentialoffendersto the fact thata
securitysystemis in operation,forcing themto reconsidertheir intentions. The
powerswill alsoallow authorisedofficers who havebeenalertedto possiblebreaches
of securityby particularpersonsto identify thosepersonsandestablishthat theyhave
properreasonsfor attendingthe premises.

A personwhorefusesor fails to comply with, or gives falseinformationor
idenceof identity in relationto, a lawful requestby an authorisedofficermade

ndersubclauseI 3C(1),withouta reasonableexcuse,will commit an offenceunder
subclausel3C(2).
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Clause13D - Power of authorised officer to searcha personor require a person
to deposit personal effects.

18. Thesepowersmay be subjectto any limitationsor restrictionsspecifiedin the
regulationsfor prescribedFederalcourtsandtribunals.

19. Thepowersspecifiedin subclause13D(l) may only be exercisedwhenan
authorisedofficer believeson reasonablegroundsthat it is necessaryin the interestsof
securityto do so at theparticularcourt premises.Paragraph1 3D(I )(a) allowsan
authorisedofficer to requireapersonattendingcourt premisesto submitto a searchof
theperson. Thereare two waysasearchof thepersonmay be performed by a
screeningsearch,and/orby a frisk search.Thesetermshavebeendefinedin section4
of the Act. In practice,thepowerto searchwould beexercisedpredominantlythrough
electronicmeans,in a similar mannerto thatwhich is undertakenat airportsor•
ParliamentHouse. It is intendedthata frisk searchby an authorisedofficer would not
occurasa matterof coursefor all personsenteringthecourt. Theconductof afrisk
searchis governedby certainrestrictions,as specifiedin subclauses(4), (5), (6) and
(7).

20. Paragraph1 3D( I )(a)alsoallows an authorisedofficer to requireaperson
attendingcourtpremisesto submithisor herpersonaleffectsfora search.The
personaleffectscan alsobe searchedif, in thejudgementof the authorisedofficer,
they arereasonablycapableof concealinga firearm,explosivesubstanceor offensive
weapon.Personaleffectscanbe searchedby screeningequipmentor, whereit is
appropriate,by physicalsearch.

21. Subclausel3D(l) concludesby statingand limiting thepurposeof thesearch
powersto finding out whetherafirearm, explosivesubstanceor offensiveweaponis
hiddenin theperson’sclothing or personaleffects. Searchescannotbe conductedfor
anyotherpurpose.

22. Subclause1 3D( 1 )(b) providesfor thedepositof aperson’spersonaleffectswith
an authorisedperson. While this is as an alternativeto searchundersubclause
l3D(l)(a), thesepowersmay be usedconcurrentlyif required- for example,when
personaleffectscannotbe searchedadequatelyby screeningequipment.Depositmay
alsobe appropriatewhereitemscarriedby apersonarenot adaptedfor causinginjury,
or do notappearto beintendedfor suchuse,butmay bedangerousenoughto raise
concernsaboutthesecurityof othersif they werecarried into a courtor hearingroom.

23. Subclausel3D(2) createsan offenceof refusingor failing, without reasonable
excuse,to comply with thesearchanddepositrequirementsof subparagraphs
13D(1)(a)and(b).

24. Subclause1 3D(3) givesauthorisedofficers certainpowersin relation to any
firearm,explosivesubstanceor offensiveweaponthatmay befound in thecourseof a
searchof a personor theirpersonaleffects. Suchpowersare necessaryto ensurethe
safetyof both authorisedofficerswho mayfind suchitemsandof any otherpersons
on theCourt premises.Authorisedofficerswill be empoweredto takepossessionof,
andretain,anyfirearm, explosivesubstanceor offensiveweaponthat is foundin the
courseof a search.Retentionof the item is permittedfor any periodwhich the
authorisedofficer thinks is necessaryfor the purposesof the Part. It is envisagedthat
anauthorisedofficer would retainthe item until a constablewasavailableto take
possessionof it.

6 S



25. Subclausesl3D(4), (5) and(7) placecertainlimitations upon theexerciseof the
frisk searchpowersby authorisedofficers. Subclause13D(5)requiresafrisk search
of apersonto be madeby an authorisedofficer of thesamesexasthatperson. Where
anauthorisedofficer of that sex is not available,a searchcanbeconductedby any
otherpersonof the samesexwho is requestedto do so by the authorisedofficer and
agreesto do so. Subclausel3D(4) prohibits apersonconductingafrisk searchon a
personfrom removing,or requiring the personto remove,any of theperson’sclothing.
Subclausel3D(7) is intendedto ensurethata personwho is requiredto undergoa
frisk searchis not subjectedto anygreaterindignity thanis reasonablynecessaryto
conductthesearch,norany morethanthe minimal amountof forcerequiredto
conductafrisk search. The provisionalsoappliesto theothersearchpowersin the
clause.

26. Subclausel3D(6) protectspersonswhoconductasearchat therequestof an
authorisedofficer from any actionor proceeding,whethercivil or criminal. This
protectionis dependantupon the personactingin goodfaith andnotcontravening
subclausel3D(7). The purposeof this provisionis to ensurethata personwho
conductsasearchin suchcircumstancesis not heldto be liable if, forexample,the
authorisedofficer was actingbeyondhisor herpowersby requestingthe personto
searchanotherperson.

Clause13 E - Removalfrom court premises.

27. Clause13E providesauthorisedofficers with thepower to directpersonsto leave
courtpremises,andprovidesenforcementpowersto constables.Theprovisionis
intendedto ensuretheprotectionof thosewho,whetherfor work or otherreasons,
attendtheprescribedpremises.Paragraph1 3E(1 )(a)confersapoweron authorised
officersto directa personto leavecourtpremiseswherethepersonrefusesor fails to
complywith anyrequirementsmadeby an authorisedofficer pursuantto subclauses
l3C(l) or l3D(1). Thisprovisionappliesto all personswhofail to satisfythe
necessarysecurityrequirements,evenif a personis a party to a matterbefore the
court.

28. Paragraph1 3E( 1 )(b) allows an authorisedofficer to direct apersonto leavea
prescribedpremisesif theyfail to satisfythe officer thatthey haveaproperreasonfor
beingon thecourtpremises.However, subclausel3E(2) makesit clearthat wishing
to attendthe hearingof the proceedingsof thecourtis aproperreasonfor the purposes
of paragraph13E(l)(b). Subclausel3E(4)reinforcessubclausel3E(2) by providing a
clearright for membersof thepublic to remainon courtpremisesif room is available
for thepersonon thepremises,andtheyarenototherwiseprohibitedby theoperation
of subclause1 3E(1). The intention of theprovisionis to allow personsto remainon
courtpremisesif they haveaproperreason,suchasattendanceata hearingon the
premises.The right of the public to entercourt premisesandobservecourt
proceedingsis preserved.The intention of the legislationis to allow appropriate
securityproceduresto be put into placewithoutdiscouragingpeoplewhosatisfythose
basicrequirementsfrom exercisingtheir right to attendanycourt proceedingsthey
wish,wheretheir reasonfordoingso is not onethat would infringe the safetyof
others.

29. Subclausel3E(3) createsan offenceof failing to complywith a directiongiven
undersubclause13E(l). The powersof authorisedofficersonly extendto giving such
adirection. Enforcementof adirectioncan only be performedby aconstablepursuant
toparagraph1 3E(3)(b), whomay removea personfrom, or deny thepersonentryto,
courtpremises.Section22 of the Act setsout theconditionsunderwhich constables
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mayarresta person. A constablemayexercisearrestpowerswithoutwarrantif a
personcommitsan offenceunderthe Part.

13 F - Personnot to carry firearm, explosivesubstanceor offensiveweapon on
court premises.

30. Thisprovisioncreatesan offenceof beingin possessionof anyfirearm,
explosivesubstanceor offensiveweaponwhile on courtpremises.Theinclusionof a
lawful excuseprovidesfor the lawful carryingof firearmsonto courtpremises,for
examplewherearmedpoliceofficers arerequiredto attendcourtpremises.The
penaltyreflectsthe seriousnessof the securityrisk posedby thepossessionof such
itemson Courtpremises.

13 G - Saving

31. Subclause13G(l) makesit clearthatthe powersconferredby the amendmentare
in addition to, and do not derogatefrom, anyotherpowersconferredon or possessed
by anycourt, judge,or otherpersonin relationto proceedingsandtheconductof
personson courtpremises.In particular,subclause1 3G(2) specificallymaintainsany
powersof a court in relationto any contemptof the court. The legislationis only
intendedto improvecertainaspectsof the physical securityof courtpremises,andis
not intendedto affect any otherexistingpowerswhich maybe exercisedfor security
purposes.

13 H - Regulations

32. Thereis no generalregulationmaking powerin the Act. Clause13H is limited
to the making of regulationsfor the purposesof thenew Part. Regulationsmay
providefor a numberof matters,includingthe applicationof the Partto anyparticular
courtpremisesandthe scopeof the powersavailableatthosepremises,havingregard
to the particularcircumstanceswhich mustbe addressedto ensurethe securityof the
premises.Regulationswill alsoexpresslyprovide for the managementof any
informationrequestedby authorisedofficers undersubclause13C(l). The
managementof suchinformationwill comply with the provisionsof the Privacy
Act 1988.

Items 16 to 31

33. Theseitemsmakecertainamendmentsto the Act. A numberof itemsamendthe
penaltiessetout in the Act, which areno longerin accordancewith criminal law
policy. The amendmentsmadeto thesepenaltyprovisionsaredesignedto rectify this
situation(items 16, 17, 20, 23, 26, 27, 28, 30). The itemsalsomakeamendmentsto
ensurethatreferencesto agenderincludea referenceto the othergender(items22, 24
and29), simplify referencesto anotherprovisionin the Act (items 19, 21, 25 and31),
andincreasethe valueof damageto property requiredto constitutean indictable
offencefor the purposesof the section(item 18).

Item 16. Subsection15(1)

Item 17. Subsection15(2)

Item 18. Paragraph16(b)

Item 19. Subparagraph17(l)(a)(ii)
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Item 20. Subsection17(3)

Item 21. Paragraphl7(4)(b)

Item 22. Subsection17(4)

Item 23. Section 18

Item 24. Paragraph19(l)(a)

Item 25. Subsection19(2)

Item 26. ParagraphI9(2)(a)

Item 27. Paragraph19(2)(b)

Item 28. Subsection20(1)

Item 29. Paragraph20(2)(c)

Item 30. Subsection20(2)

Item 31. Subsections23(3)and(4)
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