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PRIMP M1NTSTFR& CABINET LEGISLATION AMENDMENT BILL 1991

OUTLINE

ThisBill is anomnibusBill for legislationadministeredwithin theportfolio of the Prime
Minister. Its purposeisto makeanumberof amendmentsto existinglegislation. The
amendmentsarecontainedinSchedules1, 2 and 3 to theBill.

In accordancewithGovernmentpolicy, it is proposedtoremovegenderspecificreferences
throughouttheActs or partsof Acts beingamended,whereappropriate.

The Bill makesthe following amendments.

Complaints(AustralianFederalPolice)Act 1981

ThisamendmentempowerstheOmbudsmantoseekadvisoryopinionsfrom the
AdministrativeAppealsTribunal aboutmatterswhich arebeinginvestigatedby the Internal
InvestigationDivision of theAustralianFederalPoliceor theOmbudsmanunderthe Act.

Governor—GeneralAct 1974

Thisamendmentomitsa provisionwhich removestheentitlementof thesurvivingspouseof

a retiredGovernor—Generaltoanallowanceon remarriage.

Inspector—Generalof IntelligenceandSecurityAct 1986

Theseamendmentsenabletheappointmentof an actingInspector—Generalin the eventof the
absenceof the Inspector—Generalor of atemporaryvacancyin thatoffice, andalsoenablethe
Inspector—Generalto requirethe intelligenceand securityagenciesto supplycopiesof annual
orperiodicreportsand,whererelevant,ministerialdirectionsor guidelines.

MaternityLeave(CommonwealthEmployees)Act 1973

Thisamendmentensuresthat a womantakingleaveundertheAct cannotbedeclared
unattachedwithoutherconsentin writing.

Merit Protection(AustralianGovernmentEmployees)Act 1984

Theseamendmentsareintendedto enableAgencymembersto hold meetingsby electronic
means,e.g. conferencetelephones,andto enablea pecuniarypenalty tobeimposedin the
eventof thebreachof anorderof a DisciplinaryAppealCommitteeor of a Redeployment
andRetirementAppealCommitteerestrictingorprohibiting thepublicationof evidence.

OmbudsmaoAct 1976

Theamendmentsto this Act empowertheOmbudsmantoseekadvisoryopinionsfrom the
AdministrativeAppealsTribunalaboutmatterswhichthe Ombudsmanis investigating,
clarify the Ombudsman’spowerto obtaindocuments,andenablethe Ombudsmanto take
furtheractionon a matterwhich is thesubjectof a reporttoParliament.

Public ServIceAct 1922

Themajoramendmentsto theAct reflecttheGovernment’sdecisionto restructuretheSenior
ExecutiveService(SES)intothreeBandsandintroducetheSES(Specialist)category. Other
importantamendmentsrelateto therole of thePublicServiceCommissionerin the
terminationof SESofficerson probationandtheextensionof fixed—term appointments.
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TheBill alsomakesa numberof technicalandproceduralamendments.They iiidude
amendmentstoreplacereferencestotheformer PublicServiceBoardwith referencesto the
PublicServiceCommissionerin the sectionswhich areotherwisebeingamended.

Public ServiceReformAct 1984

The Bill repealssubsection151(6)of theAct. This provisionis unproclaimedand is no
longerrequired.

ResourceAssessmentCommissionAct 1989

Thepurposeof this amendmentis to excludetheNorfolk IslandGovernmentfrom the
definitionof “Commonwealthauthority”in theAct, ensuringthat a decisionof that
Governmentcannotbereviewedby theCommission.

Amendmentsofcertainlegislationrelating to theapprovalof’ thePublicServiceBoard

The Bill also providesfor the removalof the requirementfora numberof Government
agenciesandauthoritiesto obtainapprovalfrom thePublicServiceCommissionerfor terms
andconditionsof employmentfor staff.

Thepracticalimplicationsof theseamendmentswill be to removea layerof administrative
processesfor thoseauthoritiesaffected. However,all statutoryauthoritieswill remain
coveredby the Government’sgeneralindustrial relationscoordinationarrangements,which
ensuretheconsistentapplicationof theGovernment’swagesandindustrialrelationspolicies.

FINANCIAL IMPACT STATEMENT

The ability to holdmeetingsof theMerit ProtectionandReviewAgency by conference
telephonewill savetheAgencyfrom incurringunnecessaryexpenditureby holdingan
Agency meetingin personfor thepurposeof performingits functionswheresuchother
meanswouldachievethesamepurpose.

The financial impactof the amendmentsto legislationto deletereferencesto theapprovalrole
of the formerPublicServiceBoard,and of theamendmentstotheComplaints(Australian
FederalPolice)Act, theMaternity Leave (CommonwealthEmployees)Act,theOmbudsman
Act,thePublicServiceAct,thePublic ServiceReformActandtheResourceAssessment
CommissionAct,areexpectedto be inconsequential.

In thecaseof the Inspector—GeneralofIntelligenceand SecurityAct,appointmentof an
actingInspector—Generalis likely tobe a rare event,sothat the financial impactwill be
minimal.
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NOTES ON CLAUSES

Cause1: Shorttitle

1. TheAct will becalledthePrimeMinisterand CabinetLegislationAmendmentAct

1991.

Cause2: Commencement

2. Subsection(1) providesthat theAct will commenceon thedayon which it receives
RoyalAssent.

3. Subsection(2) providesthat theamendmentto section4 of the Governor—General
Act1974will notapply tothewidow of aGovernor—Generalif thatwidow remarriedbefore
thecommencementof the provision.

Clause3: Amendmentsof variousActs

4. Providesthat theComplaints(AustralianFederalPolice)Act1981,the Inspector—
GeneraloflntelligenceandSecurityAct 1986,theMaternityLeave(Commonwealth
Employees)Act 1973, theMerit Protection (AustralianGovernmentEmployees)Act1984, the
OmbudsmanAct 1976,thePublic ServiceAct 1922,thePublic ServiceReformAct 1984and
theResourceAssessmentCommissionAct1989areto beamendedassetout in Schedule1.

Clause4:Amendmentof certainlegislationrelatingto approvalof thePublicServiceBoard

5. Subsection(1) providesthat theActs set out incolumn1 of Schedule2 areamended
by deletingwordsrequiringthat the termsandconditionsof staffemployedin statutory
authoritiesbeapprovedby the formerPublicServiceBoard.

6. Subsection(2) providesthat theActs listedin Schedule3 are amendedto delete
referencesto theapprovalrole of the formerPublicServiceBoard.

SCHEDULE 1- AMENDMENTS OFPRIMEMINISTERAM) CABINET PORTFOLIO
LEGISLA11ONAND MATERNITY LEAVE (COMMONWEALTH EMPLOYEES)AC
1973

Complaluts(AustralianFederalPolice)Act 1981

Newsections27A and28

7. Theexistingsection28 is replacedby proposedsections27A and28.

Newsection27A

8. Thenewsection27A providesthat theOmbudsmanmayrefera questionto the
AdministrativeAppealsTribunal(AAT) for anadvisoryopinionaboutmattersthat arebeing
investigatedby theOmbudsmanor the InternalInvestigationDivision of theAustralian
FederalPolice. Theproposedamendmentacknowledgesthat,althoughtheOmbudsmanmay
currentlyasktheCommissionerof theAustralianFederalPoliceto refera questionto the
AAT, theOmbudsmanis the realapplicantandshouldbeabletomakeapplicationdirectto
theAAT if theOmbudsmanthinksit appropriate.
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Newsection28

9. Proposedsection28 providesthat,wheretheOmbudsmanrecommends,inwriting,
thatthe Commissionerrefera questiontotheAAT foranadvisoryopinion, the
Commissionermustreferthequestionwithin thirty days,or such longerperiodas is agreedto
by theOmbudsmanandtheCommissioner.The makingof a recommendationundersection
28doesnotaffecttheOmbudsman’spowertorefera questionto theAAT undersection27A.

Governor—GeneralAct 1974

Subsection4(2)

10. Thissubsectionis amendedto omit theprovisionwhich removestheentitlementof
thesurvivingspouseof aretiredGovernor—Generalto anallowancewhenthesurviving
spouseremarries.TheAttorney—General’sDepartmenthasadvisedthat a similarlimitation in
theJudges’PensionsAct 1968 is contraryto theSexDiscriminationAct 1984,asit
discriminateson thebasisof marital status.

Inspector-Generalof IntelligenceandSecurityAct 1986

Newsection6A

11. Thenewsection6A providesfor the appointmentof an actingInspector—Generalof
IntelligenceandSecurityin theeventof atemporaryvacancyin that office or theabsence,
due to illnessor otherwise,of the Inspector—General.ThePrimeMinistermustconsultthe
Leaderof theOppositiononthe proposedappointment.

Subsection7(l)

12. This subsectionis amendedtoallow a personappointedto act asInspector—Generalof
IntelligenceandSecurity,andwho isalsothe holderof ajudicial office,to continueto enjoy
the rightsandprivilegesof thatjudicial office while actingas Inspector—General.

Newsection32A

13. Thenew section32Aenablesthe Inspector—Generalto requiretheheadsof the
AustralianSecurityIntelligenceOrganization,theAustralianSecretIntelligenceService,the
Office of NationalAssessments,the DefenceIntelligenceOrganisationandtheDefbnce
SignalsDirectoratetoprovideacopyof theagencies’annualor periodicreports.The
requirementdoesnotcomeinto operationuntil theheadof theagencyhasgiven the reportto
the responsibleMinister.

Newsection32B

14. Theproposedsection32BrequirestheresponsibleMinister to providethe Inspector—
Generalwith copiesof guidelinesanddirectionsissuedby theMinisterto theAustralian
SecretIntelligenceServiceandtheDefenceSignalsDirectorate. In thecaseof guidelines
issuedon orafterthecommencementof thePrimeMinisterandCabinetLegislation
AmendmentAct 1991,thedirectionorguidelinemustbeprovidedassoonas practicableafter
it is issued;otherwisethedirectionorguidelinemustbeprovidedassoonaspracticableafter
thecommencementof theAct.



6

MaternityLeave(CommonwealthEmployees)Act 1973

Newsubsection8(1A)

15. Theproposedsubsectionprovidesthat,whena womantakesmaternityleave,the
office which sheholdsmay notbedeclaredvacantundersubsection(1)unlessshehas
consentedin writing to thedeclaration.

16. Theamendmentbringsthearrangementfor theunattachmentof officersonunpaid
maternityleaveinto line with arrangementsapplyingtootherformsof leavewithout payand
removesa perceivedform of discrimination,asstaffon otherformsof leavewithout pay
cannotbedeclaredunattachedunlessthe periodof leaveexceeds12 months.

Merit Protection(AustralianGovernmentEmployees)Act 1984

Newsubsection71(2A)

17. Theproposedsubsectionenablesmeetingsof the Agencyto be heldeitherinperson
or by electronicmeans(for exampleby telephone);or acombinationof them.

Newparagraph85(2)(ga)

18. Theproposedparagraph85(2)(ga)allowsapecuniarypenaltytobe imposedin the
eventof a breachof anordermadeby a DisciplinaryAppealCommittee,underMerit
ProtectionRegulation16, which relatestothepersonswho maybepresentata reviewor
hearingof theCommittee,orwhich prohibitsor restrictsthepublicationof evidencegiven to
theDisciplinaryAppealCommittee.An amendmentto this effectwasrequestedby the
SenateStandingCommitteeon RegulationsandOrdinancesinApril 1988.

Newparagraph85(2)(ja)

19. The proposedparagraph85(2)(ja)allows apecuniarypenaltyto be imposedin the
eventof a breachof anordermadeby a RetirementandRedeploymentAppealCommittee,
underMerit ProtectionRegulation31, whichrelatesto thepersonswho maybe presentata
revieworhearingof theCommittee,orwhich prohibitsor restrictsthepublication of
evidencegiventothe Committee.An amendmentto this effectwasrequestedby theSenate
StandingCommitteeon RegulationsandOrdinancesin April 1988.

OmbudsmanAct 1976

Paragraphs9(4)(a)and(b)

20. Theparagraphsare replacedby newparagraphs9(4)(a)and(b).

Newparagraph9(4)(a)

21. Theproposedparagraph9(4Xa)ensuresthat apersonis notexcusedfromfurnishing
informationto the Ombudsmanon thegroundsthat todosowould contravenetheprovisions
of anyotherenactment,whetherenactedbeforeor afterthecommencementof thePrime
MinisterandCabinetLegislationAmendmentAct1991. Theamendmentis intendedto make
it clearthat paragraph9(4)(a)overridesprovisionsof otherenactmentsno matterwhen
enacted.

22. TheAttorney—General’sDepartmenthasadvisedthat thereferenceto“public interest”
in existingparagraph9(4Xa) includedlegalprofessionalprivilege,andthat thereforematerial
subjectto legal professionalprivilegewouldbeincludedin thecurrentprovisiononthebasis
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that Its disclosurewould be“contraryto thepublic interesr.However,outof an abundance
of caution,it hasbeendecidedto includeproposedparagraph9(4Xa) to makeclearthat
accesscannotberefusedto materialbecauseit is subjectto legalprofessionalprivilege.

Newparagraph9(4Xaa)

23. Theproposedparagraphre—enactsinparttheprovisionsof existingparagraph9(4Xa)
andensuresthat a personis notexcusedfrom furnishinginformationto theOmbudsmanon
thegroundsthat to dosomigbt tend toincriminatethepersonor makethepersonliable toa
penalty.

Newsubparagraph9(4XabXi)

24. Theproposedsubparagraph9(4XabXi) re—enactstheexistingparagraph9(4)(b)and
ensuresthat a personis not excusedfrom furnishinginformation to theOmbudsmanon the
groundsthat to do sowould involve disclosureof a legal advicegiven to a Minister,a
Departmentor aprescribedauthority.

Newsubparagraph9(4)(abXii)

25. Theproposedsubparagraph9(4)(abXii) insertsa new provisionensuringthat aclaim
of legalprofessionalprivilegecannotbeusedto refusetheOmbudsmaninformationwhich
haspassedbetweenan officerof a Departmentorof aprescribedauthorityandanother
personorbody.

Newparagraph9(4)(b)

26. Theproposedparagraph9(4Xb) ensuresthat anycommunicationnotcoveredin
paragraphs9(4Xa), (aa)and(ab), butwhosedisclosurewould be otherwisecontraryto the
public interest,is not immunefrom disclosureto theOmbudsman.

Newsubsection9(5A)

27. Theproposedsubsection9(5A)providesthat the furnishingto theOmbudsmanof
materialwhich, but forparagraph9(4)(abXii), wouldbeprotectedby a claimof legal
professionalprivilege,doesnototherwisepreventanyclaim of legalprofessionalprivilegein
relationto that material.

Section11

28. Theexistingsection11 is replacedby newsections1OA and 11.

NewsectionIOA

29. Theproposedsection1OA providesthat,wherethe Ombudsmanis investigatingthe
taking of actionby aDepartmentorprescribedauthority,theOmbudsmanmayrefera
questionaboutthetakingof theaction,or the exerciseof thepower, to theAdministrative
AppealsTribunal(AAT) for anadvisoryopinion.

30. Theproposedamendmentacknowledgesthat,althoughtheOmbudsmanmay
currentlyasktheprincipalofficer of anagencyto refera questiontotheAAT, the
Ombudsmanis therealapplicantandshouldbeable to apply directto theAAT if the
Ombudsmanthinksit appropriate.

Newsection11

31. Theproposedsectionreplacessection11. Thenewsectionprovidesthatthe
Ombudsmanmayrecommendthattheprincipalofficer of a Departmentor agencyrefera
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questionto the AAT, andthat whensucha recommendationismade,theprincipalofficer
must referthequestionwithin thirty daysor suchlongerperiodas isagreedtoby the
Ombudsmanandtheprincipalofficer. The makingof arecommendationundersection11
doesnotaffecttheOmbudsman’spowertorefera questiontotheAAT undersectionbA,
Thewordingof paragraph11(2)is simplified.

Newsection18

32. Theproposedsectionwill ensurethat,aftera reportundersection17of theAct in
relationto actiontakenby a Departmentor prescribedauthorityhasbeenpresentedto
Parliament,theOmbudsmanis ableto discussanymatterto which the reportrelateswith the
principalofficer of theDepartmentorauthorityfor thepurposeof resolvingthematter. The
amendmentisto ensurethat theOmbudsman’srole isnot necessarilyexhaustedby the
submissionof a section17 reportto Parliament.

Public ServiceAct 1922

SECTION7: INTEItFRETAflON

Newsubsection7(1) (definition of “authorisedmedicalpractitioner”)

33. A newdefinitionof “authodsedmedicalpractitioner”is proposed.Thenewdefinition
omitsthe specificreferenceto a Departmentand insteadrefersto theDepartmentprimarily
responsiblefor publichealthmatters.Thisamendmentwill preventtheAct becomingoutof
datewhenadministrativerearrangementsinvolvea renamingof theDepartment.

34. Thedefinition is alsobeingamendedto enablethe Commissioner,aswell asthe
Secretaryof theDepartmentprimarily responsiblefor public healthmatters,toauthorise
medicalpractitionersfor thepurposesof theAct; andto makeprovisionfor afurther function
in additiontothosealreadyspecified,namely,to makerecommendationsin relationto the
healthandphysical fitnessof officerson probation.

Subsection7(1) (paragraph(a) of the definitionof “classification”)

35. A newdefinitionof “classification” in relationto anoffice is inserted.Thenew
definitionmakesit clearthat all officeswithin anSESBandhavethe sameclassification,
notwithstandingthattheymaynothaveresponsibilitiesof a similarlevel ordutieswhich
requirework of similarvalue. Thenewdefinition isrequiredto takeaccountof thenew
classificationsof SeniorExecutiveBand 1,2 and3, andthepowerof aSecretaryto
determine,within aspecifiedrangeof salaries,andin accordancewith theworklevel of the
dutiesof theoffice, thesalaryapplicableto anSESoffice within one of the threeBands.

36. Thenewdefinitionis alsoneeded,inconjunctionwith theproposedamendments
madeto section33AAA of theAct by this Bill, toenableamovementtoa highersalarypoint
within a Bandtobe regardedasa transferandnota promotion.

Subsection7(1) (paragraph(c) of the definitionof “classification”)

37. Thisamendmentinsertsa referenceto subsection81B(3A) into paragraph(c) of the
definitionof classification. It is consequentialon theamendmentto section81Bmadeby the
Bill.
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Suhsrrtinn7(1) (rlefinitinnc nf “SeninrFren.tive Ser’ic.office” and “SeniorExecutive
Serviceofficer”)

38. Newdefinitionsaresubstitutedtoenabletheuseof theacronym“SES” in theAct.
Theterm“SESoffice” includesanSES(Specialist)office andthe term“SES officer” includes
anSES(Specialist)officer.

39. Newdefinitionsareinsertedin relationto the terms“SeniorExecutive(Specialist)
office” or “SES(Specialist)office” and “SeniorExecutive(Specialist)officer” or “SES
(Specialist)officer”. Theyaredefinedby referenceto theclassificationsof SeniorExecutive
(Specialist)Band b, Band2andBand 3.

Subsection7(3Xc) — Definitionof “excessofficer”

40. A referenceto “Commissioner”is substitutedfor the referenceto “Board”.

SECTION9: OFFICERSOFTHEPARLIAMENT

Subsection9(2AA) andparagraph9(2AXa)

41. Referencesto “Commissioner”aresubstitutedfor the referencesto “Board”.

Subsection9(6)

42. Thisamendmentis consequentialupontheamendmentto section97 madeby section
17 of theAdtninisUariveArrangementsAct 1987. Section17of theAdministrative
ArrangementsAct replacedthePublicServiceBoard’sregulation—makingpower,whichwas
subjectto theapprovalof theGovernor—General,with aregulation—makingpowervestedin
the Governor—General.

43. As presentlyexpressed,theregulation—makingpowerin relationto officersof the
Parliamentis limited to mattersin relationto which the “Board” (whichis to bereadasthe
Commissionerby virtue of theprovision in theAdniinistrariveArrangementsAct)maymake
regulationsandisthusinoperable.Theamendmentwill permit the Governor—Generalon the
recommendationof thePresidentor theSpeaker,or thePresidentandthe Speaker,to make
regulationsin relationtothesamemattersasareprovidedfor undersubsection97(I), which
is thegeneralregulation—makingpowerin theAct.

Subsection9(7) andparagraph9(7BXc)

44. Referencestoregulationsmadeby theBoardareremovedandreferencesto

regulationsmadeby theGovernor—Generalinserted.

Subsection9(7~

45. A referenceto“Commissioner”is substitutedfor thereferenceto “Board”.

SECTION 25:SECRETARIESOFDEPARTMENTh

Subsection25(7)

46. Subsection25(7)providesthatAnnual Reportsby Secretariesof Departmentsmust
accordwith guidelinespresentedto theParliamentby thePrimeMinisterafterapprovalby
theJointCommitteeof PublicAccounts. In responsetorecommendationsof the Senate
StandingCommitteeon FinanceandPublicAdministrationand theJointCommitteeof Public
Accounts,theGovernmentagreedto anamendmentsubstitutingfor the referenceto
“guidelines” insubsection25(7)a referenceto “requirements”.Thesubsectionis amended
accordingly.
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SECTION26AA: THE SENiOREXECUTIVESERVICE

Paragraph26AA(2)(b)

47. Section26AA, which describestheSeniorExecutiveService,is amendedto take
accountof the mobilityarrangementsrelatingto transferswithin andbetweenDepartments
involving theSES(Specialist)officer classification.ThePublicServiceCommissionerwilt,
in future,exercisethepowerof transferin relationto sometransferswithin departments. The
newproceduresarcexplainedmorefully below.

SECTION33AAA: INTERPRETATION

Subsection33AAA(1) (paragraph(a) of thedefinitionof “non—appellablepromotion”)

48. Thedefinitionof “non—appellablepromotion” in subsection33AAA(1) is amendedto
replacethe referenceto “Clerical Administrative Class9” with areferenceto “Senior Officer
GradeC”. Thereferenceto Clerical AdministrativeClass9 is obsoleteandtheamendment
reflects the newSeniorOfficer structure.SeniorOfficer GradeC is theequivalent
classificationto ClericalAdministrative Class9.

Subsection33AAA(1) (definition of “promotion”)

49. Theexistingdefinitionof promotionis amendedsothat it appliesonly to officers
otherthanSESofficers.

50. A newdefinitionof promotionis insertedin relationto SESofficers. The new
definition is requiredto ensurethata movementof an SF5officerwithin a Band toanoffice
in relationto whicha salaryhasbeendeterminedby theSecretarythat is higher thanthe
salaryapplying totheofficeheld by theofficer, is nota promotion. Sucha movementwill be
a transferfor the purposesof theAct.

SECTION33: APPLICATION OFMERIT PRINCIPLE,PROHIBITIONOF

PATRONAGE,8w.

Paragraph 33(4)(b)

51+ Thisparagraphisamendedto permit discriminationin transfers andpromotions,as
well as in relationto appointment,in accordancewith certainprescribedprogramsto
encouragetheappointmentof women,or persons in a designated group, to theService.The
effect of theamendmentwill betoensurethat certainprogramsdesignedto encouragethe
appointmentof peoplewhoaremembcrsof designatedgroupsarcavailableonly to those
persons,in particulartheAboriginal CadetshipProgram,theAboriginal Technical
TraineeshipProgram,the GraduateAdministrativeAssistant(AboriginalServices)Program
and Administrative Service Officer (AboriginalServices)Class1 Program.

SECTION 33AA: NOTIFICATION OFVACANCIESIN SF5 OFFICES

Subsection33AA(1)

52. A referenceto “Commissioner”is substitutedfor the referenceto “Board”.
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Subsection 33AA(2)

53. ibis subsection relates to the requirement to notify SESvacancies.Thesubsection
providesanexemptionto thegeneralrequirementtoadvertisea vacancywheretheSecretary
proposesto transferanofficer to thevacantposition undersection49. Thesubsectionis
amendedtotakeaccountof the restructuringof section49 andthenewarrangementsin
relation to transferstobeput inplaceby this Bill.

54. In future,theexemptionfrom therequirementto notify in thecaseof transfers will
continue,exceptwhereit isproposedto transferan SES(Specialist)officer (from insidethe
Departmentor from anotherDepartment)to anofficeotherthananSES(Specialist)office.

Subsections33AA(3) and(4)

55. Referencesto ‘Commissioner”arc substitutedfor the referencesto “Board”.

SECflON44: FIXED-TERMAPPOINTMENTSTOTHE SF5

56. The sectionis amendedto providefor a fixed—termappointmentof less than5 years
of an SF5officerto beextendedto amaximumof 5 yearsby thePublicService
Commissioner,on the recommendationof a Secretary,without theneedfor a furthermerit
selection.

Subsection 44(1)

57. A referenceto “Commissioner”is substitutedfor the referenceto “Board”.

Newsubsection 44(IA)

58+ Theproposed subsectionwill allowthe Commissionerto extendthe periodof the
fixed—term appointment of an SF5 officer where the period of the person’s appointment is
lessthan 5 yearsand therelevantSecretaryrecommendsthat it shouldbeextended.

Newsubsection44(18)

59. Theproposed subsection will provide that theextensionof a fixed—term appointment
must be madebefore the end of the fixed—term appointment.

Newsubsection 44(19

60. The effect of this newsubsectionis toensurethat the period of the extension is
regarded as part of the term of the original appointment.

Newsubsection 44(1D)

61. The proposed subsection will providethat a fixed—termappointmentmay notbe
extended for a periodthat will resultin thetotal periodof appointmentexceeding5 years.
Further, the appointment may not be extended beyond the thy on which the person turns 65.
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Newsubsection44(2)

62. Anew subsection 44(2) is substitutedtoensurethat provisionfor compensation where
a person is retired before the endof the term of an appointment is also available where a
fixed—term appointment is extended and the person is retired before the end of the term so
extended.

Paragraph44(3)(b) andsubsection44(4)

63. A referenceto “Commissioner”issubstitutedfor the referenceto “Board”.

SECTiON 47: APPOINTMENTSTO BE ON PROBATION

64. This section relates to the appointment of officers on probation and for the termination
and confirmation of the appointment of officers on probation. It is to be amended to provide
thatonly the PublicServiceCommissionermay terminatethe appointmentof anSF5officer
onprobation.

Subsections47(2)and(3)

65. Referencesto “Commissioner”aresubstitutedfor the referencesto “Board”.

Subsection 47(4)

66. Thesubsection provides for the terminationby the Secretaryof theappointmentof an
officer whois on probation. Thesubsectionis amendedso that it no longerappliesto officers
who areSF5officers.

Newsubsection47(4A)

67. Thenewsubsectionwill providethat thePublicServiceCommissionermay terminate
theappointmentof anSESofficer onprobation. Transferof this powerfrom Secretariesto
theCommissionerin relationto SESofficers is consistentwith theCommissioner’spowersin
relationto the promotion,appointment,retirementand,in somecircumstances,the transferof
SF5officers.

Subsection 47(6)

68. The subsection is amended to reflectthechangedarrangementsfor the terminationof
SF5 officers on probation. The subsection is amended to requirethat,at theendof aperiod
of 12monthsafteran SESofficer is appointed,theSecretarymust, as soon as practicable,
confirmtheappointmentoradvisethe Commissionerthat heor shedoesnot intendto
confirmtheappointment.

Newsection47(6A)

69+ Theproposedsubsectionwill provide that thePublicServiceCommissionermust
terminateorconfirmtheappointmentof anSESofficer aftertherelevantSecretaryhas given
written noticeto theCommissionerunderparagraph47(6)(c)+

Subsections47(9)and(10)

70. The subsectionsareamendedto takeaccountof the newarrangementsin subsection
(6A).
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St,bsectio1147(11)

71. Thesubsectionis repealedanda newsubsectionsubstituted.Theproposedsubsection
takesaccountof the changedarrangementsfor the terminationof SF5officers on probation.

Subsections47(12)andsubsection47(13)

72. A referenceto “Commissioner”issubstitutedfor the referenceto “Board”.

SECTION49: TRANSFERSOFSESOFFICERS

73. Thesectionis amendedtotakeaccountof thenewclassificationsof SeniorExecutive
(Specialist)Band 1, Band2 and Band3 andthetransferarrangementsthat areto apply to
them. Thenewarrangementsgive theCommissionerthepowerto transferSESofficersfrom
specialistoffices to otherSF5 offices.

Subsection49(1)

74. Thesubsectionis amendedbecausethe existingarrangements,wherebya Secretary
may transferan SF5officer within a DepartmentandtheCommissionermay transferanSES
officer betweenDepartments,areno longertoapply.

Newsubsection49(1A)

75. Theproposedsubsectionprovidesthat a Secretarymay transferanSF5 (Specialist)
officer to anotherSES(Specialist)officewithin the Department.A Secretarymayalso
transferofficersbetweenoffices that arenotspecialistofficeswithin theDepartment.

76. The subsectiondoesnot enable a Secretary to transfer officersbetweenspecialistand
otherSF5 offices ortotransferofficersbetweenDepartments.

Newsubsection49(IB)

77. The proposedsubsectionprovidesthat thePublicServiceCommissionermay transfer:

anSF5(Specialist)officerto a specialistoffice in anotherDepartment;

anSF5officer who is nota specialist to anySESoffice (specialist or otherwise) in

anotherDepartment or to a specialistoffice within the Department;and

anSF5(Specialist)officerto an office that is notaspecialistoffice within the

Departmentor inanotherDepartment.

Subsection 49(2)

78. The subsectionprovidesfor thematterswhich the Secretaryor the Commissioner
musthaveregardtowhereit is proposedto transferanSF5officer. Theeffectof the
amendmentis toexcludetheoperationof the subsectionwherethe Commissionerproposesto
transfera specialistofficer toanoffice otherthan aspecialistoffice eitherwithin the
Departmentor inanotherDepartment.Thesetransfersareto be subject to a merit selection
process,with proceduressimilarto thosewhich areapplicablein thecaseof promotions(see
proposedsection49AA andthe relatedamendmentsto section49Cbelow).

79. A referenceto “Commissioner”is substitutedfor the referenceto “Board”.
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Subsection 49(3)

80. This subsection is amended to remove the reference tosubsection 49(1) as the headof
powerfor a transfer andto replacereferencesto “BoardTM with referencesto “Commissioner”.

Subsection 49(4)

81. The subsectionisamendedto takeaccountof the newsubsections(1A) and(TB).

Subsection49(5)

82+ A referenceto “Commissioner”is substitutedfor the referenceto “Board”

New section 49AA: Certaintransfersonlyaftermeritselection

83. Thisproposedsectionmirrorsthepromotionproceduresprovidedfor insection49B
of theAct,butwith appropriateminorchangesto apply them to a proposedtransferby the
Commissionerof a specialistofficer to anofficewhich is notaspecialistoffice, eitherwithin
theDepartmentor in anotherDepartmentIt is tobereadwith the proposedamendmentto
section49C.

84. Thesectionwill, in effect,providethat theCommissionermay only refuseto transfer
anofficer underparagraph49(lBXc) in accordancewith therecommendationof a Secretary
if heor sheis satisfiedthat theproceduresfollowed by theSecretaryforadvertisingthe
vacancy,or for consideringapplications,wereinadequate;or that furthernotificationof the
vacancyis desirablein the interestsof theService;or that theofficer recommendedis not
suitablefor theparticularpositionor forpositionsgenerallyal the level of thevacancy;or that
theredeploymentof an officer to thevacancywould betterpromotetheefficiencyof the
Service.

SECTION49A: DUTIES TO BEPERFORMEDBY SF5OFFICERS

85. Thissectionrelatesto the temporaryperformanceby anSF5officer of thedutiesof
anotheroffice at thesamelevel orof specifieddutiesappropriateto anoffice atthesame
level.

Paragraph49A(1)(b) andsubsection49A(2)

86. A referenceto “Commissioner”is substitutedfor the referenceto “Board”.

Newsubsection 49A(2A)

87. Thesubsectionis insertedto takeaccountof the temporaryperformanceof theduties

of anoffice otherthana specialistoffice by a specialist,andviceversa.

88. Thenewsubsectionimposesanadditionalmatterin relationto which theSecretaryor
Commissionerwill berequiredtobesatisfied,wherethedirection involvesan officerwho is
nota specialistundertakingspecialistdutiesat thesamelevel, or a specialistundertaking
dutiesappropriatetoanofficethat is nota specialistoffice atthesamelevel. Thesubsection
will requiretheSecretaryor Commissionerto exercisethepowerof directionin thesecases
only afterheor sheis satisfied that theofficer is capableof performingthedutiesspecifiedor
thedutiesof theoffice in which theofficer is tobe directedto act.

Subsections49A(3)and(4)

89. Referencesto “Commissioner”aresubstitutedfor the referencesto “Board”.
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SECTION49~PROMOTIONSTO SF5OFFICES

Subsections49W!), (2) and(3)

90. A referenceto “Commissioner”is substitutedfor the referenceto “Board”.

Paragraph49B(3Xc)

91+ Thisparagraphisomittedand proposednewparagraphs(c) and (ca)are inserted to
allow for the implementationof thenewspecialistclassifications. In the caseof apromotion
to any SF5office, theCommissionermaydeclineto promotean officer inaccordancewith
therecommendationof theSecretaryif heor sheis satisfied that theofficer is notsuitablefor
thedischar~eof thedutiesof thevacantoffice. However, in thecaseof a promotionto an
office that isnota specialistoffice,the officermustalso besuitableforpositionsgenerallyat
thelevel of the vacancy.

Subsection49B(3A)

92. Referencesto “Commissioner”aresubstitutedfor the referencesto “Board”.

SECTION 49C: SELECTIONOFOFFICERSFORPROMOTIONTO SF5OFFICES

Subsection49C(1)

93+ The subsectionis amendedsothat factorsrelevantto theselectionof an officerfor
promotionioSF5offices undersection49Careapplied to transfers under new paragraph
49(lBXc). Thesetransfersare those involving the transfer by the Commissioner of a
specialistofficerto anoffice that is not a specialistoffice in the sameDepartmentor in
anotherdepartment.

Paragraphs49C(2Xa)and(b)

94. These paragraphs are amended so that thedefinitionof “efficiency” takesaccountof
theintroductionof thenewspecialistclassifications.In the caseof a promotiontoa specialist
office, suitability is to beassessedin relation to the duties of the vacant office. In the case of
atransferunderparagraph49(1B)(c)or a promotiontoan officeotherthana specialistoffice,
in additiontosuitability for the vacant office, suitability is to be assessed in relation to other
SF5 offices at the samelevel.

Paragraph 49C(2Xd)

95. Thisporagraphis amendedto takeaccountof theamendmentstoparagraphs(2)(a)
and(b), namelythe differentmeaningsof the term “efficiency” in relationto a movementto a
specialistor otherSESoffice.

SECTION49D: DAY ON WHICH TRANSFEROR PROMOTIONTAKES EFFECT

Subsection49D(1)

96. This is a consequentialamendmentto takeaccountof theamendmentto section49.

Paragraphs49D(1)(a)and(b)

97. Referencesto “Commissioner” aresubstituted for the references to “Board”.
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SECTION62: INQUIRIES INTO MISCONDIJCFIN RELATIONTO OFFICERSOTHER
THAN SECRETARIESOFDEPARTMENTS

Subsection62(10)

98. A newsubsection is substituted.Theproposedsubsectioncorrectsa defectwhichhas
meantthereis no provisionfor the takingeffectof certainforms of disciplinary direction.

99. Subsection62(10)of theAct providesthat adirectionundersection62takeseffect
eitheruponthe lapsing,withdrawalordeterminationof anyappealagainstthedirection,or
upon theexpiry of theappealperiodin relationtothedirection,butnototherwise. The
PublicServiceLegislation(Streamlining)Act 1986 removedtherightof appealagainstthe
lesssevereformsof disciplinaryactionwhich canbetakenundersection 62. However, that
Act did notamendsubsection62(10)to makeprovisionfor the takingeffectof thoseformsof
disciplinarydirection.

100. Subsection62(10)is thereforeamendedto remedythisdefect,by providingthat,if the
officerhasno right of appealagainstthedirection,thedirectiontakeseffect on the thy on
which theofficer is furnishedwith particularsof the reasonsfor thegivingof thedirection

SECI1ON63: CONVICtIONS BY COURTSOFOFFICERSOTHERTHAN
SECRETARIESOFDEPARTMENTS

Subsection 63(5)

101. A newsubsectionis substituted. Theproposedsubsectioncorrects a defectwhich has

meantthereis no provisionfor certainformsof disciplinarydirectionto takeeffect.

102. Subsection63(5)of theAct providesthat adirection underthesectiontakeseffect
eitheruponthe lapsing,withdrawalordeterminationof anyappealagainstthedirection,or
upontheexpiry of theappealperiodin relationto thedirection,butnototherwise.The
Public ServiceLegislation(Streamlining)Act 1986removedtherightof appealagainstthe
lesssevereforms of disciplinary actionwhich canbe takenunderthesection.However,that
Act did notamendthe sectiontomakeprovision for the takingeffectof thoseformsof
disciplinary direction.

103. Subsection63(5) is thereforeamendedto remedythis defectby providingthat if the
officer hasno right of appealagainstthedirection,thedirectiontakeseffecton thedayon
whichtheofficer is furnishedwith particularsof the reasonsfor the giving of thedirection.

Subsection63(6)

104. A referenceto “Commissioner”is substitutedfor the referenceto “Board”.

SECTION64: AflACI-IMENT OFSALARIES OFOFFICERS

New subsection64(17A)

105. Section64 of theAct relatesto theattachmentof salariesof officers. Theproposed
subsectionwill enablethe Commonwealthtoretainsalarywhereit is a judgmentcreditorof
anofficer or employee.Thiscorrectsan anomalyin thesection,wherebyattachmentof
salariesis availableto all creditorsexcepttheCommonwealth.

HEADING TODIVISION 9A OFPARTHI

106. Theheadingis amendedto takeaccountof theamendmentto section81Bto provide
for thereintegrationof certainpersonsinto the Service.
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APPOtNTh(ENTOREMPLOYMENTOFPEksur’iSWHLKE
FUNCtIONS TOBE PERFORMEDBY COMMONWEALTH etc.

Subsections 81B(1),(2) and (3)

107. References to “Commissioner” aresubstituted for the referencesto “Board”.

Newsubsection SIB(3A)

108. The proposed subsectionwill enabletheCommissionerto reintegrateinto theService
a person who is an unattached officer on leave without pay under Part IV of theAct or has
rights under the repealedOfficers’ RightsDeclaration Act 1928, wherethe Prime Minister
certifies that it is in the interestsof theCommonwealthto do so.

Newsubsection81(3B)

109. Theproposed subsectionwill enablethe Commissionerto determinetheclassification
an unattached officer is to havein the Service,or the office inwhich theofficer is to resume
duty, whenhe orsheis reintegratedintothe Serviceundersubsection(3A).

Subsection 818(5)

110. Thesectionis amendedto enabletheCommissionerto also determinespecialterms
and conditions that are to apply to personsreintegratedinto theServiceunderproposed
subsection(3A).

PROPOSEDSECTiON82AJ:UNAUTHORISEDABSENCEFROM EMPLOYMENT TO
BETAKENAS RETIREMENT

Newsection82A.J

111. The proposedsectionmirrors the provisions of section GMwhich relatesto forfeiture
of office, butwithappropriateminorchangestoapply theprovisionstocontinuing
employees.

Newsubsection82AJ(l)

112. The newsubsectionprovidesfor thesectionto applyto continuingemployeesand
employeeswhoseemploymentis deemedto beemploymentasa continuingemployeeunder
subsectionR2AD(9).

Newsubsection82AJ(2)

113. The newsubsectionprovidesfora Secretary,whereanemployeeisabsentfrom duty
withoutpermissionfor aperiodof not lessthat four weeks, to send a notice to the employee
informing theemployeethat unlesswithin aperiodof 2 wceksheor shereturnsto
employmentor explainstheirabsenceand seekspermissionfor a furtherperiodof absence,
the employee will be taken to have retired.

Newsubsection 82AJ(3)

114. Thenewsubsectionprovidesfor theemployeetobe takento haveretiredif heorshe
doesnotrespondappropriatelyto thenoticeissuedundersubsection(3).

Newsubsection62A+J(4)

115. Thenewsubsectionprovidesfor theSecretarytoconsiderandactuponanyresponse
from theemployeetothenoticeundersubsection(1). In effect, the responsecanbe accepted
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or theemployeecanbetoldbe orshehasafurther specified periedof atleast2 weeksin
which to returnto duty.

Newsubsection82AJ(5)

116. Thenewsubsectionprovidesfor theemployeeto betakento haveretiredfrom

employmentif he orshedoesnot returntodutyasrequiredin accordancewith subsection(4).

Newsubsection82AJ(6)

117. The new subsection provides for the Commissioner to revoke a noticeunderthe
section.

Newsubsection82AJ(7)

118. Thenewsubsection providesfor themannerof addressingnoticesissuedunderthe
section.

PROPOSEDSECTiON82AK: EMPLOYMENT OFEMPLOYEETAKEN TO HAVE
RETIREDUNDERSECTIONS2AJ

Newsubsection82AK(1)

119. Thenewsubsectionprovidesfor anemployeewho hasbeentakento haveretired

underproposedsection82AHto apply tothe Secretaryfor employment.

Newsubsection82AK(2)

120. Thenewsubsectionrequiresthe Secretary,if he or sheis satisfiedthepersonhad
reasonablegroundsfor beingabsent,to employthe personin the Departmentin a similar
capacitytothat applicableto thepersonimmediatelybeforethepersonwas takento have
retired.

121. If the Secretary is notsatisfiedthepersonhadreasonablegroundsfor being absent,
theSecretarymustrefusethe application.

Newsubsection82AK(3)

122. WheretheSecretaryrefusesanapplicationundersubsection(2), the Secretaryis
required to give noticeto theapplicantandthe Commissioner andprovidethereasonsfor the
refusal.

123. An applicationmaybemadetotheMerit ProtectionandReviewAgencyfor reviewof

thedecisionof theSecretarytorefuseanapplication.

Newsubsection82AK(4)

124. Thenewsubsectionprovidesfor adecisionto refuseanapplicationto bereviewed
undersection43 of theMerit Protection(AustralianGovernmentEmployees)Act1984. The
Agencywill beableto recommendreappointmentto theSecretary.

Newsubsection82AK(5)

125. Provision is made, wherea personis employedunderthesection,for the personto be
takento havecontinuedin employmentand for theSecretaryto determinewhethertheperiod
of absencebetween the deemed retirement andthe re—employmentis tocountasservice, and
for whatpurposes.
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NewsubsectionR2AK(6)

126. Thenew subsection defines ‘relevant Secretary’for thepurposesof the section.

SECTION 82C: INTERPRETATION

Section 82C

127. Thissectionisan interpretativeprovisionfor the purposesof Division 1OAof PartIII
of theAct, which relatesto thedeterminationof certaintermsandconditionsof employment.
Thesectionis amendedto insertdefinitionsof “awardof aStateindustrialauthority’ and
‘State industrialauthority”which areusedinamendedparagraph82E(IXa).

SECTION82E: DETERMINATIONOFMAflERS BY REFERENCETOOTHER

INSTRUMENTh

Paragraph 82E(1)(a)

128. Theparagraphis amendedby includinga referencetoanawardof aStateindustrial
authority. Theamendmentwill enabledeterminationsof termsand conditionsof employment
undersection82D of theAct to apply,adopt,or incorporate,with orwithoutmodification,an
awardof a State industrialtribunal.

PROPOSEDNEW SECtION82F: DETERMINATIONIS A DISALLOWABLE

INSTRUMENT

Newsection82F

129. Thissectionis repealedand anewsectionsubstituted.Theproposedsectionreflects

recentamendmentsto theActsInterpretationAct 1901.

SECTION82G: EVIDENCE

Section82G

130. Thissectionisrepealedasit will become obsoletewith the insertionof proposednew

section 82F.

SECTION871: EMPLOYMENT OFOFFICERSBY CERTAINAUTHORITIES etc.UPON
TRANSFEROFFUNCTiONS

131. Thissectiondealswith the rights of officerswho aretransferredfrom a Departmentto
an independentlystaffedCommonwealthauthorityor toa non—Commonwealthauthorityasa
resultof thetransferof functionsfrom theCommonwealthtothat authority. Thesectionis
amendedto enablethe transferof staffof theAustralianPublicServiceto the Northern
Territory PublicServicein line with arrangementsapplyingin theStates.

Subsection871(1)

132. Thissubsectiondealswith interpretationand is amendedtotakeaccountof the
removalof theexclusionof theNorthernTerritory PublicServicefrom theoperationof the
section.
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Newsubsection 871(2A)

133. Thenew subsection deals with interpretation and includes provision for references to
‘State’ in thesectionto includea referencetothe Northern Territory.

Paragraph 871(4)(b)

134. Theparagraphis amendedto removetheexclusionof theNorthqn Territory Public

Service.

SECfION 8714: APPUCATIONFORRE-APPOINTMENTTO SERVICE

135. Thissectionprovidesfor thecircumstancesand mannerin which aperson to whom
Division 3 of PartIV of theAct mayapplyfor re—entryto theAl’S.

Subsection 87N(1)

136. A reference to ‘Commissioner’ is substituted for the reference to “Board’.

Subparagraph 87N(7)(axi)

137. Subsection87N(7) specifiesthemannerin whichtheRe—appointmentReview
Committeeisrequiredtodealwith anapplication.The amendmentwill enablethe
Committeeto determinethat theapplicantis eligible for re—appointmentto theServicewith a
specifiedrateof salaryaswell asa specifiedclassification.

Paragraph87N(8)(b)

138. Thereferenceto ‘Disciplinary AppealBoard’ is updated to “Disciplinary Appeal

Committee’.

PublicServiceRerorm Act 1984

Subsection 151(6)

139. Thesubsectionis repealed.Thisprovisionis unproclairnedandis no longerrequired,
asthesubsectionwasintendedtoreplacewhatwasto havebecomea referenceto TMPermanent
Head’ in the BankruptcyAct 1966with a reference to ‘Secretary‘ in line with thenew
terminology introducedby theReformAct. A subsequentamendmentto theBankruptcyAct
madesubsection151(6)redundant.

Resource Assessment Commission Act 1989

Paragraph 3(a)

140. The paragraphis amendedtoexcludetheNorfolk IslandGovernmentfrom the
definitionof ‘Commonwealthauthority’ in theAct.

141. Underthepresentsection3 of theAct, theNorfolk IslandGovernmentis deemedto
bea ‘Cornmonwealthauthority”by reasonof its status as an incorporated body. However,it
wasnot intendedthat the Resource Assessment Commission beableto inquire intodecisions
of theNorfolk IslandGovernment.Theamendmentwill ensurethattheCommissioncannot
receive a referral into a decision of theAdministrationof theTerritory of Norfolk Island.
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SCHEDULE2- AMENDMENTh OFCERTAIN LEGISLATiON REtAUNg 1U THE
APPROVALOFTHE PUBLICSERVICEBOARD

142. Schedule2 amends legislation relating tocertain Commonwealthauthoritiesto
removetherequirementfor thePublicService Commissioner’sapprovalfor the terms and
conditionsof thestaffof those authorities. (The current references to the ‘Public Service
Board’ are construed as referencesto thePublicServiceCommissionerby virtue of
subsection 11(7) of theAdministrativeArrangementsAct 1987.)

SCHEDULE3: AMENDMENThOFCERTAIN LEGISLATION RELATING TO

APPROVALOFTHE PUBLIC SERVICEBOARD

Aboriginal Land Rights (Northern Territory) Act 1976

Subsection 27(2)

143. Thesubsection,which providesfor the termsandconditions of staff and consultants
employedor engagedby theLand Council and for termsandconditionsof staff to be
approvedby the‘Public ServiceBoard’ (nowconstruedas thePublicService
Commissioner),is omitted.

144. Newsubsections(2)and (2A) are inserted. Subsection (2)will providefor the terms
andconditionsof staffto bedeterminedby the Land Council. Subsection (2A) will provide
for the termsandconditionsof expertsengagedunderparagraph(1)(b) tobeapprovedby the
LandCouncil.

AustralianInstituteof MarineScienceAct 1972

Section 34

145. Thesectionis amendedto removethe requirementfor thePublicService
Commissioner’sapprovalof termsandconditionsof employment.

Subsection 35(2)

146. The subsection,which requirestheselectionof personsfor engagementastemporary
andcasualemployeesto bein accordancewith suchrequirementsasthePublicService
Commissionerdetermines,is omitted.

Subsection35(4)

147. Thesubsection is amended to remove the requirement for the Public Service
Commissioner’sapprovalof theterms and conditionsof employmentof temporaryand casual
employeesemployedundersection 35.

Family Law Act 1975

SubsectionI 14M(2)

148. Thesubsectionis amendedto removethe requirementfor the PublicService
Commissioner’s approvalof termsand conditionsof employment.
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NavalDefenceAct 1910

Subsection42A(2)

149. Thesubsectionis omittedtoremovethe requirementfor the authorizedperson,in
determining salaryundersubsection(1), tobesubjectto thedirectionsof thePublicService
Commissioner.

SpecialProsecutorsAct 1982

Newsubsection17(3)

150. A proposedsubsectionis substituted.Theeffectof thesubstitutionis to removethe
requirementfor the PublicServiceCommissioner’sapprovalof the termsandconditionsof
employmentof personsemployedundersubsection17(1)of thatAct.
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