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MIGRATION LAWS AMENDMENT BILL 1993

OUTLINE

This Bill defersthecommencementof certainprovisionscontainedin theMigration Reform
Act 1992 andothermigration legislationuntil 1 September1994.TheBill makestechnical
amendmentsto the Migration Act 1958, the Migration ReformAct 1992, the Migration
(DelayedVisa Applications) Tax Act 1992 and the Migration (Offencesand Undesirable
Persons)AmendmentAc: 1992inordertodeferthecommencementofcertainprovisionsfrom
1 November1993 until 1 September1994.

Theamendmentsalsoextendtheoperationof Division43 of Part2 of theMigrationAct 1958
to any unauthorisedboat arrivals between1 November1993 and 1 September1994. A
definitionof theword “boat” is includedto removedoubtasto theapplicationoftheDivision
to certain unauthorisedarrivals. Division 43 is also amendedto provide that a designated
personmaybe releasedfrom detentionunderthat Division wherethe Minister hasusedthe
specialpowersof interventioncontainedin sectionsIÔ6BE and166HL of theMigrationAct
1958 to grant that persona visa andentry permit.

The purposeof the defermentof commencementuntil 1 September1994 is to assurethe
smoothimplementationof theMigration ReformAct 1992by allowing sufficient time for the
draftingof regulations,thedesignandprintingof newapplicationforms, thedevelopmentof
newinformationtechnologysystemsandprograms,andthe trainingofDepartmentalofficers.
It will also allow time for making consequentialamendmentsto other legislationand for
making minor technicalamendmentsto theMigration ReformAct 1992.

The provisionsin the Migration ReformAct 1992 concerningreview of refugee-related
decisionsby the RefugeeReviewTribunal(the RR1)wilt not beaffectedby thedeferment.
TheRRT commencedoperationson 1 July 1993,and theBill containsa numberof technical
correctionstoensureits smoothandeffectiveoperation.TheBill alsoprovidesa mechanism
whereby the backlogof refugeestatusreview applicationsto the former RefugeeStatus
ReviewCommittee(RSRC) is transferredto the RRT.

Undertheproposedamendments,theRRT will bethesole reviewauthority for the backlog
of RSRC casesthat remainedundecidedat 1 July 1993. Prior to thecommencementof the
amendmenteffectingthis transfer, membersof the RRT were empoweredto considersuch
reviewapplicationsasdelegatesof theMinister.TheBill providesthatanydecisionson such
casestakenby amemberof the RRT as the delegateof the Minister areto be takento be
decisionsof the RItT.

FINANCIAL IMPACT STATEMENT

Theamendmentsin theBill will haveno financial impact.
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MIGRATION LAWS AMENDMENT BILL 1993

NOTES ON INDIVIDUAL CLAUSES

PART 1- PRELIMINARY

ClauseI Short title

1 Thisclauseprovides that this Act maybe cited asthe Migration LawsAmendmentAct
1993.

Clause2 Commencement

2 Thisclausedetailswhendifferent provisionsof this Act areto commence.Essentially,
the effect of this clause is that those provisions which defer the commencementof the
Migration ReformAct1992andother legislation, and which transfer the backlog of Refugee
StatusReviewCommittee(RSRC)casesto theRefugeeReviewTribunal (RRT), commence
upon Royal Assent. Thoseprovisions which make minor technical corrections to the
Migration RejbnnAct1992,and to the Migration Act1958asit will beon 1 September 1994,
will commenceon that date. Those provisionswhich makeminor technical amendmentsto
theprovisionswhich affect the RRT’soperationshaveretrospectiveoperation, andaretaken
to have commencedon 1 July 1993 which is the date on which the RET commenced
operations.

PART 2- AMENDMENT OFThE MIGRATION REFORM ACT 1992

Division I - Principal Act

Clause3 Principal Act

3 This clauseprovidesthat, in Part2, the term“PrincipalAct” refers to the Migration
ReformAct 1992.

Division2- Deferralofthecommencementdateof certainprovisionsof the PrincipalAct
from 1 November1993to 1 September1994

Clause4 Object of Division

4 Thisclauseprovides thatthe objectoftheDivision is to defer the commencementdate
of certain provisionsof the Principal Act from 1 November 1993to 1 September 1994.
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Clause5 Commencement
Clause6 Transitional- refugeeapplications
Clause7 TransItional- application

5 Theseclausesamendsections2, 39 and40, respectively,of the Principal Act by
replacingreferencesin thesesectionsto “1 November1993” with referencesto “1 September
1994”. Theeffectof the amendmentsis to defer the commencementdateof the majorityof
theprovisionsof thePrincipalAct, andto ensurethat transitionalarrangementsprovidedfor
in thePrincipal Act takeeffect from thenew dateof commencement.

Clause8 Repealof section41

6 Thisclauserepealssection41 of thePrincipalAct. Section41 wasenactedto provide
a temporarymechanismwherebyreferencesto visas and entry permits in other legislation
could be alteredby regulations- pendingthe making of consequentialamendmentsto that
other legislation - so as to be consistentwith the terminology applicable following the
commencementof the provisionsof thePrincipal Act. This interim measureis no longer
regardedasnecessarydueto thedefermentof thecommencementdateof themajorityof the
provisionsof the PrincipalAct until 1 September1994.

Division 3 - Technicalcorrections

Clause9 Objectof Division

7 This clauseprovides that the object of the Division is to make some technical

correctionsto thePrincipalAct.
Clause10 Commencement

S This clauseamendssection2 of the Principal Act to ensurethat provisions(namely
paragraphs4(e) and (I) and sections21 and 22 of the Principal Act) which should have
commencedwhentheRRT beganits operationson I July 1993,aretakento havecommenced
on that day.

Clause11 Interpretation

9 This clauseomits the definitionsof the terms “migration zone”, “RefugeeReview
Tribunal” and “RRT-reviewabledecision” from paragraph4(c) of the Principal Act. The
definitionsin questionareinsertedinto theMigration Act 1958instead,andwith effect from
1 July 1993, by clause22 of this Act.
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PART3- AMENDMENT OF TIlE MIGRATION ACT 1958

Division1- P4ncipalAct

Clause12 Principal Act

10 Thisclauseprovidesthat, in Part3, the term “Principal Act” refersto theMigration

Act 1958.

Division 2 - Amendmentsconsequentialon the deferralof the commencementdate of
ceitoinprovisionsof theMigration ReformAd1992from 1 November1993to
1 September1994

Clause13 Object of Division

11 Thisclauseprovidesthat theobjectof theDivision is to makecertainamendmentsof
thePrincipalAct that areconsequentialon thedeferralof thecommencementdateof certain
provisionsof the Migration ReformAct 1992 from 1 November1993 to 1 September1994.

Clause14 Interpretation
Clause15 Lawful non-citizens
Clause16 Unlawful non-citizens
Clause17 Application of Subdivision
Clause18 Interpretation
Clause19 Powersof entryandsearch
Clause20 Decisionsreviewableby RefugeeReviewTribunal

12 Theseclausesmaleamendmentsto the Principal Act which are consequentialupon
the deferral of the commencementdateof certainprovisionsof the Migration Reform Act
1992. The clausessubstitutereferencesin the Principal Act to “1 November 1993” by
referencesto “1 September1994” in paragraph(b) of the definition of “old visa” in
subsection4(1), in paragraphs14(3)(c)and (d), subsection15(2), section5OAA, paragraph
54K(a),subparagraph90(6)(c)(iia), and paragraphs166B(1)(a)and (b).

Division 3 - Technicalcorrections

Clause21 Objectof Division

13 This clauseprovides that the object of the Division is to make some technical
correctionsto the Principal Act.
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Clause22 Interpretation

14 This clauseinserts the definitions, omittedfrom the Migration ReformAct 1992 by
clause 11 ofthis Act - of the terms “migration zone”, “RefugeeReviewTribunal” and“RRT-
reviewabledecision” into subsection4(l) of the PrincipalAct. It alsoinsertsa referenceto
subsectionsI66BE(l) and166HL(1) into subsection4(28) of the Principal Act, with effect
from 1 July 1993, to makeit clearthat the Minister has powerto granta visa or an entry
permit pursuant to thosesubsectionsin the courseof substituting a decision more favourable
to the applicantthan the decision of the RRT or the Administrative AppealsTribunal in
relation to an RRT-reviewabledecision. The clausealso makes a minor grammatical
amendment to subsection4(28).

Clause23 Periodof grace

15 This clause replacesan incorrect reference in paragraph 13(2)(d) to “paragraph

13(2)(b)” secondoccurring with a referenceto “paragraph13(2)(ba)”.

Clause24 Headingto Subdivision AA of Division 2 of Part 2

16 Thisclausehasthe effectof changingthe nameof “subdivision AA” of Division 2 of
Part 2, which will, on its commencement,consistof sections28A to 280, to “subdivision
AR”. Thisamendmentis necessarybecausethe Migration ReformAct 1992will insert a new
“subdivision AA”, consisting of sections26K to 265, into the Principal Act. As other
amendmentsin section 10 of the Migration ReformAct 1992 will insert subdivisionsAS to
AG, the existing “subdivision AA” is renamed “subdivision AR”.

Clause25 Minister may substitute more favourable decision
Clause26 Minister may substitute more favourable decision

17 These clausesinsert the words “on or after 1 September1994” into subsections
166BE(2)and 166HL(2) so that those subsections- which provide that the Minister, in
exercising the power under subsection 166BE(1)or 166HL(1), is not bound by Subdivision
AA or AC of Division 2 of Part 2 or by the regulations, but is bound by all other provisions
of the PrincipalAct - have practicaleffectonly from that date. Thisamendmentisnecessary
becausethe provisions referred to in thesesubsectionswill not commenceuntil 1 September
1994.

Division 4 - Amendmentsto up-datea cross-referenceto the regulations

Clause27 Object of Division

18 This clauseprovides that the objectof the Division is to update a cross-referenceto
the regulations in paragraph 166B(1)(b)of the Principal Act.
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Clause28 Decisionsreviewable by RefugeeReview Tribunal

19 Thisclauseinsertsa referenceto the “Migration (Review)(1993)Regulations”, which
weremadeafter the enactmentof section 166Band which supersededtheMigration (Review)
Regulations, in paragraphl6óB(l)(b) of the Principal Act. That paragraph currently provides
that a decision,madebefore1 November1993, to refuse to grant, or to cancel,a visa or
entry permit, a criterion for which is that the applicant is a non-citizen who hasbeen
determinedto bea refugee,is anRRT-reviewabledecision,providedit is notadecisionmade
underPart2A of the Migration (Review) Regulations.

DivisionS - Amendmentsto allowtheRefugeeReviewTribunal todealwith thebacklogof

reviewapplications

Clause29 ObJect of Division

20 This clauseprovidesthat the objectof the Division is to allow the RefugeeReview

Tribunal to dealwith the backlog of review applications.
Clause30 Insertionof new section

21 Thisclauseinsertsnewsection 166BAA - “RefugeeReviewTribunal to dealwith the
backlogof review applications” - after section 166BAof the Principal Act.

22 Subsection(1) provides that section l66BAA applies to certain RRT-reviewable
decisionsin respectof which applicationsfor review had been made prior to 1 July 1993in
accordancewith any applicableregulations. The review applications affected are:

- thosein respect of which no decisionwas made before the commencementof this
section;

- those in respectof which a decision was made before the commencementof this
section,and:

thatdecision wasquashedor setasideby a court before thecommencementof
this sectionand was referred by the court for further consideration, andno
decisionon the further considerationwas made prior to thecommencementof
this section; or

- that decisionis quashedor setasideby a courtafter the commencementof this
sectionandis referredby the court for further consideration; or

- an application for judicial review of the decision was made before the
commencementof this section,and before thejudicial review application was
or is determined by the court the Minister agreedor agreesin writing to
reconsiderthe decision, and no decision on that reconsideration was made
before the commencementof this section; or
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an application for judicial review of the decision is made after the
commencementof this section,and before the judicial review application is
determinedby the court the Minister agreesin writing to reconsiderthe
decision.

23 Subsection(2) providesthat a valid applicationfor review under section I66BA has
beenmadein respectof decisionsto which section I66BAA applies.Thepracticaleffectof
this subsection is that outstanding applications for review madebefore 1 July 1993 are
regardedashaving beenvalidly madeto the RRT.

24 Subsection(3) providesthat suchdecisionsareonly reviewableunderPart4A of the
Principal Act, so that review either under Part 3 or administratively is precluded. It is
intendedto confer exclusivejurisdiction in the relevant applications to the RefugeeReview
Tribunal, apart from judicial review which is referredto in subsection(5) below.

25 Subsection(4) providesthat sectionI66BAA haseffectdespiteanyotherprovisionof
the PrincipalAct or the regulations.

26 Subsection(5) provides that a referencein section 1668AA (other than sub-
subparagraphs(1)(c)(iv)ffl) or (1)(c)(v)(S)) to “review” doesnot include a referenceto
“judicial review”.

Division 6- Amendmentsrelatingtopre-commencementdecisionsmadeby membersof the

RefugeeReview Ttibunalin theircapacityasdelegatesof theMinister

Clause31 ObJectof Division

27 Thisclauseprovidesthat theobjectof theDivision is toprovidethatcertaindecisions
madeby membersof theRRT in their capacityasdelegatesof the Minister areto betreated
for certainpurposesasif theyweredecisionsof the Tribunal.

Clause32 InsertIon of new section

28 This clause inserts section 16606 - “Certain decisions madeby membersof the
Tribunal in their capacity as delegatesof the Minister to be treatedas decisionsof the
Tribunal for certainpurposes”- into the Principal Act after section 1660P.

29 Subsection16600(1)providesthat section16600applies to a decision under section
22AA of the Principal Act by a member of the RRT as a delegateof the Minister that a
person is a refugee if that decision was made after 30 June 1993 and before the
commencementof section 16606

30 Subsection I 66BG(2) precludesfurther review of such decisionsby the RRT under
Part4A by providing that such decisionsare notRRT-reviewabledecisions.

31 Subsection 16600(3) has the effect that, for the purposesof sections 1668D and
166BE, decisionsto which section 16606appliesare takento bedecisionsof the RRT under
section1660Crather than decisionsof the Minister’s delegateunder section22AA, and that
the applicant is taken to have applied for that review.
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Division 7- Amendmentsrelating to custodyofcertain non-citizens

Clause33 Object of Division

32 This clauseprovides that the object of the Division is to make some technical
amendmentsto Division 40 of Part 2of thePrincipalAct.

Clause34 InterpretatIon

33 This clauseinsertsa definition of theword “boat” into section54K of the Principal
Act - “‘Boat’ meansa vesselof any description,but does not include an aircraft”. The
purposeof this amendmentis to makeit clear that, for thepurposesof Division 40 of the
Principal Act, a personmay be a “designatedperson”as defined in section54K regardless
of the sizeor nature of the vessel,excluding an aircraft, on which the personarrived in
Australia.

Clause35 DesIgnatedpersonsto beIn custody

34 Thisclauseinsertsinto paragraph54L(2)(b)areferenceto theMinister’s powersunder
sections166BEand 166111..to granta visaor an entry permit in the courseof substituting a
decisionmore favourableto theapplicantthan a decisionof the RRT or theAdministrative
AppealsTribunal in relation to an RRT-reviewable decision. The effect of this amendment
is that adesignatedpersonis to be releasedfrom custodyif the personis grantedan entry
permit notonly undersection34 or 115, butalso undersections16600or I66HL.

PART4 - AMENDMENT OF THE MIGRATION (DELAYED VISA
APPLICATIONS) TAX ACT 1992

Clause36 Principal Act

35 Thisclauseprovides that, in Part 4, the term “PrincipalAct” refers to theMigration
(DelayedVisaApplications) Tax Act 1992.

Clause37 ObJect of Part

36 Thisclauseprovides thatthe objectof thePartis to defer thecommencementdateof
the PrincipalAct from 1 November1993until 1 September1994.

Clause38 Commencement

37 This clausereplacesthe reference,in section 2 of the Principal Act, to “1 November
1993” with a referenceto “1 September1994” to ensure that the commencementof the
Principal Act coincideswith the commencementof the majority of the provisions of the
Migration Reform Act 1992.
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PARTS - AMENDMENT OFTHE MIGRATION (OFFENCES AP~DUNDESiRABLE
PERSONS)AMENDMENT ACT 1992

Clause39 PrIncipal Act

38 This clauseprovides that, in Part 5, the term “Principal Act” refers to the Migration
(Offencesand UndesirablePersons)AmendmentAct 1992.

Clause40 Object of Part

39 This clauseprovides that the objectof thePart is to defer the commencementdate of
certain provisionsof the Principal Act from 1 November 1993 to 1 September1994.

Clause41 Commencement

40 This clanse replaces the reference, in subsection 2(2) of the Principal Act, to “1
November 1993” with a referenceto “1 September1994” to ensurethat the commencriment
of the Principal Act coincideswith the commencementof the majority of the provisionsof
the Migration Reform Ac: 1992.

Printed by Authority by the CommonwealthGovernmentPrinter













1111 llI~IIll1~O1~I~E
S ?80L44 ~6~IB39


