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MANAGEMENT AND INVESTMENT COMPANIES LEGTSLATTON AMENDME~J

BIll 1987

OUTLINE

I The Bi 1 1 proposes to anierid the Management and Investment
Companies Act 1983 by permi t t ing a Managetnent arid loves Lment
Company ( IIIC ) to raise non—tax concess ional cap I tal and to
enable a MIC to leave the MIC Program by surrendering its
licence without, its investors r I skirig the loss or reducti on of
thei r in i Li al tax deduct,i on.

2 These proposed amendments are spelled out. lfl clauses
11,13,18,22, and 23 of the Memorandum.

3 The proposed anienidmeriLs fol I ow the Governmenit ‘ s cons iderat ion
of the Bureau of Indus try Econom Cs’ rev jew of the MIC Program.

4 The Government recognised the need to pruv ide a su i table
phasjng—out inechan i sin that would all ow a MIC to vol tin tan

1
Y

leave the Program iii an orderly arid non—prejudicial fashion

5 The proposed wnendmenits provide such a phasi ng—ou L niechani sin.

6 The re are also a nunthe r oF other proposed amendments thai, are
necessary in order Li) cl an fy certain provisions, to remove a

number of unnecessary restr et ions and to resolve certain
admini strati ye d.i Iii cul Lies. They are general I y of a minor

1)01 CY nature

7. The Bill will also amend the Income Tax Assessment Act 1936
to extend the appi icat ion of the provis ions which ci thdraw

c law—hack ) a deducti on a] I owed in respect of moneys paid Ofl

shares in a MIC, where the shares are soLd or di sposed of’ wi thin
a 4 year statutory period. The amendments will ensure that the
claw—back pros’ i si ons apply in respect of shares n a company
that has exited the MIC Program by surrenderi rig or fai I log to
renew its licence.

FTNANCTAL JMPACT STATEMENT

8 The proposed amendments irivol ye no addi tional costs. The
cost of the MTC Program, in terms of revenue forgone, remains at.
$20 in ill ion per anniuni
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ABBREVIATIONS

9 The following abbreviations are used in this Explanatory

Memorandum:

Aot:

Bill:

Managesent and Investment Companies Act 1983

Management and Investment Companies Legislation
Amendment Bill 1987

Management and Investment Companies Licensing Board

Management and Investment Company licensed under the
Act.

Program: The Program operating under the Management and

Investment Companies Act 1983

Tax Act: Inoome Tax Assessment Act 1936

Board:

MIt:
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NOTES ON CLAUSES

PART I - PRFIIMTNARY

Clause 1: Short title

Clause 2: Commencement.

10 Clause 2 prov ides thai. the Act will come into operati on on
the day it recei yes Royal. Assent.
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PART Ii - AMENDMENT OF THE TNCOME TAX ASSESSMENT ACT 1936

Clause 3: Principal Act

11 For the purposes of the amendments to the Income Tax_
Assessment_Act 1536 made by Part IT of the Bill clause 3
prov ides for that A.~L to he referred 10 as the “Pri nci pal Act.”.

Clause 4: Moneys_paid on shares in Management and I nves tmen t~_

12 Sect. ion 77F o[~ the Tax Act pr’ov ides art i neame tax deduct ion
for amounts paid on shares i ssued by companies 1 1 cerised under
the MTC Act.. The section alt-to coril.ai us provisions WhiCh
wi l,hd raw ( “ci aw—bat.~k“ ) those deductions where

• the shares are d sposed of ci Lh i n 4 years of the MIC hol rig
I icensed or of the shares becoming ftil 1 y paid up, whichever’
is the later’ event, (subsection 77F (5)); or

• the MTC ‘s I icence is revoked or refused renewal (subsection
77F(9)

13 The anmt-indrnen-t. of the MIC Act, proposed by Ut is Bi I I will
allow a MTC to cx it, the MTC Program wi thomjt triggering the
claw—back prov i si ons i ri smibsect tori 77F( 9) , by vol untari 1 y
surrenderj rig i t,s 1 icenice. However, a sale or dtsposal of shares
in such a former I i censee is i ntended to be subject to the
claw—back provi ci ons of smibsecti on 77F( 5) . Because subsection
(5) refers to a sale or disposal of shares in a licensee,
section 77F is being amended to make i t clear that. the provision
al so appl i cc where there i s a sale or di sposal of shares in a
MIC which is no longer licensed. As there are a number of’
references in seeti on 77F to sale or disposal of shares in a

licensee, paragraph 4(a) and (h) of’ the Bill will amend
subt-teel,ion 77F( 2), which is an inlerpretati on pro~~don, to
ensure that, a reference to a sale or di spt~sal. of shares in a

1 i censee includes a reference to a sale or disposal of’ shares in
a former’ 1 1 cerlsee. Th i s will make i I. clear that the claw—hack
p roy is i otis apply I ri respect. of comparmI cc that, have cx i t,ed the
MIC Prog rain ci t,her by surrendering the:i r I i cences or not seeking
to have 1.h~n, renewed.

14 Smibsecl. ion 77F( 10) of the Tax Act, is a safeguardi rig
p-rt)v i stun that preveni(;s (.he claw—hack prOViSIOnS be irig
ci reumverml,ed by pe rsorms who ho lii t.hei r i riteres 1. in MIC shares
through an interposed en Li Ly such as a company, trust, or’
partnership. Where a person disposes of his or her inl.erest in
l.he interposed ent i ty , the int.erposed ent i ty is deemed to have
d isposed of shares i ri the MIC 1.0 the extent considered
appropriate by t.he Commi cs loner hay i ng regard to certain
spec i fied factor’s. Paragraph (4c ) wi 11 amend paragraph

77F(l0)(f) to allow t,he Commissioner of Taxation to take into
account, the extent, Li) which the assel,s of the interposed enti ty
cnnsjst,ed of shares -in a former licensee.

1 5 The amendment wi I I lake effeci. from t.he dale when the

amendment.s made by Part; ITT of the Bill to the Management and
Tnvestmermt Companies Act 1983 take effect.



PART III -AMENDMENTS OF THE MANAGEMENT AND INVESTMENT COMPANIES
ACT 1983

Clause 5: Pri net pal Act

16 Clause 5 provides that in this part, a reference to the
Pr’ inc i pal Act I s a re ference to the Managenmeri t. and Investment
Companies Act 1983.

Clause 6: Tnterpre!.ation

17 The defini t.ion of “officer” in section 3 of the Act. is
amended so t;hat

a independent. experts such as accountanl,s , audi tars and

consul tants engaged for a short time are not treated as

officers of a business ent.il.y (paragraph 3 (2A)(a)
and

h officers of a MTC assisting a business enl.ity to meet

t.her equ i remen t,s for i ts cer’t i fi cat. i on are not
cons i dered to be part. of’ the management. of that
business ent.ity (paragraph 3 (2A) (b)

18 The purpose of these amnendinen(,s i_s t.o exempt. the above
categories of people from the operat. ion of subsection 29(8) of
the Act, which prohibits the Board from certi fyirig a business
en Li (.y where arm off Leer’ of the MTC is also an officer of the
business erit.i ty . -

Clause 7: Delegation

1 9 Sect ion 15 1 s amended so that. t,he Board is proh ibi ted from
del egat.ing its power l.a refuse to approve the surrender of a
1 i cence , in the same way t,hat. it is proh i hi t.ed from deiegat.i rig

its power to grant, revoke or refuse to renew a licence.

Clause 8: Appi icat.Lon for grant of licence

20 Paragraph 20(2)(h) is deleted because the Companies’
leg I slal.ion deals with prospect.uses and the prov -i s ion has caused

con fusi on to some appl icanl.s for MIC 1 icences

21 As it. is impracl.ieal far applicants for MIC licenicec t.o
obtain the undertakings requi red under subsecL~on 20(3) before
the appi icationi is made, that subsection has been deleted and
those mindertak i rigs are now required before a licence is granted
(see Clause_9).
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Clause 9: Grant of a licence

22 Subsection_~jjJj has been replaced by new subsect i Otis 21 (IL
arid ( 1A) wh i cli make i t clear that the Board i c required to
sped f’y in t.he ii ceuce the amouri I. of appr’oved capital

23 Subsect,iori 2l(2A) provides that. arm applicant who has paid—up
share capi tal of less than $5,000,000, or other amount as may be
prescri bed , tItus 1. g I ye the Board a declar’at i on t.hat. it has t.he
requ i r’ed under’t.ak ings before i I, I s granted a I icermee
Previousl y , such mjndert.aki rigs had to be g i vent before application
was mitade for a licence (see Clause 8).

Clause 10: B.evoeat ion of a 1 icenee

24 Clause 10 removes the power of the Board to revoke a I Leerice

Ott the ground that the MTC has riot. pray i (1cm] in fornia ti ott
requested by the Board for the ocr t i fi cat, ton of a bus mess
cut. i t,y. This was art exeessi ye remedy for a in intor’ breach of t.he
Act. Under subsection 29(4) the Board already has the power’ to
refuse to give further’ eons iderat ion to ant application for
cen’ti fical, ion until such information is P”

0
” ided , which is

remedy enough

Cl ause ii : Sun’render (if a licence

25 Tb is pr’ovi sion enables a MIC, subject to the approval of the
Board, l.a surrender it,s I icence arid thereby leave the MIC
Program without having to wai I; for t ts licence to expire.

26 The Board has 28 days to approve the surrender or to notify
l,he MIC of i ts in tentiorm t.o refuse the surrender (subsection
23A(3)). If the Board does not make a decision within 28 days,
I t is taken to have approved the surrender’ (subseet. ion 23A( 5)
The Board way only refuse t,o approve l.he surrender’ on grounds
similar to t.hose on whi cii it flay revoke a 1 icenice , and titus I. give
the MIC 14 days t,o make submit i ssiorms about, why the surrender
should not be re fused ( paragraph 23A ( 3) (a) ) . The Board must
cons ider arty- such submiss ion and make a decision ci t.h in 14 (jays
(subsection 23A( 4) ) or it wi ii be deemed to have approved the
surrender’ of the licence (subsection 23A(6))

27 It is not appropr’ tal,e l.o rely on the ex i st,i rig
suh~ect ion 23(2) under wit ich a MIC may request. the Board to
revoke i (.s licence, as revocat,i on under that provi simm could
i cad t.o i.he loss ol’ the i.ax deduct.i on for’ l,he investors in the
MIC.

28 The power to refuse to approve l.he surrender of a I icence is
i ricluded so that a MIC cannot I cave the Pr’ogram when it has
contravened a provision of t.he Act or regulati ons, when It has
failed to compi y wi tim a cond i t i art of I t.s I I cence or fai led to
comply with a direction of the Board under section 23 or section
26.



Clause 12: Renewal of 1 iceruce

29 This amendment l.a section 25 enables the Board l.a requ ire
f’ij r titer part icul ars t.o be mel uided in appl Lcations for’ renewal
of 1 icenees without, the riced for regul ati arts for that. purpose.

Clause 13: Publ I eat, ion of t.he Board’s dcc isionis

30 The anienidment. requi res the Board t.o puhl icise the surrender
of a 1 i cence or a refusal to approve Lime surrender of a 1 ieence
in time same mariner’ as ii. is r’equi r’ed to publici se a revocat.ion
re focal to renew, or’ suspe~si ont under’ seeti on 27

Clause 14: Certi Neal. iOfl

31 The amuiendntent l.a subsect.i on 29 (21 of the Act. enables the
Board to approve t.he mariner arid fo r’ni C) f appl icat ionic for’
cer’ti f~icat,jon of bus mess ettl,i Lies wi thout. t.he nt~ed t’or
r’egul aLi ants for’ that, purpose.

32 Al 1 references in section 29 of the Act to ‘direct.” are
changed to “request” because t.he use of’ the word “d i reet.” i s
inappropriate itt the conit.ext; of certi fi cation of bus mess

enti t,ies.

33 New subseeti ott 29 ( 5A) enables the Board to impose conidi I. ions
when cert.i I’ying a bus irmess entity as an eligible business ent;i ty
or to impose coral i ti uris aft.er it is certified, even i f rio
eonni i L~ons were C) ri g I nal I y imposed . Thi s pr’ov isbn al so a] lows
the Board to vary or r’evoke any conid it, ions so i mnposed.

34 The re fer’ermees in see ti on 29 to “bus i ness’ wi 11 be changed
to “bus i ness act,i vit ies” as t,ii is is mare aceurat.e

35 Par’agr’aph 29(6) (dj is amended so t.hat time forecast. period
for sales of business entities starts ci t.itin time period of six
months befor’e on’ after’ the date of appl i cation for’
cer tif i cat. ion. Tim is amendmrteril. is nlecessan’y because sales
project torts are usually based an cal endar or financial years,
wit i ch o ft.eni d id riot co inc ide w i t.h the prey i ous r’equ i x’emiienits of
this provision.

36 New subsections 29(9A) arid (9B) are inserted to allow t.he
Boar’d t.o extend the certi ficat ion per’iod before it expi n’es and
t,o allow the Board l.a re—cert i fy an el ig I bie but-ti ness. This
allows the Board flex ib Il i ty in deal inig wi Lb certi 1~cat tons
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Clause 1 5 : Cancel lation of cex’t i flea tiont

37 The re ference in secti ott 30 L.a “business” is changed to
“bus ~iess acti vi ty” itt tue i nt.erests of accuracy itt Ii tie with
the changes l.a sect, i ant 29.

38 Failure of art eligible business enit.i Ly to comply wit.ii a
conid I t. I arm i mnposed by the Board under subsec t i on 29 (5A ) is an
addi (.i anal ground for the cancellation of a certi fica(,ion.

Ci auise 16: Guar’anl.or’ i rmter’ests itt eligible bus mess cnif. i ties

39 The requi cement, i ri sect I arm 35 for a MTC l.a set, aside ant
amount equal to 10 per cent, of i ts guar’art ton’ i nm ten’es ts in a
separ’at.e account, will be removed because 1 eniders normal 1 y yen fy
that a guarantor has assets to support a guarantee.

Clause 17: Pn’escribed I niterest. in bus mess erjtj Lies that._ceas~_
t,() be el ig i blo

40 New subsecl. ionms 36 (2A ) arid (2B) empower t.he Board, arm
app I i cat I arm by a MIC , to cx t,entd or alter the (late speci f ied as
time exp i ny date in art approval to Itold prescribed init.er’ests in
birs i nesses that. have ceased to be el 1 gi bl e, arid also to i rnpose a
date if uric was riot, set ini t.ially.

Clause 18: Share capi tal

41 Subsec t, ian 38j~j of the Act. i s anti tl.ed so t,hat. a MIC is riot
~troii il)1 ted (‘roumi rais inig cap i Lal in excess of i ts approved
capital as al located by the Board. This will allow a MIC to
raise crapi tal that does not. attract time tax concession.

Clause 19: Repeal of Secti (in 39

42 Sec Li ott 39 i s repealed because it could operate to prevent a
MIC front t,ak inig advantage of army favourable i nter’es I. rates
~,f fer’ed by i ts owner’s

Clause 20: Share register

43 A person who acquires or disposes of prescribed inmt.er’est.s in
a MIC wi I I no longer’ have to noti fy t.he -Board of t.he change.
This pr’ov ision is superfluous since a MIC is n’equired under
subsecl.i on 42(3) l.a riot] fy t.he Board itt writing of changes in
its share regist.er’.
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C lause 2_I : Cross ownership to be nmoti f_ie~d

44 New ~ provi des that where a MIC becomes aware
of cross owrter’simip under’ subsection 45 ( I I it must nmot:i [‘y the

Board i mutimied i a tel y

Clause 22: Review of certain decisions of time Bot~rd

45 SeeLioni47 is amended so that a decision of t,he Board riot to

approve 1.he smrn’r’enmder of a licence is rev iewahle by -the
Admit mu s Lrative Appeal s Tribunal , as are dcci si uris Lu revoke or’
refuse to renew a I icence

Clause 23 : S Latewenml, to aucomnpanmv riot ice of’ rev i ewabIc dec isi arms

46 Sect i arm 48 of time Act is aiuuended so that the Boar’d i
requ ired l.a riot i fy a MIC of i ts r igh L to apply fan n’ev IHW at a
mice] si ott by the Board L.a re fuse to approve the surrender of i ts
I i cenmee i ni t,he saute mimanmnier’ that, time Board was I. nmo t.i fy t.he r igh t
of (‘cvi ew a 1’ i t.s dec is i art t.o r’evoke , or l.a refuse Li) renmew a
1 icenmce












