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MANAGEMENT AND INVESTMENT COMPANIES LEGISLATION AMENDMENT

1 The Bill proposes Lo amend ithe Management and Investiment
Companies Act 1983 by permiliing a Management and Tnvestment
Company (MIC) to raise non-itax concessional capital and to
enable a MIC to leave the MIC Program by surrendering ils
licence without ils investiors risking the loss or reduction of
their initial tax deduction.

~

2 These proposed amendments are spelled out in clauses
11,13,18,22, and 23 of Lhe Memorandum.

3 The proposed amendmenls follow ithe Government’s consideration
of the Bureau of Industiry Economics’ review of the MIC Program.

4 The Governmenl recognised the need Lo provide a suitable
phasing-oul mechanism thal would allow a MIC Lo voluntarily
leave ihe Program in an orderly and non-prejudicial fashion.

5 The proposed amendments provide such a phasing-oul mechanism.

6 There are also a number of oLther proposed amendments Lhat are
necessary in order Lo clarify cerbtain provisions, Lo remove a
number of unnecessary restrictions and Lo resolve cerlain
administrative difficullies. They are generally of a minor
policy nature.

7. The Bill will also amend the Income Tax Assessment Act 1836
to extend the application of Lhe provisions which withdraw
("claw-back") a deduction allowed in respecl of moneys paid on
shares in a MIC, where the shares ave sold or disposed of within
a 4 year statulory period. The amendments will ensure tLhat the
claw-back provisions apply in respect of shares in a company
Lthat has exiled the MTC Program by surrendering ov failing to
renew its licence.

FINANCTAL TMPACT STATEMENT

8 The proposed amendmenis involve no addilional costs. The
cosl. of the MTIC Program, in Lerms of revenue {orgone, vemains al
$20 million per annum.



2

ABBREVIATIONS

9 The following abbrevialions are used in Lhis Explanatory
Memorandum:

Acl: Management and Investmenlt Companies Acl 1983
Bill: Managemenl and Invesiment Companies Legislaiion

Amendmen!{ Bill 1987

Board: Managemenltl and Investmeni Companies Licensing Board
MIC: Management and Tnvesiment Company licensed under the
Acl.

Program: The Program operating under Lhe Managemeni and
Investment Companies Act 1983

Tax Act: Income Tax Assessmenl Acl 1936
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NOTES ON CILAUSES

PART T - PRELIMTINARY

Clause 1: Shorl Lille

Clause 2: Commencement

10 Clause 2 provides thal Lhe Acl will
the day 1L receives Royal Assenl.

come

inLo operation on
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PART IT - AMENDMENT OF THE INCOME TAX ASSESSMENT ACT 1936

Clause 3: Principal Act

11 For the purposes of the amendmenis to tLhe Income Tax
Assessmeni Acl 1936 made by Part T1 of Lhe Bill clause 3
provides for that Acl Lo be referred to as the "Principal Act’.

Clause 4: Moneys paid on shares in Management and Investment
Companies

12 Seclion 77F of Lhe Tax Acl provides an income tax deduction
for amounts paid on shares issued by companies licensed under
the MTC Act.. The seclion also conlains provisions which
wilhdraw ("claw-back”) those deductions where:

. the shares are disposed of within 4 years of the MIC being
licensed or of ULbhe shares becoming Fully paid up, whichever
is Lhe laler evenl (gubseclLion 77F (5)); or

. Lthe MIC's Jicence is revoked or refused renewal {(subsection

T7F(9)).

13 The amendment. of the MIC Act proposed by this Bill will
allow a MTC Lo exit the MIC Program wibthoul Lriggering the
c¢law-back provisions in subsection 77F(9), by voluntarily
surrendering its licence. However, a sale or disposal of shares
in such a former licensee is intended to be subject to the
claw-back provisions of subsection T7F(5). Because subsection
(5) refers Lo a sale or disposal of shares in a licensee,
section 77F is being amended to make il clear that the provision
also applies where there is a sale or disposal of shares in a
MIC which is no longer licensed. As Lhere are a number of
relferences in seclion T7F Lo sale or disposal of shares in a
licensee, paragraph 4(a) and (b) of the Bill will amend
subsection 77F(2), which is an interpretation provision, Lo
ensure Lhal a reference Lo a sale or disposal of shares in a
licensee includes a reference 1o a sale or disposal of shares in
a lformer licensee. This will make it clear that the claw-back
provisions apply in respecl of companies thal have exitled the
MTC Program eilher by surrendering Lheir licences or not seeking -
Lo have {hem venewed.

14  Subseclion T7F(10) of the Tax Act is a safeguarding
provision Lhat prevents tLhe claw-back provisions being
circumvented by persons who hold Lheir interesl in MTIC shares
through an interposed entity such as a company, Lrust or
partnership. Where a person disposes of his or her interest in
Lhe interposed entity, the interposed entity is deemed to have
disposed of shares in Lhe MIC Lo Lhe extent considered
appropriate by the Commissioner having regard to cerbtain
specified Tactors. Paragraph (4c) will amend paragraph
TTF(10)(f) to allow the Commissioner of Taxation Lo take into
account the extenl Lo wbhich the asseis of the interposed entity
consisted of shares in a Tormer licensee.

15 The amendment will lake effeci from the date when the
amendments made by Part TT1 of the Bill to the Management and
Investment Companies Acl 1983 take effect.
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PART TTI -AMENDMENTS OF THE MANAGEMENT AND INVESTMENT COMPANTES
ACT 1983

Clause 5: Principal Actl

16 Clause 5 provides. thaf in this part a reference Lo the
Principal Aclt is a reference (o Lhe Managemenl and Investment
Companies Acl 1983.

Clause 6: Interpretation

17 The definition of "officer” in section 3 of the Act is
amended so that

a independent. experts such as accountants, auditors and
consultants engaged for a short time are not treated as
officers of a business entity (paragraph 3 (2A)(a));
and

b officers of a MIC assisling a business entily Lo meel
Lthe requirements for its certification are not
considered Lo be parlt of Lhe managemenl. of Lhat
business entity (paragraph 3 (2A)(b)).

18 The purpose of Lhese amendmenls is Lo exempl Lhe above
calegories of people from the operalion of subsection 289(8) of
the Act which prohibits Lhe Board [rom certifying a business
enlily where an officer of tLhe MIC is also an officer of the
business enlily.

Clause 7: Delegalion

19 Section 15 is amended so Lhal the Board is prohibited from
delegaling ils power Lo refuse Lo approve Lhe surrender of a
licence, in Lhe same way thal it is prohibited from delegaling
its power Lo grant, revoke or refluse Lo renew a licence.

Clause 8: Applicalion for grant of licence

20 Paragraph 20(2)(h) is deleted because the Companies’
legislalion deals with prospectuses and the provision has caused
confusion Lo some applicants for MIC licences.

21 As il is impractical for applicants for MIC licences Lo
obtain the undertakings required under subsection 20(3) before
the application is made, that subseclion has been deleted and
those undertakings are now required before a licence is granted
(see Clause 9).




Clause 9: Grant of a licence

22 Subsection 21(1)} has been replaced by new subsections 21(1)
and (1A) which make it clear thal the Board is required to
specifly in Lhe licence the amount. of approved capital.

23 Subsection 21(2A) provides Lhal an applicant who has paid-up
share capital of less Lhan $5,000,000, or other amouni as may be
prescribed, must give Lhe Board a declaralion Lhat it has Lhe
required underlakings before 1l is granted a licence.
Previously, such undertakings had Lo be given before application
was made for a licence (see Clause 8).

Clause 10: Revocation of a licence

24 Clause 10 removes Lhe power of Lhe Board Lo revoke a licence
on Lhe ground Lhal Lhe MTC has nol provided information
requesled by the Board for Lhe cerlLilicalion of a business
enlilty. This was an excessive remedy for a minor breach of Lhe
Acl. Under subsection 29(4) the Board already has the power Lo
refuse to give further consideralion Lo an application for
certificaltion until such information is provided, which is
remedy enough.

Clause 11: Surrender of a licence

25 This provision enables a MIC, subject Lo Lhe approval of the
Board, Lo surrender ils licence and thereby leave the MIC
Program without having Lo wait Tor its licence Lo expire.

26 The Board has 28 days Lo approve the surrender or to notify
the MIC of its intention Lo refuse Lhe surrender (subsection
23A{(3)). If the Board does nol make a decision within 28 days,
it is Laken Lo have approved the surrender (subseclion 23A(5)).
The Board may only refuse Lo approve Lhe surrender on grounds
similar Lo those on which il may revoke a licence, and must give
the MIC 14 days to make submissions aboul. why the surrender
should not be refused (paragraph 23A(3)(a)). The Board must
consider any such submission and make a decision within 14 days
(subseclbion 23A(4)) or ilL will be deemed Lo have approved Lhe
surrender of Lhe licence (subsection 23A(6)).

27 TL is not appropriate Lo rely on Lhe existing

subseclion 23(2) under which a MTC may requeslt the Board Lo
revoke its licence, as revocalion under Lhal provision would
lead Lo the loss of the tax deduction for the investors in the
MTC.

28 The power 1o refuse Lo approve Lhe surrender of a licence is
included so that a MIC cannob leave Lhe Program when it has
contravened a provision of the Act or regulations, when il has
failed to comply wilh a condition of its licence or failed to
comply with a direction of the Board under seclion 23 or seclion

26.
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Clause 12: Renewal of licence

29 This amendment to geclion 25 enables the Board Lo require
further particulars to be included in applications for renewal
of licences without Lhe need Tor regulations for that purpose.

Clause 13: Publication of the Board's decisions

30 The amendment requires Lhe Board to publicise Lhe surrender
of a licence or a refusal bo approve the surrender of a licence
in the same manner as il is required Lo publicise a revocation,
refusal to renew, or suspension under section 27.

Clause 14: Certiflicalion

31 The amendment to subseclion 29(2) of Lhe Acl enables Lhe
Board Lo approve Lhe manner and form of applications for
certificalion of business entilies wilhout Lhe need for
regulations lor that purpose.

32 All references in section 29 of Lhe Acl Lo "direci" are
changed Lo "requeslL” because Lhe use of Lhe word "direct" is
inappropriate in the context of certification of business

entilies.

33 New subseclion 29(5A) enables Lhe Board Lo impouse condibions
when certifying a business enlity as an eligible business entity
or Lo impose condilions after il is certified, even if no
conditions were originally imposed. This provision also allows
the Board Lo vary or revoke any condilions so imposed.

34 The references in seclion 29 to "business” will be changed
to "business aclivilies" as Lhis is more accurate.

35 Paragraph 29(6)(d} is amended so bLhat the forecast period
for sales of business enlilies slarts within the period of six
months before or after Lhe date of application lor
certification. This amendmeni is necessary because sales
projections are usually based on calendar or financial years,
which often did nol coincide wilh the previous requirements of
this provision.

36 New subsections 29(9A) and (9B) are inserted Lo allow Lhe
Board to extend the certificalion period before it expires and
to allow the Board to re-cerlifly an eligible business. This
allows Lhe Board llexibility in dealing witlh certilicalions.
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Clause 15: Cancellation of certificalion

37 The reference in section 30 Lo "business" is changed to
"business aclivily" in Lhe interesis of accuracy in line wilh
the changews Lo seclion 29.

38 Failure of an eligible business entily Lo comply wiith a
condilion imposed by Lhe Board under subsection 29(5A) is an
additional ground for tLhe cancellation of a certilication.

Clause 16: Guaranlor inlerests in eligible business eniiblies

39 The requiremenl( in section 35 for a MIC Lo sel aside an
amounl. equal Lo 10 per cenl of its guavantor inlerests in a
separalte accouni. will be removed because lenders normally verily
that A guaranlor has assets Lo supporbi a guarantee.

Clause 17: Prescribed inlerest in business enlilies Lhal cease
Lo be eligible

40 New subsections 36(2A) and (2B) empower the Board, on
application by a MIC, Lo exlend or alter the date specified as
the expiry date in an approval Lo hold prescribed interests in
businesses Lhal have ceased Lo be eligible, and also to impose a
date if one was noi sel initially.

Clause 18: Share capital

41 Subsection 38{(5) of tLhe Acl is omitted so Lhat a MIC is nol
prohibited from raising capilal in excess of its approved
capital as allocated by the Board. This will allow a MIC Lo
raise capilal Lhat does not attracl the tax concession.

Clause 19: Repeal of Section 39

42 Section 39 is repealed because il could operate to prevent a
MIC from Laking advanlage ol any favourable inleresl ratles
offered by ils owners.

Clause 20: Share regisler

43 A person who acquires or disposes of prescribed interesis in
a MTIC will no longer have to notify the Board ol the change.
This provision is super{luous since a MIC is required under
subsection 42(3) Lo notify the Board in writing of changes in
its share register.
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Clauuse 21: Cross ownership Lo be noitilied

44 New subseclion 45(2) provides that where a MIC becomes aware
of cross ownership under subsecltion 45(1) it must nolify Lhe
Board immediately.

Clause 22: Review of certain decisions of the Board

approve Lhe surrender of a licence is reviewable by Lhe
Administralive Appeals Tribunal, as are decisions Lo revoke or
refuse Lo renew a licence.

45 Section 47 is amended so Lhat a decision of the Board not to

Clause 23: Slalement Lo accompany notice of reviewable decisions

46 Seclion 48 of Lhe Act is amended so that the Board is
required Lo nolify a MIC of ils righl Lo apply for review of a
decision by Lhe Board to refuse Lo approve the surrender of its
licence in Lhe same manner Lhal Lhe Board musi notifly Lhe right
of review of ils decision Lo revoke, or Lo refuse Lo renew a
licence.


















