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LAW AND JUSTICELEGISLATION AMENDMENT BILL (No.3)1994

GENERALOUTLINE

This Bill makesamendmentsof bothaminor policy natureandaminor
technicalnature,includingremovinggender-specificlanguage,to legislation
within theAttorney-General’sportfolio.

The Bill alsoconsequentiallyamendslegislationadministeredby the
Departmentsof IndustrialRelations,ImmigrationandEthnicAffairs andthe
Treasury.

TheBill will

(i) abolishtheSecurityAppealsTribunal,currently established
undertheAustralianSecurityIntelligenceOrganizationAct1979,and
createaSecurityAppealsDivisionof theAdministrativeAppeals
Tribunal (AAT), establishedunderthe AdministrativeAppeals
TribunalAct 1975 (AAT Act);

(ii) makeamendmentsconsequentialon theabolition of theSecurity
AppealsTribunalandthecreationof aSecurityDivision of the
AAT to the:

• AdministrativeDecisions(JudicialReview)Act1977;and

• MigrationAct1958;

(iii) insertanadditionalreading-downprovisionin the

ActsInterpretationAct1901;

(iv) amendtheAdministrativeAppealsTribunal Act1975 to give effectto
the recommendationsof theReportof theReviewon the
AdministrativeAppealsTribunal. Theseamendmentsare
directedat streamliningtheproceduresof the AAT andclarifying
thepowersof the AAT in proceduralmatters. TheBill will amend
theAct by providing:

• for two memberhearings;

• for the office of ConferenceRegistrar;

that,wherethepartiesconsent,theAAT maydispensewith
ahearingif the issuesaresuitablefor determinationin the
absenceof theparties;
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that, afteranapplicationfor reviewof a decisionhasbeen
lodged,thedecision-makermayonly varythedecision
where:

- thedecision-makeris specificallyauthorisedto dosoby

therelevantstatute;or

- theAAT andthe partiesconsent;and

• for reviewby theTribunalofa taxationof costs.

Somechangesto theAct recommendedby theReviewwere
enactedby AdministrativeAppealsTribunal AmendmentAct1993.

Theamendmentswill alsoprovidethat theAAT hasthepowerto
remitmattersto thedecision-makerforreconsiderationatany
stageof theproceedings;

(v) makeamendmentsconsequentialon theamendmentsto the
AdministrativeAppealsTribunal Act1975 to the:

• EstateDutyAssessmentAct1914;

• FederalProceedings(Costs)Act1981;

• FringeBenefitsTaxAssessmentAct1986;

• IncomeTaxAssessmentAct1936;

• Pay-roll TaxAssessmentAct1941;

• Pay-roll Tax (Territories)AssessmentAct1971;and

• Safety,Rehabilitationand CompensationAct1988;

(vi) amendtheFederalCourt ofAustraliaAct1976 to providefor a
reviewona questionof law ofawardsmadein arbitration;

(vii) amendtheJudiciaryAct1903 to repealsection77F(3);and

(viii) removegender-specificlanguagefrom theAdministrativeAppeals
Tribunal Act1975.

FINANCIAL IMPACT STATEMENT

TheBill will nothaveasignificantfinancialimpact.
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NOTESON CLAUSES

Clause1 - Shorttitle

1. ClauseI provides for the Act to becitedastheLawandJusticeLegislation

AmendmentAct(No. 3) 1994.

Clause2-Commencement

2. Clause2 providesfor thecommencementoftheAct. Subclause2(1)
providesthat,subjectto subclause2(2), theActwill commenceonRoyal
Assent.

3. Subclause2(2)providesthat the items in Schedule1 will take effecton 1
July 1995oron RoyalAssent,whicheveris thelater.

Clause3 - Amendments

4. Clause3providesfor theamendmentscontainedin theAct. Subclause
3(1) providesthat theActsreferredto in Schedule1 areamendedasset
out in thatScheduleandthat theotheritemsin thatSchedulehaveeffect
accordingto their terms.

5. Subclause3(2) providesthat theActsreferredto in Schedule2 are
amendedassetout in thatScheduleandthat theotheritemsin that
Schedulehaveeffectaccordingto their terms.

6. Subclause3(3) providesthat theAdministrativeAppealsTribunal Act1975
is amendedin accordancewith Schedule3, aswell asbeingamendedby
itemsin Schedules1 and2.

SCHEDULE1-AMENDMENTS RELATING TOTHE ABOLITION
OF THE SECURITYAPPEALSTRIBUNAL

Part 1-Amendmentsof theAdministrativeAppealsTribunal Act 1975

Item1 - Subsection3(1)

Item 1 of Schedule1 amendssubsection3(1) (Interpretation)of theAct by
definingtermswhichwill beusedin theexerciseby theAdministrative
AppealsTribunalof its newjurisdictionto reviewsecurityassessments.
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Item2 - Subsection19(2)

8. Item 2 ofSchedule1 amendssubsection19(2) (Divisions)of theAct by
insertingnewsubparagraph19(2)(baa).Newsubparagraph19(2)(baa)
will createtheSecurityAppealsDivision of theAdministrativeAppeals
Tribunalto exercisethis newjurisdiction.

Item3 - Section19

9. Item3 ofSchedule1 furtheramendssection19 of theActby inserting
newsubsection19(3B). Newsubsection19(3B)will prohibitanynon-
presidentialmemberof theAdministrativeAppealsTribunalwith pastor
presentASIO employmentfrom beingassignedto theSecurityAppeals
Division. Thisamendmentreflectsexistingsubsection42(2)of the
AustralianSecurityIntelligenceAct1979 (ASIO Act).

Item4 - Section19

10. Item 4 of Schedule1 furtheramendssection19 of theActby inserting
new subsection19(6). New subsection19(6)will requirecertain
jurisdictionof theAdministrativeAppealsTribunal to beexercisedby the
SecurityAppealsDivision. Thework of theformerSecurityAppeals
Tribunalwill, therefore,becarriedon in aseparateDivision of the
AdministrativeAppealsTribunal.

11. ThejurisdictionundertheArchivesAct 1983,currentlyvestedin the
AdministrativeAppealsTribunal,wasaddedto thework of theSecurity
AppealsDivisionbecauseits efficientexerciserequiresadegreeof
familiarity with nationalsecuritymatters. It is moreadministratively
convenientif only oneDivision of theTribunalhasto acquirethis
familiarity.

Items5 - 9

12. Items5 to 9 of Schedule1 arecomplementary.Items5, 7, 8 and9 prevent
theapplicationof existingsections21 (ConstitutionofTribunal for
exerciseof powers),21A (Reconstitutionof Tribunal in certaincases),22
(MemberPresiding)and23 (MemberofTribunalceasingto be available)
of theAct to theconstitutionof theSecurityAppealsDivision.

13. Item 6 insertsnewsection21AA. Newsection21AA will makespecific
provisionfor theconstitutionof theSecurityAppealsDivision. The new
provisionreflectsexistingsections45,51and53 of theASIO Act.

Items 10 - 11

14. Items10 and11 of Schedule1 arecomplementary.Item 10 excludes
existingsection27 (Personswho mayapply to theTribunal) of theAct.
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15. Item 11 insertsnewsection27AA in theAct. New section27AA will
providefor amorerestrictiveprovisionsregardingapplicationsto the
TribunalundertheASIO Act. This provisionreflectsexistingsections54
and63 of theASIO Act.

Items12-13

16. Items12 and13 of Schedule1 operatetogetherto preventexistingsection
28 (Personsaffectedby decisionmayobtainreasonsfor decision)of the
Act fromapplyingto mattersoverwhichtheAdministrativeAppeals
Tribunal’sjurisdictioncanonly be exercisedby theSecurityAppeals
Division (seeItem4 above).

17. Section28 of theAct is excludedbecausethe rights of affectedpersonsin
mattersoverwhichtheSecurityAppealsDivisionwill exercise
jurisdictionaregovernedby existingsection38 of theASIO Act and
subsection40(5)of theArchivesAct1983.

Items14-15

18. Items14 and15 ofSchedule1 alsooperatetogether.Theymodify section
29 (Mannerof applyingfor review)of theAct to theextentnecessaryto
accommodatethereviewof securityassessments,alongthelinesof
existingsection54 of theASIO Act.

Item 16 - After section29A

19. Item 16 of Schedule1 insertsnew section29B. Newsection29B will,
alongthe linesof existingsection56 of theASIO Act, requiretheTribunal
to givecopiesof anyapplicationto reviewasecurityassessmentto ASIO
andto theagencyto whichtheassessmentwassupplied.

Items17-22

20. Items17 to 22 of Schedule1 preventcertainprovisionsof the current
AdministrativeAppealsTribunalAct fromapplyingto reviewsof
securityassessments.Theexcludedprovisionsaresections30 (Partiesto
proceedingbeforeTribunal),30A (Interventionby Attorney-General),31
(Tribunal to determinepersonswhoseinterestsareaffectedby decision),
34 (Conferences),34A(Mediation)and35 (Hearingsto bein publicexcept
in specialcircumstances).

21. The provisionsdealingwithsuchmattersin connectionwith reviewof
securityassessmentsaresetoutin theproposedsection39A (seeItem36),
which is basedon existingsection58 oftheASIOAct.
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Items23 -24

22. Items23 and24 ofSchedule1 amendsection35 (Hearingsto be in public
exceptin specialcircumstances)to conferpoweron theTribunalto
protecttheidentitiesof witnesses.Thepowerunderthis sectionwill be
availablegenerallybut not in relationto the reviewof security
assessments.

Item25 - After section35

23. Item25 ofSchedule1 insertsnewsection35AA, which is basedon section
71 of theA5IO Act. New section35AA will enabletheTribunalto
preventdisclosureof informationabouta proceedingrelatingto the
reviewof asecurityassessment.

24. Newsection35AA is separatefrom section35 becauseproceedingsin the
SecurityAppealsDivisionrelatingto thereviewof securityassessments
arenotopento thepublic in thesamewayasotherproceedingsin the
AdministrativeAppealsTribunal.

Items26 -33

25. Items26 to 33 of Schedule1 preventvariousprovisionsof the
AdministrativeAppealsTribunalAct, which dealwith specific
proceduralmatters,relatingparticularlyto disclosure,from applying in
relationto reviewsof securityassessments.

26. Theexcludedprovisionsaresections35A (Participationby telephoneetc),
36 (Disclosurenotrequired:Attorney-General’spublic interest
certificate),36A (AnsweringquestionswhereAttorney-General
intervenesonpublic interestgrounds),36B (Disclosurenot required:State
Attorney-General’spublic interestcertificate),36C (Answeringquestions
whereStateAttorney-Generalintervenesonpublic interestgrounds),36D
(Public interestquestionsundersections36, 36A and36C),37 (Lodgingof
materialdocumentswith Tribunal)and38 (Powerof Tribunalto obtain
additionalstatements).

27. Theprovisionsdealingwith suchmattersin connectionwith thereview
of securityassessmentsaresetoutin proposedsections38A and39B (see
Items34 and36),which reflectsections38,57 and59 respectivelyof the
currentASIO Act.

Item34 - After section38

28. Item34 ofScheduleI insertsnewsection38A. Newsection38A will
obligeASIO to lodgedocumentswith theTribunalwhereanapplicant
who,becauseof a certificateby theAttorney-General,is not entitledto a
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statementof thegroundsfor assessmentappliesfor review. This new

sectionreflectssection57of thecurrentASIO Act.

Item35 - Section39

29. Item 35 of Schedule1 insertsnewsubsection39(2). Newsubsection39(2)
will preventsection39 (Opportunityto makesubmissionsconcerning
evidence)from applyingin relationto the reviewof securityassessments.

~ 30. Newsection39A (Item36) will dealwith suchmattersin connectionwith
proceedingsin theSecurityAppealsDivision.

Item 36 - After section39

31. Item36 of Schedule1 insertsnew sections39A (Procedureatcertain
hearingsin SecurityAppealsDivision) andsection39B (Certain
documentsandinformationnot to bedisclosedin proceedingsbefore
SecurityAppealsDivision) in theAct.

32. New section39A is basedon section58 of thecurrentASIO Actandnew
section39B reflectssection59 of theASIO Act. However,newsection
39Awill no longerrequireASIOandtheagencyto which it suppliedthe
securityassessmentto beabsentwhentheTribunal is hearingthe
applicant. It will no longerrequiretheapplicantor therepresentativeof
theapplicantto beabsentin all caseswheretheTribunalis hearingASIO
or theagency.

33. Theapplicantmustnotbepresentatthepresentationof materialwhere
theMinister responsiblefor the ASIO Act certifiesthat its disclosure
would prejudicesecurityor thedefenceof Australia. Wheresucha
certificateis issued,theapplicant’srepresentativemayonly bepresent
with the consentof theMinister. If theapplicant’srepresentativeis
presentwhensuchmaterialis presented,he or shemustnot discloseit
underpenaltyof imprisonmentfor 2 years.

Item37- Section43

34. Item37 of Schedule1 amendsexistingsection43 (Reviewby Tribunal) by
makingit subjectto newsection43AAA (Findingsof Tribunalin certain
proceedingsbeforeSecurityAppealsDivision) andnewsubsection65(3)
of theASIOAct (Referenceof certainmattersto Tribunalby Minister).

35. Section43 containsvariousprovisionsrelatingto theTribunal’spowers
andprocedureson review. Newsection43AAA modifiesthesepowers
andproceduresin jurisdictionexercisedby theSecurityAppealsDivision
soasto meetthespecialrequirementsof thatjurisdiction.
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36. New subsection65(3)of theASIO Act excludestheseprovisionsfrom
applyingto referencesto theTribunalby theMinister sothatthe
decisionsasto communicationorpublicationof findingsandalterationof
recordsmay,asatpresent,be takenby theMinister.

Item38 - After section43

37. Item38 ofSchedule1 insertsnewsection43AAA (Findingsof Tribunalin
certainproceedingsbeforeSecurityAppealsTribunal). Newsection
43AAA reflects sections60 and61 of thecurrentASIO Act andsetsout
thepowersanddutiesof theTribunal in makingfindings in a security
assessmentreview.

Items39 -41

38. Items39,40and41 ofSchedule1 amendcrossreferencesin section46
(Sendingof documentsto, anddisclosureof documentsby, theFederal
Courtof Australia)of theAct to ensurethat thenewjurisdictionof the
FederalCourtto hearappealsandreferencesonquestionsof law in
securityassessmentsdoesnot leadto disclosurecontraryto thepublic
interest.

Item42 - Section66

39. Item42 of Schedule1 addsa noteattheendof section66 (Confidential
informationnot to bedisclosed)of theAct. This notewill referthereader
on to section81 of theASIOAct (Secrecy),which imposesadditional
secrecyobligationson currentorformerofficersof theTribunal in respect
of securityassessmentreviews.

Item 43 - Beforesection70

40. Item43 ofSchedule1 insertsnewsection69B in theAct. New section69B
will enabletheTribunal to awardcostsin appropriatecasesto successful
applicantsfor reviewof securityassessments.New section69B reflects
section72A of theASIO Act.

Item44 - Transitional

41. Item44 ofSchedule1 is a transitionalprovisionwhichwill ensurethat
despitetherepealof theprovisionsof theASIO Act establishingthe
SecurityAppealsTribunal,non-presidentialmembersof it aretakento be
membersof theAdministrativeAppealsTribunalfor theunexpired
portionof theirtermsof office.
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Part 2 - Amendmentof theAdministrativeDecisions(JudicialReview)Act

1977

Item45 - Schedule1

42. Item45 ofSchedule1 addssubsection(w) at theendofSchedule1 of the
Act. Subsection(w) will providethat decisionsof theAdministrative
AppealsTribunalmadeonsecurityassessmentreviewsaredecisionsto
whichtheAdministrativeDecisions(JudicialReview)Act1977doesnot
apply.

43. This provisionreflectssection62 of theASIOAct andthelisting of
decisionsundertheASIO Act in Schedule1 to theAdministrativeDecisions
(JudicialReview)Act1977.

Part 3 - Amendmentsof theAustralian SecurityIntelligenceOrganization
Act 1979

Item46 - Section35

44. Item46 ofSchedule1 deletesfrom section35 (Interpretation)of theASIO
Act referencesto membersof theTribunalbecausethesematterswill now
bedealtwith in theAdministrativeAppealsTribunal Act.

Item47-Section35 (definition of “Tribunal”)

45. Item47 of Schedule1 amendssection35 of theAct by changingthe
definitionof ‘Tribunal’ from theSecurityAppealsTribunalto the
AdministrativeAppealsTribunal. TheASIOAct will still containsome
referencesto theTribunal.

Items48 -49

46. Items48 and49 amendsection36 (Partnot to applyto certain
assessments)of theASIO Act by up-datingreferencesto provisionsin the
Migration Act1958.

Item50 - Subsection37(5)

47. Item50 of Schedule1 amendssubsection37(5)(SecurityAssessments)to
referto thepreciseprovision,insteadof to theDivision, undertheAct
underwhich applicationsfor reviewof securityassessmentscanbemade
to theTribunal.

Item51 - Division 3 of PartIV

48. Item 51 ofSchedule1 repealsDivision3 of PartIV (Establishmentand

Organizationof SecurityAppealsTribunal)of theASIO Act.
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49. Theprovisionsof Division3 ofPartN of theAct will be reflectedin new
section21AA of theAdministrativeAppealsTribunalAct orareno
longerneeded.

Item52 - Section54

50. Item52 ofSchedule1 repealsexistingsection54 andinsertsnewsection
54. Newsection54 will dealwith manyaspectsofapplicationsfor
reviewofsecurityassessments.

51. Newsection54 will replaceexistingsection54with aprovisionwhich
simplystateswhatapplicationsfor reviewmaybemadeto theTribunal.
Thesemattersaredealtwith in moredetailin thenewsection27AA and
paragraph29(1)(ca)of theAdministrativeAppealsTribunalAct (see
Items11 and15).

Item53 - Sections55 to 60A

52. Item53 ofSchedule1 repealssections55 to 60A of theASIOAct which
setout thepowers,dutiesandproceduresoftheexistingTribunal.
Similarprovisionswill beinsertedin theAdministrativeAppeals
TribunalAct (for example,seeItems16,34,36and38).

Item54 - Sections62 to 63

53. Item54 ofSchedule1 repealssections62 (Findingsnot tobechallenged)
and63 (Reviewof findings)of theAct Thefmdingsof theTribunal m
securityassessmentreviewswill notbesubjectto ADJR review(seeItem
45)butwill besubjectto appealorreferenceon questionsof law to the
FederalCourtlike anyotherdecisionof theAdministrativeAppeals
Tribunal.

54. Existingsection63 will bereflectedin subsection54(2)of theASIOAct
(seeItem52) andsection27AA of theAdministrativeAppealsTribunal
Act (seeItem11).

Item55 - Subsection65(3)

55. Item55 ofSchedule1 updatesthereferencesto theprovisionsto whicha
reviewundersection65 (Referenceof certainmattersto Tribunalby
Minister)is notsubject.

Item56-Division 5 ofPartN

56. Item56 ofSchedule1 repealsDivision5 of PartIV (Procedureand
Evidence)on thebasisthatadequateprovisionis alreadymadeby the
AdministrativeAppealsTribunalAct.
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Item57-Headingto Division 6 ofPartIV

57. Item57 ofSchedule1 deletestheheadingto Division 6 ofPartIV on the
basisthat it only containsonesectionandshouldbepartofDivision 4.

Item58-Sections72 to 80

58 Item58 of Schedule1 repealssections72 to 80 on thebasisthat they
duplicateprovisionsin theAdministrativeAppealsTribunalAct. A
replacementfor section72A (Costs)is insertedin theAdministrative
AppealsTribunalActby Item43-newsection6913.

Item59-Sections82 and83

59. Item59 ofSchedule1 repealssections82 and83 on thebasisthatthey

duplicateprovisionsin theAdministrativeAppealsTribunalAct.

Item60-Savingandtransitionalprovisions

60. Item60 ofSchedule1 is a transitionalprovisionin relationto any
uncompletedbusinessof,orrelatingto, theSecuntyAppealsTribunal

Part4-Amendmentof theMigration Act 1958

Item61 - Subsection202(5)

61. Item61 of Schedule1 omitsexistingsubsection202(5)andinsertsnew
subsection202(5)of theAct. Newsubsection202(5)will update
referencesin theMigrationAct1958to theprocedure for review of
securityassessments,in accordancewith theaboveamendments.

SCHEDULE2- OTHERAMENDMENTS

Amendmentof theActsInterpretationAct 1901

Item 1 - After section15A

62. ItemI ofSchedule2amendstheActsInterpretationAct1901 to insertan
additionalreading-downprovision,newsubsection51AAA

63. Theprovisionis intendedto provideguidancein theinterpretationof
provisionsin Actswhich havea valid application,butwhich canalsobe
interpretedashavmganmvahdapplication In somerecentcases,(for
exampleChu KhengLim vMinister for Immigration, Local Governmentand
EthnicAffairs(1992)176 CLR 1 andNationwideNewsPtyLtd v Wills (1992)
177CLR 1) theHigh Courthasfoundtheinvalidapplicationsofsuch
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provisionsto be inseverable,andthereforehasfoundtheprovision
wholly invalid.

~4. Newsubsection15AAA(1) will providethatif a provisionin its
applicationtoa particularperson,thing, circumstanceetcwould exceed
Commonwealthpower,butwouldvalidly applyto anotherparticular
person,thing,orcircumstance,theParliamentintendedthatthe
provisionshouldnothavetheinvalid application,butshouldhavethe
valid application.This is subjectto acontraryintentionapparentin the
Act concerned.

65. New subsection15AAA(2) will specifytwo exampleswhereacontrary
intentionwill beapparent.

66. New subsection15AAA(3) will makeit clearthat thespecificexamplesof
a contraryintentionlisted in subsection(2) arenot to limit thecases
wherea contraryintentionmaybe takento appearfor thepurposesof
subsection(1).

67. New subsection15AAA(4) will providethatsection15AAA appliesto a
provisionof anyAct regardlessof whetherit wasenactedbeforeorafter
thecommencmentof section15AAA.

68. New subsection15AAA(5) will makeit clearthat newsection15AAA is
not to derogatefrom existingsection15A oftheActsInterpretationAct
1901.

69. New subsection15AAA(6) will definevarioustermswhichappearin
newsection15AAA.

Amendmentsof theAdministrativeAppealsTribunal Act 1975

InterpretationandCompositionof theTribunal

Items2-4- Section3

70. Item2 of Schedule2 amendssubsection3(1)oftheAct by revisingthe
definition of “officer oftheTribunal” to include“ConferenceRegistrar”
and“District Registrar”. Theseamendmentsareconsequentialto the
amendmentsto section24Nat Items11 - 14 ofSchedule2.

71. Item3 of Schedule2 amendssubsection3(1) of theAct by substitutinga
reviseddefinition of “Tribunal”. “Tribunal” will bedefinedto meanthe
AdministrativeAppealsTribunalestablishedby theActand,in relation
to aproceeding,theTribunalasconstitutedfor thepurposesof the
proceedingsincludingamemberorofficerexercisingpowersof the
Tribunal.
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72. Item4 of Schedule2 amendssubsection3(1)of theAct by inserting
definitionsof “ConferenceRegistrar”,“District Registrar”and
“proceeding”.

73. “Proceeding”will bedefinedto includeanapplicationfor review,an
incidentalapplicationin thecourseof, orin connectionwith, an
applicationfor review,otherapplicationsthat maybemadeto the
Tribunal includinganapplicationfor a costscertificateundertheFederal
Proceedings(Costs)Act1981 andanymatterreferredto theTribunal for
inquiryorreviewunderanAct. Mattersmaybe referredto theTribunal
for inquiry and/orreview,for example,undersection65 of the
AustralianSecurityIntelligenceOrganizationAct1979 (Referenceof certain
mattersby Minister for a reportby theTribunal) or undersection11 of
theOmbudsmanAct 1976(Ombudsmanmayrecommendthatthe
principal officer of aDepartmentor authorityreferamatterto theAAT
for anadvisoryopinion

Item5 -Section5

74. Item 5 of Schedule2 amendssection5 of theAct to providethat the
Tribunal consistsof thePresident,otherpresidentialmembers,senior
Membersandothermembers.

75. Theseamendmentswill ensurethat theTribunalis clearlyand
consistentlydefinedfor theexerciseof its powersfor variouspurposes.

Constitutionof theTribunal for the exerciseof powers

Item6 - Subsection21(1)

76. Section21 of theAct providesfor theconstitutionof theTribunal. Item 6
amendssubsection21(1)by omitting thesubsectionandsubstitutingnew
subsections21(1),(1AA) and(lAB). Theseprovisionswill give greater
flexibility in constitutingtheTribunalby allowing theTribunal to be
constitutedby a3 member,2 memberorsinglememberTribunal as
appropriate.

77. Newsubsection21(1)will providethat,unlessspecificallyauthorised,the
Tribunalmaynotbeconstitutedby morethan3 members

78. Newsubsection21(1AA) will providethattheTribunalasconstitutedfor
a proceedingmustnot includemorethanonepresidentialmemberwho
is ajudge- thisreiteratesexistingsubparagraph21(1)(aa)andis designed
to facilitatethemostefficientuseof resourcesof themembersof the
Tribunalwhileatthesametimerecognisingthat in complexmattersit is

P appropriatefor a judgeto sit on theTribunal.
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79. Newsubsection21(lAB) will providethatwheretheTribunalis
constitutedby 2 or3 membersatleastoneof thosemembersmusta
presidentialmemberoraseniormember.

80. CurrentlytheTribunal mayonly beconstitutedby 2 memberswhereone
memberhasceasedto beamemberor is unavailable,undersection23 of
theAct. Theability to constitute2 memberTribunalswill givethe
Tribunalgreaterflexibility in managingits resources,is morecost
effective,andmayleadto mattersbeingdealtwith morequickly by the
Tribunal.

Item7-Subsection21(1A)

81. Subsection21(1A) of theAct providesfor theTribunalto beconstituted
in a certainwayfor theexerciseofpowersunderspecifiedsections.Item
7 of Schedule2 makesaconsequentialamendmentto subsection21(1A)
to insertreferencesto subsection34A(4),andsections69A and69B. This
will ensurethat thepowersof theTribunal to endorseamediated
agreementundersubsection34A(4),andits powersin relationto costs
undernewsections69Aand69B mayonly be exercisedby a Tribunal
constitutedin accordancewith subsection21(1A).

ReconstitutionofTribunal in certaincases

Item8 - Subsection21A(3)

82. Item 8 makesaconsequentialamendmentto subsection21A(3) of theAct
to reflectnewsubsections21(1)(1AA) and(lAB), by substitutinga new
subsection21A(3).

Two memberhearings

Item 9 - Subsection23(2)

83. Section23 of theAct currentlyprovidesthattheTribunalmayonly be
constitutedby 2 memberswhereonememberhasceasedto beamember
or is unavailable.Existingsubsection23(2)dealswith thesituationwhere
a proceedingis reheardandallows theTribunalto haveregardto the
recordof,andevidencegivenin, the first proceedingattherehearing.

84. Newsubsections21(1),(1AA) and(lAB) will allowtheTribunalto be
constitutedby 2 memberswheneverit is appropriateto do so. Item9 of
Schedule2 amendssection23 by omitting existingsubsection23(2) - this
provisionis reinsertedasnewsubsection23B whichdealswith all cases
whereaproceedingis reheardby theTribunal.
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DisagreementwhereTribunal constitutedby 2 members

Item 10 - After section23

85. Item 10 insertsnewsections23A and2313whichwill dealwith the
situationwherea 2 memberTribunalfails to agree.Newsection23Awill
providethat wherethe2 membersfail to agreethematterwill be reheard
by aTribunalconstitutedin accordancewith adirectionof thePresident.

86. The costsof therehearingwill bedealtwith undertheFederalProceedings
(Costs)Act 1981. TheFederalProceedings(Costs)Act1981 is
consequentiallyamendedby Items37-42 of Schedule2 to providethat
anapplicantis entitledto acostscertificatein thosecircumstances.
UnderthatAct theAttorney-Generalmayauthorisepaymentin relation
to thecostscertificate.Theseprovisionswill alsoapplyto thecostsof a
rehearingundersection23.

87. Newsection23B will providethat therecordof, andevidencegivenin,

thefirst proceedingmaybe takeninto accountattherehearing.

DeputyRegistrarsandstaffof theTribunal

Items11 -15 - Sections24Nand24P

88. Items11 - 14 of Schedule2 amendsection24N to providethat the officers
of theTribunalcomprisetheRegistrar,District Registrars,Conference
RegistrarsandDeputyRegistrars. Theseamendmentsreflect the
administrativepracticesof theTribunalunderwhich muchof thework is
decentralisedandis undertakenby District Registrars.

89. Item 12 insertsnewsubsections24N(1A) and(1B) which will providefor
thenewoffice of ConferenceRegistrar.Newsubsection24N(1A) will
providethatConferenceRegistrarsareto beappointedby thePresident.
Newsubsection24N(1B) will allowapersonwho is appointedasa
District Registrar,ConferenceRegistraror DeputyRegistrarto be
appointedto anotherof thoseofficeswithoutaffecting theother
appointment.

90. Items13 - 15 of Schedule2 makeconsequentialamendmentsto sections
24Nand24P to refer to District RegistrarsandConferenceRegistrarsas
necessary.District RegistrarsandConferenceRegistrarswill be
appointedor employedunderthePublic ServiceAct1922andhavesuch
powersandfunctionsasaregivenby theAct orby thePresident.

91. TheDistrict Registraris thememberof staffof theTribunalwho is in
chargeof aDistrict Registry. TheTribunalhasregistriesin all capital
citiesandin Parramatta,NSW.
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92. Conferencesmaybeheldin relationto anapplicationundersection34 of
theAct. Theyareanimportantpartof theTribunal’s reviewprocess.
ConferenceRegistrarswill conductconferencesundersection34 of the
Act. Theestablishmentof statutoryappointmentsfor conference
registrarswill enhancethe independenceof theconferenceprocess.

Restrictiononpowersof decision-makerafterapplicationfor reviewis made

Item 16 - After section25

93. Item16 ofSchedule2 insertsnewsection26 which will clarify thepowers
of adecision-makeraftera decisionhasbeenreferredto theTribunal.
This will removeanydoubtsas to thepowersof decision-makersto vary
a decisionwhich hasbeenreferredto theTribunalandwill setout the
circumstancesin whichadecision-makermayvaryadecision.Those
circumstancesarewhereavariationis:

• specificallyauthorisedby statute;or

• thepartiesandtheTribunalconsent.

94. Subsection26 (2) will providethattheTribunalmayalterthedecisionby
varying the decision,settingasidethedecision,or settingasidethe
decisionandsubstitutingadecision.

Item17- Subsection29(11)

95. Item 17 makesaconsequentialamendmentto subsection29(11)to inserta
referenceto District Registrars.

Circumstancesin whichhearingmaybedispensedwith

Item 18 - After section34A

96. Item 18 of Schedule2 insertsnew subsection34B which will providefor
theTribunal to makeadecision‘on thepapers’. Currentlyanapplication
cannotbedeterminedwithout ahearing.

97. Newsection3413 will allow theTribunal,wherethepartiesconsent,to
dispensewith ahearingif theissueor issuesaresuitablefor
determinationin theabsenceof the parties.

Item 19 - Subsection36D(5)

98. Item19 of Schedule2 makesconsequentialamendmentsto subsection
36D(5) to insertreferencesto District RegistrarsandConference
Registrars.
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Lodgingof materialdocuments

Item20 - Subsection37(1)

99. Section37 oftheAct providesfor thedecision-makerto lodgecopiesof
documents,whichsetout thereasonsfor thedecisionandrelated
documents,with theTribunal. Item 24 ofSchedule2 amendssection37
to clarify theprocedurewherea claim for confidentialityis madeunder
section35 of theAct, limit thenumberof copiesofdocumentsrequiredin
certaincircumstancesandprovidefor anextensionof timefor lodging
documents.

100. Existingsubsection37(1)will bedeleted. Newsubsection37(1)will
providethat two copiesof therelevantdocumentsareto belodgedwith
theTribunalwithin 28 daysorwithin suchfurtherperiodastheTribunal
allows. Newsubsection(1AA) will providethatfurthercopiesmaybe
lodgedwith theTribunalasrequired.Theseprovisionswill ensurethat
additionalcopiesof statementsareonly requestedwhennecessary.

101. Thepreparationof a full statementof reasonsmaynot alwaysbe
necessary,andin certaincasesmayunduly delayprogressof thematter.
If thedecisionunderreviewis fully andclearlystatedin anexisting
documentordocuments,thepurposeof a section37 statementcanbe
fulfilled by providingacopyof thosedocuments.New subsections
37(1AB) and(1AC) will allow thePresidentto acceptacopy of the
documentor documentssettingout the decision,with thepowerto direct
lodgmentofa full statementof reasonsat a laterdate.

102. Newsubsection37(1AD) will providethatwherea statementof reasons
hasalreadybeenprovidedundersection28 it is unnecessaryforan
additionalstatementofreasonsto be preparedundersection37. Copies
ofthesection28 statementof reasonswill berequiredto belodgedwith
theTribunal.

103. Newsubsection37(1AE)will providethatthedecision-makeris required
to serveonecopyof thestatementof reasonsoneachotherpartyto the
proceeding.

104. New subsection37(1AF)will providethatadecision-makerwho lodges
anapplicationfor confidentialityundersection35 shall lodgewith the
Tribunalandserveon theotherpartiesastatementthat excludesthe
documentswhicharethesubjectof theclaimof confidentiality.

105. Newsubsection37(1AG) will providethatwhereanapplicationfor
confidentialityis madeandsubsection37(1AF) appliesthe
decision-makerwill still berequiredto lodgeall theothersection37
documents.
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Item 21 - Subsection40(1A)

106. Item 21 of Schedule2 makesaconsequentialamendmenttosubsection
40(1A)to inserta referenceto aDistrict Registrar.

Powerto remit mattersto decision-makerfor furtherconsideration

Item22 - After section42C

107. TheTribunaldoesnothavethepowerto orderthatamatterberemitted
thedecision-makerfor furtherconsiderationunlessit setsasidethe
decisionundersubparagraph43(c)(ii) oftheAct. Thiscanresultin
mattersproceedingto a hearingevenwherethepartiesagreethatthe
decision-makershouldreviewthedecision.

108. Item 22 of Schedule2 insertsnew section42Dwhichwill providethat the
Tribunalhasthepowerto orderthat amattermaybe remittedto the
decision-makerfor furtherconsiderationatanystageoftheproceedings.
Wherea decisionis remittedthedecision-makermayaffirm,vary,orset
asidethedecisionandmakeanewdecisionin substitutionfor the
decisionsetaside.

109. Newsubsections42D(3)and(4)will providethatwhereadecisionis
varied,ora newdecisionis substituted,theapplicantmayproceedwith
theapplicationfor reviewin respectof thevariedornewdecisionor
withdrawtheapplication.

Item23 - Subsection43(4)

110. Item 23 of Schedule2 makesaconsequentialamendmentto subsection

43(4) to insertareferenceto a District Registrar.

Operationandimplementationofadecisionthatis subjectto appeal

Item24 - After subsection43(5B)

111. Item24 ofSchedule2 amendssection43 by insertingnewsubsection
43(5C). Newsubsection43(5C)will providethatwheretheTribunalhas
madeanorderstayingthedecisionunderreviewwhichhasremainedin
forceuntil theTribunal’sdecision,unlesstheTribunalor theFederal
Courtotherwisedirects,thatdecisiondoesnot comeinto effectuntil the
time foranappealto theFederalCourthasexpiredor theappealis
determined.

112. This ameTidmentwill resolvetheproblemof theTribunal having
exhaustedits powers,orbeingfunctusofficio, onceits decisionhasbeen
given.
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Correctionof errorsin decisionsorstatementof reasons

Item25 - Beforesection43A

113. Item25 of Schedule2 insertsnewsection43AA which will providethe
Tribunalwith theexpresspowerto correctanobviouserrorin thetext of
thedecisionor in awrittenstatementof reasons.Newsubsection
43AA(3) providesexamplesof obviouserrors,suchasaclericalor
typographicalerrororaninconsistencybetweenthedecisionandthe
statementof reasons.

Item26 - After subsection44(2A)

114. Item26 of Schedule2 amendssection44 by insertingnewsubsection
44(213). Newsubsection44(2B) will consequentiallyamendsection44 to
give theFederalCourta discretion,in theinterestsofjustice,to extend
thetimein which anappealmaybe lodgedwherethewrittenstatement
of reasonscontainsreasonsthat werenot in theoralstatementorthetext
is alteredundernewsection43AA.

Officersof theTribunal

Item27-Section65

115. Item27 ofSchedule2 repealsexistingsection65 andsubstitutesa new
section65. Theamendmentwill simplify theexistingprovisionaswell as
extendingit to applyto ConferenceRegistrarsandDistrict Registrarsas
well astheRegistrarandDeputyRegistrars.Theextensionis doneby the
reviseddefinitionofofficer of theTribunalatItem3.

Applicationof confidentialityprovisionsof otherActs

Item28 - After section66

116. Item28 ofSchedule2 insertsnewsection66A. Newsection66A will
providethat theconfidentialityprovisionsofotherActsapply to officers
of theTribunal. This amendmentwill clarify theuncertaintyasto
whether,withoutanyorderof theTribunal,aconfidentialityprovisionin
anotherActappliesto protectan officer ormemberoftheTribunal.

Lodgingof documents

Item 29 - Subsection68(1)

117. Item 29 of Schedule2 makesanamendmentto section68 to clarify that

documentsareto belodgedata registryoftheTribunalratherthanatthe

officeofa RegistrarorDeputyRegistrar.
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Calculationof shortperiodsof time

Item30 - After section68

118. Item30 of Schedule2 insertsnewsection68A. Thereis currentlyno
provisionin theAct dealingwith thereckoningof time,althoughsection
36 of theActsInterpretationAct1901 providessomeguidance.New
section68A will providethatwheretheperiodof time fordoinganything
is lessthan7 days,timeshallnotrunondayswhentheregistryin which
theapplicationwasfirst lodgedis closed.

Procedurefor taxing costs

Item31 - After section69

119. Item31 of Schedule2 insertsnewsection69A. Newsection69A will
providea mechanismfor determiningcostswheretheTribunal awards
costsundertheAct oranyotherAct. Newsubsection69A(1) will
providethatwherethepartiesareunableto agreeon theamountof costs,
thePresidentmaydirect theTribunalto taxorsettletheamountof costs,
ordirect that thecostsbetaxedby theRegistrar,aDistrict Registrarora
DeputyRegistrar.

120. New subsection69A(2) will providefor a party to applyto theTribunal
fora reviewof theamounttaxedby theRegistrar,aDistrict Registrarora
DeputyRegistrar.

121. Newsubsection69A(3) will setout theTribunal’spowersona reviewin
similar termsto subsection43(1).

122. New subsection69A(4)will providefor anamountof costsorderedby
theTribunalto bepaidto a party to berecoverableasadebtdueto that
party. Thiswill allowthedebtto berecoveredin acourtwhichhas
jurisdictionandovercomestheTribunal’sinability to enforcesuchan
orderitself.

Regulationmakingpowers

Item 32 - After subparagraph70(2)(a)(i)

123. Item 32 ofSchedule2 amendstheregulationmakingpowerof section70
of theAct. Item32 will insertnewsubparagraph(ia) which will provide
that theregulationsmayprescribefeesin relationto a taxationof costs.
Thiswill allowtherecommendationof theReview,thata feeof $5 for
each$100orpartthereof,for ataxationof coststo beimplemented.
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Amendmentof theEstateDutyAssessmentAct 1914

Item33 - Subsection48A(4)

124. Item33 of Schedule2 makesa consequentialamendmentoftheEstate
DutyAssessmentAct1914 to inserta referenceto a District Registrar.See
Items11 - 14 which referto theoffice of District Registrar.

Amendmentsof theFederalCourt ofAustraliaAct1976

Item34 - Section53A

125. Item34 ofSchedule2 insertsnewsubsection53A(2) in theAct.

126. Newsubsection53A(2) will providethat theRulesof Courtmaymake
provisionfor theregistrationofawardsmadein anarbitration.

Powerofarbitratorto referquestionof law to theCourt

Item35 - After section53A

127. Item35 ofSchedule2 insertsnewsections53AA and53AB in theAct.
Newsubsection53AA will providefor thepowerof anarbitratorto refer
a questionoflaw to theCourt.

128. Newsubsection53AA(l) will provide for questionsof law to bereferred
to theCourtwhereamatterhasbeenreferredto arbitrationbut therehas
notbeenanawardmadein respectof thearbitration.In suchsituations
whena partyto thearbitrationhasrequestedthearbitratorto applyto
theCourtfor leaveto referto theCourt thequestionof law arisingin the
arbitration,thearbitratormayapplyto theCourtoraJudgefor leaveto
referthequestion.

129. Newsubsection53AA(2) will providethatwheretheChiefJustice
considersthatanapplicationfor leaveis of sufficientimportanceto
justify thegiving of a direction,theChiefJusticemaydirect that the
jurisdictionis to beexercisedby theFull Court.

130. Newsubsection53AA(3) will providethat theCourtmustnot grantleave
unlessit is satisfiedthatthedeterminationofthequestionoflaw,before
anawardhasbeenmadein thearbitration,might resultin substantial
savingsto thepartiesto thearbitration.

131. Newsubsection53AB will providefor theapplicationto theCourtfor
reviewof theawardon aquestionof law.

132. New subsection53AB(l) will providethat wherea matterhasbeen
referredto anarbitratorandthearbitratorhasmadeanawardwhichhas
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beenregisteredby theCourt,apartyto theawardmayapplyto the
Courtfor areview,onaquestionof law,of theaward.

133. Newsubsection53AB(2) will providethataparty to anawardmayapply
to theCourtfor areview,onaquestionof law,of theaward.

134. Newsubsection53AB(3) will providethat wheretheChiefJustice
considersthat anapplicationfor reviewis of sufficient importanceto
justify thegiving of a direction,theChiefJusticemaydirect that the
jurisdictionis to beexercisedby theFull Court.

135. Newsubsection53AB(4) will providethattheCourtmaydeterminethe
questionof law andmakesuchordersasit thinksappropriate.

136. New subsection53AB(5) will providethataparty to anarbitrationcan
applyto theCourtoraJudgefor anorderthat thecostsof thearbitration
be taxed.

137. New subsection53A13(6)will providethat thepersonwhomakesan
applicationfor taxationof costsis not liable to paymorethantheamount
ofcostsastaxed.

Item36 - After section54(1)

138. Item36 ofSchedule2 insertsnewsubsection54(1A) in theAct. New
subsection54(IA) will providethatsubsection54(1)doesnot applyto an
awardmadein anarbitrationunlesstheawardhasbeenregisteredwith
theCourt.

Amendmentsof theFederalProceedings(Costs)Act 1981

Items37 -42

139. Items37 to 42 of Schedule2 makeconsequentialamendmentsof the
FederalProceedings(Costs)Act 1981. Theseamendmentswill ensurethat
whereamatteris reheardby theAdministrativeAppealsTribunalunder
sections23 or 23A of theAdministrativeAppealsTribunalActan
applicantis entitled to acostscertificateundertheFederalProceedings
(Costs)Act. TheAttorney-Generalwill beableto authorisepaymentin
relationto acostscertificateup to amaximumamountof$2,000. See
item 10 which insertssection23A.
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Amendment of the Fringe BenefitsTaxAssessmentAct 1986

Item43 - Subsection133(4)

140. Item43 ofSchedule2 makesaconsequentialamendmentof theFringe
BenefitsTaxAssessmentAct1986 to insertareferenceto aDistrict
Registrar. SeeItems11 - 14 which referto theoffice ofDistrict Registrar.

Amendmentof the Income TaxAssessmentAct 1936

Item 44 - Subsection265(4)

141. Item 44 of Schedule2 makesaconsequentialamendmentof the Income
TaxAssessmentAct1936 to inserta referenceto aDistrict Registrar. See
Items11 - 14 which refer to theofficeof District Registrar.

Amendmentof theJudiciaryAct1901

Item 45 - Subsection77F(3~

142. Item45 of Schedule2 repealssection77F(3)of theAct. Section77F(3)
confersa personalpoweron theChiefJusticeoftheHigh Courtto issue
commissionsto personsauthorisingthemto administeroathsand
affirmationsfor thepurposesofproceedingsin theHigh Court. The
exerciseof thispowerceasedin 1972. Section77G enablestheCourtto
issuesuchcommissions.

143. In additiontheHigh CourtRulesandtheEvidenceAct togetherallow for
affidavit evidencetobe takenby abroadclassof personswithout the
needfor specialcommissions.

Amendment of thePay-roll Tax AssessmentAct1941

Item46-Subsection70(4)

144. Item46 ofSchedule2 makesa consequentialamendmentof thePay-roll
Tax AssessmentAct1941 to insertareferenceto aDistrict Registrar.See
Items11 - 14 which refer to the officeof District Registrar.

Amendmentof thePay-roll Tax (Territories)AssessmentAct1971

Item47 - Subsection69(4)

145. Item 47 of Schedule2 makesaconsequentialamendmentof the Pay-roll
Tax (Territories) AssessmentAct1971 to insertareferenceto a District
Registrar. Seeitems11 - 14 which refer to the office of District Registrar.
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Amendment of the Safety,Rehabilitation andCompensationAct 1988

Items48 -49

146. Items47 and48 of Schedule2 makeconsequentialamendmentsof the
Safety,Rehabilitationand CompensationAct1988 to insertreferenceto a
District Registrarandto providethat forthepurposesof section69A the
responsibleauthorityis aparty to theproceeding.SeeItems11 - 14
which refer to theoffice of District RegistrarandItem 31 whichinserts
section69A.

SCHEDULE3

Additionalamendmentsof theAdministrativeAppealsTribunalAct1975

ItemsI - 4

147. Items1 - 4 of Schedule3 removegender-specificlanguagefrom the

AdministrativeAppealsTribunal Act 1975.
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