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LAW AND JUSTICELEGISLATION AMENDMENT BILL (No.3)1994

GENERALOUTLINE

This Bill makesamendmentsof botha minor policy natureanda minor
technicalnature,including removinggender-specificlanguage,to legislation
within theAttorney-General’sportfolio.

The Bill alsoconsequentiallyamendslegislationadministeredby the
Departmentsof IndustrialRelations,Immigration andEthnicAffairs andthe
Treasury.

The Bill will

(i) abolishtheSecurityAppealsTribunal,currently established
undertheAustralianSecurityIntelligenceOrganizationAct 1979,and
createaSecurityAppealsDivision of theAdministrativeAppeals
Tribunal (AAT), establishedunderthe AdministrativeAppeals
TribunalAct 1975 (AAT Act);

(ii) makeamendmentsconsequentialon theabolition of theSecurity
AppealsTribunalandthecreationof aSecurityDivision of the
AAT to the:

• AdministrativeDecisions(Judicial Review)Act 1977;and

• Migration Act 1958;

(iii) amendtheAdministrativeAppealsTribunalAct 1975 to give effect to
the recommendationsof theReportof the Reviewon the
AdministrativeAppealsTribunal. Theseamendmentsare
directedat streamliningtheproceduresof the AAT andclarifying
thepowersof theAAT in proceduralmatters. TheBill will amend
theAct by providing:

• for two memberhearings;

• for theoffice of ConferenceRegistrar;

• that,wherethepartiesconsent,theAAT maydispensewith
ahearingif the issuesaresuitablefor determinationin the
absenceof the parties;



that,afteranapplicationfor reviewof adecisionhasbeen
lodged,thedecision-makermayonly vary thedecision
where:

- thedecision-makeris specificallyauthorisedto do soby
the relevantstatute;or

- the AAT andthe partiesconsent;and

• for reviewby theTribunalof a taxationof costs

Somechangesto the Act recommendedby theReviewwere
enactedby AdministrativeAppealsTribunalAmendmentAct1993.

Theamendmentswill alsoprovidethat theAAT hasthe powerto
remitmattersto thedecision-makerfor reconsiderationat any
stageof the proceedings;

(iv) makeamendmentsconsequentialon theamendmentsto the
AdministrativeAppealsTribunalAct 1975 to the:

• EstateDuty AssessmentAct 1914;

• FederalProceedings(Costs)Act 1981;

• Fringe BenefitsTax AssessmentAct1986;

• IncomeTaxAssessmentAct 1936;

• Pay-roll Tax AssessmentAct 1941;

• Pay-roll Tax (Territories) AssessmentAct 1971;and

• Safety,Rehabilitationand CompensationAct 1988;

(v) amendthe FederalCourt ofAustraliaAct 1976 to providefor a

reviewon a questionof law of awardsmadein arbitration;
(vi) amendtheJudiciaryAct1903 to repealsection77F(3); and

(vii) removegender-specificlanguagefrom the AdministrativeAppeals
TribunalAct 1975.

FINANCIAL IMPACT STATEMENT

The Bill will not havea significantfinancial impact.
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NOTESONCLAUSES

Clause1 - Shorttitle

1. ClauseI providesfor theAct to be cited as the Law andJusticeLegislation
AmendmentAct(No. 3)1994.

Clause2- Commencement

2. Clause2 providesfor thecommencementof theAct. Subclause2(1)
providesthat,subjectto subclause2(2), the Act will commenceon Royal
Assent.

3. Subclause2(2)providesthatthe itemsin ScheduleI will takeeffect on I
July1995 or on Royal Assent,whicheveris the later.

Clause3- Amendments

4. Clause3 providesfor theamendmentscontainedin theAct. Subclause
3(1) providesthat theActs referredto in ScheduleI areamendedasset
out in thatScheduleandthattheotheritemsin thatSchedulehaveeffect
accordingto their terms.

5. Subclause3(2)providesthat the Acts referredto in Schedule2 are
amendedassetout in thatScheduleandthat theotheritemsin that
Schedulehaveeffect accordingto their terms.

6. Subclause3(3)providesthat theAdministrativeAppealsTribunal Act1975
is amendedin accordancewith Schedule3, aswell asbeingamendedby
itemsin SchedulesI and2.

SCHEDULE1- AMENDMENTS RELATING TO THE ABOLITION
OF THE SECURITYAPPEALSTRIBUNAL

Part1 - Amendmentsof theAdministrativeAppealsTribunal Act 1975

Item 1 - Subsection3(1)

7. Item 1 of Schedule1 amendssubsection3(1) (Interpretation)of theAct by
defining termswhichwill be usedin theexerciseby theAdministrative
AppealsTribunal of its newjurisdiction to reviewsecurityassessments.
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Item 2 - Subsection19(2)

8. Item 2 of Schedule1 amendssubsection19(2) (Divisions) of theAct by
insertingnew subparagraph19(2)(baa).New subparagraph19(2)(baa)
will createtheSecurityAppealsDivision of theAdministrativeAppeals
Tribunal to exercisethis newjurisdiction.

Item3 - Section19

9. Item 3 of ScheduleI furtheramendssection19 of theAct by inserting
new subsection19(3B). New subsection19(3B) will prohibit anynon-
presidentialmemberof theAdministrativeAppealsTribunalwith pastor
presentASIO employmentfrom beingassignedto theSecurityAppeals
Division. This amendmentreflectsexistingsubsection42(2)of the
AustralianSecurityIntelligenceAct 1979 (ASIO Act).

Item 4 - Section19

10. Item 4 of ScheduleI furtheramendssection19 of the Act by inserting
new subsection19(6). New subsection19(6)will requirecertain
jurisdictionof theAdministrativeAppealsTribunal to be exercisedby the
SecurityAppealsDivision. The work of the formerSecurityAppeals
Tribunalwill, therefore,becarriedon in a separateDivision of the
AdministrativeAppealsTribunal.

11. Thejurisdictionunderthe ArchivesAct 1983,currentlyvestedin the
AdministrativeAppealsTribunal,wasaddedto thework of theSecurity
AppealsDivision becauseits efficient exerciserequiresadegreeof
familiarity with nationalsecuritymatters. It is moreadministratively
convenientif only oneDivision of theTribunalhasto acquirethis
familiarity.

Items5 - 9

12. Items5 to 9 of ScheduleI arecomplementary.Items 5, 7, 8 and9 prevent
theapplicationof existingsections21 (Constitutionof Tribunalfor
exerciseof powers),21A (Reconstitutionof Tribunal in certaincases),22
(MemberPresiding)and23 (Memberof Tribunalceasingto be available)
of theAct to theconstitutionof the SecurityAppealsDivision.

13. Item 6 insertsnew section2IAA. New section2IAA will makespecific
provisionfor theconstitutionof theSecurityAppealsDivision. Thenew
provisionreflectsexistingsections45, 51 and53 of theASIO Act.

Items10 - 11

14. Items10 and11 of ScheduleI arecomplementary.Item 10 excludes
existingsection27 (Personswho mayapplyto theTribunal) of the Act.
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15. Item 11 insertsnewsection27AA in theAct. New section27AA will
providefor amorerestrictiveprovisionsregardingapplicationsto the
Tribunalunderthe ASIO Act. This provisionreflectsexistingsections54
and63 of theASIO Act.

Items12 - 13

16. Items12 and13 of ScheduleI operatetogetherto preventexistingsection
28 (Personsaffectedby decisionmayobtain reasonsfor decision)of the
Act from applyingto mattersoverwhich theAdministrativeAppeals
Tribunal’sjurisdiction canonly be exercisedby theSecurityAppeals
Division (seeItem 4 above).

17. Section28 of theAct is excludedbecausethe rightsof affectedpersonsin
mattersoverwhich theSecurityAppealsDivision will exercise
jurisdictionaregovernedby existingsection38 of theASIO Act and
subsection40(5)of the ArchivesAct 1983.

Items14 - 15

18. Items14 and15 of ScheduleI alsooperatetogether. Theymodify section
29 (Mannerof applyingfor review)of theAct to the extentnecessaryto
accommodatethereviewof securityassessments,alongthe linesof
existingsection54 of the ASTO Act.

Item 16 - After section29A

19. Item 16 of ScheduleI insertsnewsection29B. New section29B will,
alongthe linesof existingsection56 of theASIO Act, requiretheTribunal
to give copiesof anyapplicationto reviewa securityassessmentto ASIO
andto theagencyto whichtheassessmentwassupplied.

Items17-22

20. Items17 to 22 of ScheduleI preventcertainprovisionsof thecurrent
AdministrativeAppealsTribunalAct from applyingto reviewsof
securityassessments.Theexcludedprovisionsaresections30 (Partiesto
proceedingbeforeTribunal), 30A (Interventionby Attorney-General),31
(Tribunal to determinepersonswhoseinterestsareaffectedby decision),
34 (Conferences),34A (Mediation)and35 (Hearingsto be in public except
in specialcircumstances).

21. The provisionsdealingwith suchmattersin connectionwith reviewof
securityassessmentsaresetout in theproposedsection39A (seeItem 36),
which is basedon existingsection58 of theASIO Act.
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Items23 - 24

22. Items23 and24 of ScheduleI amendsection35 (Hearingsto be in public
exceptin specialcircumstances)to conferpoweron theTribunal to
protecttheidentitiesof witnesses.The powerunderthis sectionwill be
availablegenerallybut not in relationto the reviewof security
assessments

Item 25 - After section35

23. Item 25 of ScheduleI insertsnewsection35AA, which is basedon section
71 of the ASIO Act. New section35AA will enabletheTribunalto
preventdisclosureof informationaboutaproceedingrelatingto the
reviewof a securityassessment.

24. Newsection35AA is separatefrom section35 becauseproceedingsin the
SecurityAppealsDivision relatingto the reviewof securityassessments
arenot opento the public in thesamewayasotherproceedingsin the
AdministrativeAppealsTribunal.

Items 26 - 33

25. Items26 to 33 of ScheduleI preventvariousprovisionsof the
AdministrativeAppealsTribunalAct, which dealwith specific
proceduralmatters,relatingparticularlyto disclosure,from applyingin
relationto reviewsof securityassessments.

26. The excludedprovisionsaresections35A (Participationby telephoneetc),
36 (Disclosurenot required:Attorney-General’spublic interest
certificate),36A (AnsweringquestionswhereAttorney-General
interveneson public interestgrounds),36B (Disclosurenot required:State
Attorney-General’spublic interestcertificate),36C (Answeringquestions
whereStateAttorney-Generalinterveneson public interestgrounds),36D
(Public interestquestionsundersections36, 36A and36C),37 (Lodgingof
materialdocumentswith Tribunal)and38 (Powerof Tribunal to obtain
additionalstatements).

27. The provisionsdealingwith suchmattersin connectionwith thereview
of securityassessmentsaresetout in proposedsections38Aand39B (see
Items34 and36), whichreflect sections38,57 and59 respectivelyof the
currentASIO Act.

Item 34 - After section38

28. Item 34 of ScheduleI insertsnewsection38A. Newsection38Awill
oblige ASIO to lodgedocumentswith theTribunalwhereanapplicant
who,becauseof acertificateby the Attorney-General,is notentitled to a

6



statementof thegroundsfor assessmentappliesfor review. Thisnew

sectionreflectssection57 of thecurrentASIO Act.

Item 35 - Section39

29. Item 35 of Schedule1 insertsnewsubsection39(2). New subsection39(2)
will preventsection39 (Opportunityto makesubmissionsconcerning
evidence)from applyingin relationto the reviewof securityassessments.

30. New section39A (Item 36) will dealwith suchmattersin connectionwith
proceedingsin theSecurityAppealsDivision.

Item 36 - After section39

31. Item 36 of Schedule1 insertsnewsections39A (Procedureat certain
hearingsin SecurityAppealsDivision) andsection39B (Certain
documentsandinformationnot to be disclosedin proceedingsbefore
SecurityAppealsDivision) in theAct.

32. Newsection39A is basedon section58 of thecurrentASIO Act andnew
section39B reflectssection59 of the ASIO Act. However,newsection
39Awill no longerrequireASIO andthe agencyto which it suppliedthe
securityassessmentto be absentwhentheTribunal is hearingthe
applicant. It will no longerrequire theapplicantor therepresentativeof
theapplicantto be absentin all caseswheretheTribunal is hearingASIO
or the agency.

33. The applicantmustnot be presentat thepresentationof materialwhere
the Minister responsiblefor theASIO Act certifiesthat its disclosure
wouldprejudicesecurityor thedefenceof Australia. Where sucha
certificateis issued,theapplicant’srepresentativemayonly bepresent
with theconsentof theMinister. If theapplicant’srepresentativeis
presentwhensuchmaterialis presented,he or shemustnot discloseit
underpenaltyof imprisonmentfor 2 years.

Item 37 - Section43

34. Item 37 of ScheduleI amendsexistingsection43 (Reviewby Tribunal) by
makingit subjectto new section43AAA (Findingsof Tribunal in certain
proceedingsbeforeSecurityAppealsDivision) andnewsubsection65(3)
of the ASIO Act (Referenceof certainmattersto Tribunalby Minister).

35. Section43 containsvariousprovisionsrelating to theTribunal’spowers
andprocedureson review. New section43AAA modifiesthesepowers
andproceduresin jurisdiction exercisedby theSecurityAppealsDivision
soasto meetthespecialrequirementsof that jurisdiction.
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36. Newsubsection65(3) of the ASIO Act excludestheseprovisionsfrom
applyingto referencesto theTribunalby theMinister sothat the
decisionsas to communicationor publicationof findingsandalterationof
recordsmay,asat present,be takenby theMinister.

Item38 - After section43

37. Item 38 of ScheduleI insertsnewsection43AAA (Findings of Tribunalin
certainproceedingsbeforeSecurityAppealsTribunal). Newsection
43AAA reflects sections60 and61 of thecurrentASIO Act andsetsout
thepowersanddutiesof theTribunal in making findings in asecurity
assessmentreview.

Items39 -41

38. Items39,40 and41 of ScheduleI amendcrossreferencesin section46
(Sendingof documentsto, anddisclosureof documentsby, theFederal
Courtof Australia)of the Act to ensurethat thenewjurisdiction of the
FederalCourt to hearappealsandreferenceson questionsof law in
securityassessmentsdoesnot leadto disclosurecontraryto the public
interest.

Item42 - Section66

39. Item 42 of ScheduleI addsa noteat theendof section66 (Confidential
informationnot to be disclosed)of the Act. This notewill refer thereader
on to section81 of theASIO Act (Secrecy),whichimposesadditional
secrecyobligationson currentor formerofficersof theTribunal in respect
of securityassessmentreviews.

Item 43 - Beforesection70

40. Item 43 of ScheduleI insertsnew section69B in the Act. New section69B
will enabletheTribunal to awardcosts in appropriatecasesto successful
applicantsfor reviewof securityassessments.New section69B reflects
section72Aof theASIO Act.

Item 44 - Transitional

41. Item 44 of ScheduleI is a transitionalprovisionwhich will ensurethat
despitethe repealof theprovisionsof theASIO Act establishingthe
SecurityAppealsTribunal,non-presidentialmembersof it aretakento be
membersof theAdministrativeAppealsTribunalfor theunexpired
portion of their termsof office.
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Part2 - Amendmentof theAdministrativeDecisions(JudicialReview)Act
1977

Item 45 - ScheduleI

42. Item 45 of ScheduleI addssubsection(w) at theendof Schedule1 of the
Act. Subsection(w) will providethatdecisionsof theAdministrative
AppealsTribunalmadeon securityassessmentreviewsaredecisionsto
which theAdministrativeDecisions(Judicial Review)Act 1977 doesnot
apply.

43. Thisprovisionreflectssection62 of theASIO Act andthe listing of
decisionsundertheASIO Act in Schedule1 to the AdministrativeDecisions
(Judicial Review)Act 1977.

Part3 - Amendmentsof theAustralian SecurityIntelligenceOrganization

Act 1979

Item 46 - Section35

44. Item 46 of ScheduleI deletesfrom section35 (Interpretation)of theASIO
Act referencesto membersof theTribunalbecausethesematterswill now
bedealtwith in theAdministrativeAppealsTribunalAct.

Item 47 - Section35 (definition of “Tribunal”)

45. Item 47 of Schedule1 amendssection35 of the Act by changingthe
definitionof ‘Tribunal’ from theSecurityAppealsTribunal to the
AdministrativeAppealsTribunal. The ASIO Act will still containsome
referencesto theTribunal.

Items48 - 49

46. Items48 and49 amendsection36 (Partnot to apply to certain
assessments)of the ASIO Act by up-datingreferencesto provisionsin the
Migration Act1958.

Item50 - Subsection37(5)

47. Item 50 of ScheduleI amendssubsection37(5) (SecurityAssessments)to
refer to the preciseprovision,insteadof to the Division, underthe Act
underwhich applicationsfor reviewof securityassessmentscanbe made
to theTribunal.

Item 51 - Division 3 of PartIV

48. Item 51 of Schedule1 repealsDivision 3 of PartIV (Establishmentand

Organizationof SecurityAppealsTribunal) of theASIO Act.
C)



49. The provisionsof Division 3 of PartIV of theAct will be reflectedin new
section21AA of theAdministrativeAppealsTribunalAct or areno
longerneeded.

Item 52 - Section54

50. Item 52 of ScheduleI repealsexistingsection54 andinsertsnewsection
54. Newsection54 will dealwith manyaspectsof applicationsfor
reviewof securityassessments.

51. Newsection54 will replaceexistingsection54 with aprovision which
simplystateswhatapplicationsfor reviewmaybemadeto theTribunal.
Thesemattersaredealtwith in moredetailin thenew section27AA and
paragraph29(1)(ca)of theAdministrativeAppealsTribunalAct (see
Items11 and15).

Item 53 - Sections55 to 60A

52. Item 53 of ScheduleI repealssections55 to 60A of the ASIO Act which
setout thepowers,dutiesandproceduresof theexistingTribunal.
Similarprovisionswill be insertedin theAdministrativeAppeals
TribunalAct (for example,seeItems 16, 34, 36 and38).

Item 54 - Sections62 to 63

53. Item 54 of ScheduleI repealssections62 (Findingsnot to be challenged)
and63 (Reviewof findings)of theAct. The findings of theTribunal in
securityassessmentreviewswill not be subjectto ADJR review(seeItem
45) butwill besubjectto appealor referenceon questionsof law to the
FederalCourt like anyotherdecisionof theAdministrativeAppeals
Tribunal.

54. Existingsection63 will be reflectedin subsection54(2)of the ASIO Act
(seeItem 52) andsection27AA of theAdministrativeAppealsTribunal
Act (seeItem II).

Item55 - Subsection65(3)

55. Item 55 of ScheduleI updatesthe referencesto theprovisionsto which a
reviewundersection65 (Referenceof certainmattersto Tribunalby
Minister) is not subject.

Item 56 - Division 5 of PartIV

56. Item 56 of ScheduleI repealsDivision 5 of PartIV (Procedureand
Evidence)on the basisthatadequateprovisionis alreadymadeby the
AdministrativeAppealsTribunalAct.
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Item57 - Headingto Division 6 of Part IV

57. Item 57 of ScheduleI deletestheheadingto Division 6 of PartIV on the
basisthatit only containsonesectionandshouldbe partof Division 4.

Item 58 - Sections72 to 80

58. Item 58 of ScheduleI repealssections72 to 80 on thebasisthat they
duplicateprovisionsin theAdministrativeAppealsTribunalAct. A
replacementfor section72A (Costs)is insertedin theAdministrative
AppealsTribunalAct by Item 43 - newsection6913.

Item 59 - Sections82 and83

59. Item 59 of ScheduleI repealssections82 and83 on thebasisthat they
duplicateprovisionsin theAdministrativeAppealsTribunalAct.

Item 60 - Savingandtransitionalprovisions

60. Item 60 of ScheduleI is atransitionalprovisionin relationto any
uncompletedbusinessof, or relatingto, theSecurityAppealsTribunal.

Part 4 - Amendment of the Migration Act1958

Item 61 - Subsection202(5)

61 Item 61 ofSchedule1 omitsexistingsubsection202(5)andinsertsnew
subsection202(5)of theAct. New subsection202(5) will update
referencesin theMigration Act 1958 to theprocedurefor reviewof
securityassessments,in accordancewith the aboveamendments.

SCHEDULE2 OTHERAMENDMENTS

Amendmentsof the AdministrativeAppealsTribunal Act 1975

InterpretationandCompositionof the Tribunal

Items1 - 3 - Section3

62. Item I of Schedule2 amendssubsection3(1) of theAct by revising the
definition of “officer of theTribunal” to include “ConferenceRegistrar”
and“District Registrar”.Theseamendmentsareconsequentialto the
amendmentsto section24N at Items11 - 14 of Schedule2.

63. Item 2 of Schedule2 amendssubsection3(1) of the Act by substitutinga

reviseddefinition of “Tribunal”. “Tribunal” will be definedto meanthe
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AdministrativeAppealsTribunalestablishedby the Act and,in relation
to aproceeding,theTribunalasconstitutedfor thepurposesof the
proceedingsincluding a memberor officer exercisingpowersof the
Tribunal.

64. Item 3 of Schedule2 amendssubsection3(1) of theAct by inserting
definitionsof “ConferenceRegistrar”,“District Registrar”and
“proceeding”.

65. “Proceeding”will be definedto includeanapplicationfor review,an
incidentalapplicationin thecourseof, or in connectionwith, an
applicationfor review,otherapplicationsthatmaybemadeto the
Tribunal includinganapplicationfor a costscertificateundertheFederal
Proceedings(Costs)Act1981 andanymatterreferredto theTribunal for
inquiry or reviewunderan Act. Mattersmaybe referredto theTribunal
for inquiry and/or review,for example,undersection65 of the
AustralianSecurityIntelligenceOrganizationAct 1979 (Referenceof certain
mattersby Minister for a reportby theTribunal)or undersectionII of
the OmbudsmanAct 1976 (Ombudsmanmay recommendthat the
principalofficer of a Departmentor authorityrefera matterto theAAT
for anadvisoryopinion.

Item 4 - Section5

66. Item 4 of Schedule2 amendssection5 of the Act to providethat the
Tribunalconsistsof thePresident,otherpresidentialmembers,senior
Membersandothermembers.

67. Theseamendmentswill ensurethat theTribunal is clearlyand
consistentlydefinedfor the exerciseof its powersfor variouspurposes.

Constitutionof theTribunal for theexerciseof powers

Item 5 - Subsection21(1)

68. Section21 of the Act providesfor theconstitutionof theTribunal. IteiTi 5
amendssubsection21(1)by omitting thesubsectionandsubstitutingnew
subsections21(1), (IAA) and(lAB). Theseprovisionswill give greater
flexibility in constitutingtheTribunalby allowing theTribunal to be
constitutedby a3 member2 memberor singlememberTribunalas
appropriate

69. New subsection21(1)will providethat,unlessspecificallyauthorised,the
Tribunal maynot be constitutedby morethan3 members.

70 New subsection21(1AA) will providethat theTribunalasconstitutedfor
aproceedingmustnot includemorethanonepresidentialmemberwho
is a judge- this reiteratesexistingsubparagraph21(1)(aa)andis designed
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to facilitatethemostefficientuseof resourcesof themembersof the
Tribunalwhile at thesametime recognisingthatin complexmattersit is
appropriatefor ajudgeto sit on theTribunal.

71. Newsubsection21(IAB) will providethatwheretheTribunal is
constitutedby 2 or 3 membersatleastoneof thosemembersmusta
presidentialmemberor aseniormember.

72. Currently theTribunalmayonly be constitutedby 2 memberswhereone
memberhasceasedto be amemberor is unavailable,undersection23 of
theAct. The ability to constitute2 memberTribunalswill give the
Tribunalgreaterflexibility in managingits resources,is morecost
effective,andmaylead to mattersbeingdealtwith morequickly by the
Tribunal.

Item 6 - Subsection21(IA)

73 Subsection21(1A) of theAct providesfor theTribunal to beconstituted
in acertainway for the exerciseot powersunderspecifiedsections Item
7 of Schedule2 makesa consequentialamendmentto subsection2I(IA)
to insertreferencesto subsection34A(4), andsections69A and69B. This
will ensurethat thepowersof theTribunal to endorseamediated
agreementundersubsection34A(4), andits powersin relationto costs
undernew sections69A and69B mayonly be exercisedby aTribunal
constitutedin accordancewith subsection21(1A).

Reconstitutionof Tribunal in certaincases

Item 7 - Subsection21A(3)

74. Item 7 makesa consequentialamendmentto subsection21A(3) of theAct
to reflect new subsections21(1) (1AA) and(lAB), by substitutinganew
subsection21 A(3).

Two memberhearings

Item 8 - Subsection23(2)

75 Section23 of theAct currentlyprovidesthat theTribunalmayonly be
constitutedby 2 memberswhereonememberhasceasedto be a member
or is unavailable. Existingsubsection23(2)dealswith thesituationwhere
a proceedingis reheard and allowstheTribunal to haveregardto the
recordof, andevidencegiven in, the first proceedingat therehearing.

76. Newsubsections21(1), (IAA) and(lAB) will allow theTribunal to be
constitutedby 2 memberswheneverit is appropriateto do so. Item 9 of
Schedule2 amendssection23 by omitting existingsubsection23(2)- this
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provisionis reinsertedasnew subsection2313 which dealswith all cases
whereaproceedingis reheardby theTribunal.

DisagreementwhereTribunalconstitutedby 2 members

Item 9 - After section23

77. Item 9 insertsnew sections23Aand23B which will dealwith the
situationwherea2 memberTribunal fails to agree.Newsection23Awill
providethatwherethe2 membersfail to agreethematterwill be reheard
by aTribunalconstitutedin accordancewith a direction of thePresident.

78. Thecostsof the rehearingwill be dealtwith undertheFederalProceedings
(Costs)Act 1981. The FederalProceedings(Costs)Act 1981 is
consequentiallyamendedby Items37 - 42 of Schedule2 to provide that
anapplicantis entitled to a costscertificatein thosecircumstances.
UnderthatAct theAttorney-Generalmayauthorisepaymentin relation
to thecostscertificate. Theseprovisionswill alsoapply to the costsof a
rehearingundersection23.

79. Newsection23B will providethat the recordof, andevidencegiven in,

the first proceedingmayhe takeninto accountat the rehearing.

DeputyRegistrarsandstaffof theTribunal

Items10 -14 - Sections24N and24P

80. Items10 -13of Schedule2 amendsection24N to providethat theofficers
of theTribunalcomprisethe Registrar,District Registrars,Conference
RegistrarsandDeputy Registrars. Theseamendmentsreflect the
administrativepracticesof the Tribunalunderwhichmuchof thework is
decentralisedandis undertakenby District Registrars.

81. Item 11 insertsnew subsections24N(1A) and(IB) whichwill providefor
thenewoffice of ConferenceRegistrar. New subsection24N(IA) will
providethatConferenceRegistrarsareto he appointedby the President.
New subsection24N(IB) will allow a personwho is appointedasa
District Registrar,ConferenceRegistraror Deputy Registrarto be
appointedto anotherof thoseofficeswithout affectingtheother
appointment.

82. Items12 -14 of Schedule2 makeconsequentialamendmentsto sections
24N and24P to refer to District RegistrarsandConferenceRegistrarsas
necessary.District RegistrarsandConferenceRegistrarswill be
appointedor employedunderthe Public ServiceAct 1922 andhavesuch
powersandfunctionsasaregivenby the Act or by the President.

14



83. TheDistrict Registraris thememberof staffof theTribunalwhois in
chargeof aDistrict Registry. TheTribunalhasregistriesin all capital
citiesandin Parramatta,NSW.

84. Conferencesmaybeheldin relation to anapplicationundersection34 of
theAct. Theyarean importantpartof theTribunal’sreviewprocess.
ConferenceRegistrarswill conductconferencesundersection34 of the
Act. Theestablishmentof statutoryappointmentsfor conference
registrarswill enhancethe independenceof theconferenceprocess.

Restrictionon powersof decision-makerafterapplicationfor reviewis made

Item 15 - After section25

85. Item 15 of Schedule2 insertsnew section26 which will clarify thepowers
of adecision-makeraftera decisionhasbeenreferredto theTribunal.
This will removeanydoubtsas to thepowersof decision-makersto vary
adecisionwhich hasbeenreferredto theTribunalandwill setout the
circumstancesin which a decision-makermayvary a decision. Those
circumstancesarewherea variation is:

• specificallyauthorisedby statute;or

• the partiesandtheTribunalconsent.

86. Subsection26 (2) will providethat theTribunalmayalter thedecisionby
varying the decision,settingasidethe decision,or settingasidethe
decisionandsubstitutinga decision.

Item16- Subsection29(11)

87. Item 16 makesa consequentialamendmentto subsection29(11) to inserta
referenceto District Registrars

Circumstancesin which hearingmayhe dispensedwith

Item 17 - After section34A

88. Item 17 of Schedule2 insertsnew subsection34B which will providefor
theTribunal to makea decision‘on thepapers’. Currentlyanapplication
cannotbedeterminedwithout a hearing.

89. New section34B will allow theTribunal,wherethepartiesconsent,to
dispensewith a hearingif theissueor issuesaresuitablefor
determinationin theabsenceof thepart1e~
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Item 18 - Subsection36D(5)

90. Item 18 of Schedule2 makesconsequentialamendmentsto subsection
36D(5) to insertreferencesto District RegistrarsandConference
Registrars.

Lodgingof materialdocuments

Item 19 - Subsection37(1)

91. Section37 of the Act providesfor thedecision-makerto lodgecopiesof
documents,whichsetout the reasonsfor thedecisionandrelated
documents,with theTribunal. Item 24 of Schedule2 amendssection37
to clarify theprocedurewherea claim for confidentiality is madeunder
section35 of theAct, limit thenumberof copiesof documentsrequiredin
certaincircumstancesandprovidefor an extensionof time for lodging
documents.

92. Existingsubsection37(1) will be deleted. New subsection37(1)will
providethat two copiesof the relevantdocumentsareto be lodgedwith
theTribunalwithin 28 daysor within suchfurtherperiodas theTribunal
allows. Newsubsection(IAA) will providethatfurthercopiesmaybe
lodgedwith theTribunalas required.Theseprovisionswill ensurethat
additionalcopiesof statementsareonly requestedwhennecessary.

93. Thepreparationof afull statementof reasonsmaynotalwaysbe
necessary,andin certaincasesmayundulydelayprogressof the matter.
If thedecisionunderreview is fully andclearlystatedin an existing
documentor documents,thepurposeof a section37 statementcanbe
fulfilled by providinga copy of thosedocuments.Newsubsections
37(IAB) and(1AC) will allow thePresidentto acceptacopyof the
documentor documentssetting out the decision,with thepower to direct
lodgmentof a full statementof reasonsata laterdate.

94. New subsection37(IAD) will providethatwhereastatementof reasons
hasalreadybeenprovidedundersection28 it is unnecessaryfor an
additionalstatementof reasonsto he preparedundersection37. Copies
of the section28 statementof reasonswill be requiredto be lodgedwith
theTribunal.

95. New subsection37(1AE) will providethatthedecision-makeris required
to serveonecopy of thestatementof reasonson eachotherparty to the
proceeding.

96. New subsection37(IAF) will providethata decision-makerwholodges
anapplicationfor confidentiality undersection35 shalllodgewith the
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Tribunalandserveon theotherpartiesa statementthatexcludesthe
documentswhich arethe subjectof theclaim of confidentiality.

97. New subsection37(1AG)will providethatwhereanapplicationfor
confidentiality is madeandsubsection37(IAF) appliesthe
decision-makerwill still be requiredto lodgeall theothersection37
documents.

Item 20 - Subsection40(1A)

98 Item 20 of Schedule2 makesa consequentialamendmentto subsection
40(1A) to inserta referenceto a District Registrar

Powerto remit mattersto decision-makerfor furtherconsideration

Item 21 - After section42C

99. TheTribunaldoesnothavethepowerto orderthata matterbe remitted
thedecision-makerfor furtherconsiderationunlessit setsasidethe
decisionundersubparagraph43(c)(ii) of the Act. This canresult in
mattersproceedingto a hearingevenwherethepartiesagreethat the
decision-makershould reviewthe decision.

100. Item 21 of Schedule2 insertsnew section42D which will providethat the
Tribunalhasthepowerto order thata mattermaybe remittedto the
decision-makerfor furtherconsiderationat anystageof theproceedings.
Whereadecisionis remittedthedecision-makermayaffirm, vary, or set
asidethedecisionandmakea new decisionin substitutionfor the
decisionsetaside.

101. Newsubsections42D(3)and(4) will providethatwherea decisionis
varied,or anew decisionis substituted,theapplicantmayproceedwith
theapplicationfor reviewin respectof the varied or new decisionor
withdrawtheapplication.

Item 22 - Subsection43(4)

102. Item 22 of Schedule2 makesa consequentialamendmentto subsection

43(4)to insertareferenceto a District Registrar.

Operationandimplementationof a decisionthatis subjectto appeal

Item 23 - After subsection43(5B)

103. Item 23 of Schedule2 amendssection43 by insertingnew subsection
43(5C). Newsubsection43(5C)will providethatwheretheTribunalhas
madeanorderstayingthedecisionunderreviewwhich hasremainedin
forceuntil theTribunal’sdecision,unlesstheTribunalor theFederal



Court otherwisedirects,thatdecisiondoesnot comeinto effect until the
timefor anappealto theFederalCourt hasexpiredor theappealis
determined.

104. This amendmentwill resolvetheproblemof theTribunalhaving
exhaustedits powers,or beingfunctusofficio, onceits decisionhasbeen
given.

Correctionof errorsin decisionsor statementof reasons

Item 24 - Beforesection43A

105. Item 24 of Schedule2 insertsnewsection43AA which will providethe
Tribunalwith theexpresspowerto correctanobviouserrorin the textof
thedecisionor in awritten statementof reasons.New subsection
43AA(3) providesexamplesof obviouserrors,suchasa clerical or
typographicalerroror an inconsistencybetweenthedecisionandthe
statementof reasons.

Item 25 - After subsection44(2A)

106. Item 25 of Schedule2 amendssection44 by insertingnewsubsection
44(2B). New subsection44(2B) will consequentiallyamendsection44 to
givetheFederalCourt a discretion,in the interestsof justice,to extend
the time in which anappealmaybe lodgedwherethewritten statement
of reasonscontainsreasonsthatwerenot in the oral statementor the text
is alteredundernewsection43AA.

Officers of theTribunal

Item 26 - Section65

107. Item 26 of Schedule2 repealsexistingsection65 andsubstitutesa new
section65. Theamendmentwill simplify theexisting provisionaswell as
extendingit to apply to ConferenceRegistrarsandDistrict Registrarsas
well as the RegistrarandDeputyRegistrars.The extensionis doneby the
reviseddefinition of officer of theTribunalat Item 3.

Applicationof confidentiality provisionsof otherActs

Item 27 - After section66

108. Item 27 of Schedule2 insertsnew section66A. New section66A will
providethat the confidentiality provisionsof otherActsapply to officers
of theTribunal. This amendmentwill clarify theuncertaintyasto
whether,without anyorder of theTribunal, a confidentialityprovision in
anotherAct applies to protectan officer or memberof the Tribunal.
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Lodgingof documents

Item 28 - Subsection68(1)

109. Item 28 of Schedule2 makesanamendmentto section68 to clarify that
documentsareto belodgedat a registryof theTribunalratherthanat the
office of aRegistraror DeputyRegistrar.

Calculationof shortperiodsof time

Item 29 - After section68

110. Item 29 of Schedule2 insertsnew section68A. Thereis currentlyno
provisionin theAct dealingwith the reckoningof time, althoughsection36 of
theActsInterpretationAct 1901 providessomeguidance.Newsection68A will
providethatwheretheperiodof time for doing anythingis lessthan7 days,
timeshallnot runon dayswhenthe registryin which theapplicationwasfirst
lodgedis closed.

Procedurefor taxing costs

Item 30 - After section69

111. Item 30 of Schedule2 insertsnew section69A. New section69A will
providea mechanismfor determiningcostswheretheTribunalawards
costsundertheAct or anyotherAct. New subsection69A(1) will
providethatwherethepartiesareunableto agreeon theamountof costs,
thePresidentmaydirect theTribunal to tax or settletheamountof costs,
or direct that thecostsbe taxedby theRegistrar,a District Registraror a
DeputyRegistrar.

112. New subsection69A(2) will providefor a party to apply to theTribunal
for a reviewof theamounttaxedby the Registrar,a District Registraror a
DeputyRegistrar.

113. New subsection69A(3) will setout theTribunal’s powerson a reviewin
similar termsto subsection43(1).

114. New subsection69A(4) will providefor anamountof costsorderedby
theTribunal to be paid to a party to he recoverableasa debtdueto that
party. This will allow thedebt to he recoveredin a courtwhich has
jurisdiction andovercomestheTribunal’sinability to enforcesuchan
order itself.
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Regulationmaking powers

Item 31 - After subparagraph70(2)(a)(i)

115. Item 31 of Schedule2 amendsthe regulationmaking powerof section70
of the Act. Item 31 will insertnewsubparagraph(ia) whichwill provide
thatthe regulationsmayprescribefeesin relationto a taxationof costs.
This will allow therecommendationof the Review,thatafee of $5 for
each$100 or part thereof,for a taxationof coststo be implemented.

Amendmentof the EstateDutyAssessmentAct 1914

Item32 - Subsection48A(4)

116. Item 32 of Schedule2 makesa consequentialamendmentof the Estate
DutyAssessmentAct 1914 to inserta referenceto a District Registrar. See
Items10 - 13 whichrefer to the office of District Registrar.

Amendmentsof theFederalCourt ofAustraliaAct1976

Item 33 - Section53A

117. Item 33 of Schedule2 insertsnewsubsection53A(2) in the Act.

118. New subsection53A(2) will providethatthe Rules of Court maymake

provisionfor the registrationof awardsmadein anarbitration.

Powerof arbitratorto referquestionof law to theCourt

Item 34 - After section53A

119. Item 34 of Schedule2 insertsnew sections53AA and53AB in the Act.
Newsubsection53AA will providefor thepowerof anarbitratorto refer
a questionof law to theCourt.

120. New subsection53AA(1) will provide for questionsof law to bereferred
to the Court whereamatter hasbeenreferredto arbitrationbut therehas
notbeenanawardmadein respectof thearbitration. In suchsituations
whenaparty to thearbitrationhasrequestedthearbitratorto apply to
the Court for leaveto refer to the Court the questionof lawarisingin the
arbitration,thearbitratormayapply to theCourt or a Judgefor leaveto
refer thequestion.

121. New subsection53AA(2) will providethatwheretheChiefJustice
• considersthatanapplicationfor leaveis of sufficient importanceto

justify the giving of a direction, theChiefJusticemaydirect that the
jurisdiction is to be exercisedby the Full Court.
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122. New subsection53AA(3) will providethat theCourt mustnot grantleave
unlessit is satisfiedthatthedeterminationof thequestionof law,before
anawardhasbeenmadein thearbitration,might resultin substantial
savingsto the partiesto thearbitration.

123. New subsection53AB will providefor theapplicationto theCourt for
reviewof theawardon a questionof law.

124. Newsubsection53AB(I) will providethatwhereamatterhasbeen
referredto anarbitratorandthearbitratorhasmadeanawardwhich has
beenregisteredby theCourt,aparty to theawardmayapply to the
Courtfor a review,on aquestionof law, of theaward.

125. Newsubsection53AB(2) will providethat a party to anawardmayapply
to theCourtfor areview,on a questionof law,of theaward.

126. New subsection53AB(3) will providethatwheretheChiefJustice
considersthatanapplicationfor reviewis of sufficient importanceto
justify thegiving of adirection,theChiefJusticemaydirect thatthe
jurisdiction is to heexercisedby the Full Court.

127. Newsubsection53AB(4) will providethat theCourt maydeterminethe
questionof law andmakesuchordersas it thinksappropriate.

128. Newsubsection53AB(5) will providethata party to anarbitrationcan
apply to the Court or a Judgefor anorderthat the costsof thearbitration
betaxed.

129. Newsubsection53AB(6) will providethat thepersonwho makesan
applicationfor taxationof costsis not liable to paymorethantheamount
of costsas taxed.

Item 35 - After section54(1)

130. Item 35 of Schedule2 insertsnew subsection54(1A) in the Act. New
subsection54(1A) will providethatsubsection54(1) doesnot apply to an
awardmadein anarbitrationunlesstheawardhasbeenregisteredwith
theCourt.

Amendmentsof the FederalProceedings(Costs)Act 1981

Items36 - 41

131. Items36 to 41 of Schedule2 makeconsequentialamendmentsof the
FederalProceedings(Costs)Act 7981. Theseamendmentswill ensurethat
whereamatteris reheardby theAdministrativeAppealsTribunal under
sections23 or 23A of theAdministrativeAppealsTribunalAct an
applicantis entitled to a costscertificateunder theFederalProceedings
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(Costs)Act. TheAttorney-Generalwill beableto authorisepaymentin
relationto acostscertificateup to amaximumamountof $2,000. See
item10 which insertssection23A.

Amendmentof theFringe BenefitsTaxAssessmentAct 1986

Item42 - Subsection133(4)

132. Item 42 of Schedule2 makesa consequentialamendmentof the Fringe
BenefitsTaxAssessmentAct1986 to inserta referenceto aDistrict
Registrar. SeeItemsII - 14 whichrefer to the office of District Registrar.

Amendment of the IncomeTaxAssessmentAct 1936

Item 43 - Subsection265(4)

133. Item 43 of Schedule2 makesaconsequentialamendmentof theIncome
Tax AssessmentAct1936 to inserta referenceto a District Registrar. See
ItemsII - 14 which refer to the office of District Registrar.

Amendment of theJudiciari~Act 1901

Item44 - Subsection77F(3)

134. Item 44 of Schedule2 repealssection77F(3)of the Act. Section77F(3)
confersapersonalpoweron the ChiefJusticeof the High Court to issue
commissionsto personsauthorisingthemto administeroathsand
affirmationsfor the purposesof proceedingsin the High Court. The
exerciseof this powerceasedin 1972. Section77GenablestheCourtto
issuesuchcommissions.

135. In addition theHigh Court Rulesandthe EvidenceAct togetherallow for
affidavit evidenceto be takenby a broadclassof personswithout the
needfor specialcommissions.

Amendment of the Pnij-roll TaxAssessmentAct1941

Item 45 - Subsection70(4)

136. Item 45 of Schedule2 makesa consequentialamendmentof the Pay-roll
Tax AssessmentAct1941 to inserta referenceto a District Registrar.See
Items 11 - 14 whichrefer to theoffice of District Registrar.



Amendmentof thePay-roll Tax (Territories) AssessmentAct 1971

Item 46 - Subsection69(4)

137. Item 46 of Schedule2 makesa consequentialamendmentof the Pay-roll
Tax (Territories) AssessmentAct 1971 to insertareferenceto aDistrict
Registrar. Seeitems11 - 14 whichrefer to theoffice of District Registrar.

Amendment of theSafety,Rehabilitationand CompensationAct 1988

Items 47- 48

138. Items47 and 48 of Schedule2 makeconsequentialamendmentsof the
Safety,RehabilitationandCompensationAct1988 to insertreferenceto a
District Registrarandto providethat for thepurposesof section69A the
responsibleauthority is a party to the proceeding.SeeItems II - 14
which refer to the office of District RegistrarandItem 31 whichinserts
section69A.

SCHEDULE3

Additional amendmentsof the AdministrativeAppealsTribunal Act1975

Items1 - 4

139. Items1 - 4 of Schedule3 removegender-specificlanguagefrom the

AdministrativeAppealsTribunal Act1975.
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