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General Outline and Financial Impact

What will the Bill do?

TheBill will amendtheIncomeTax(international
Agreements)Act 1953(IT(IA)A) to give theforceof law
in Australiato anewcomprehensiveagreementwith New
Zealandfor theavoidanceof doubletaxationandthe
preventionof fiscal evasionwith respectto taxeson
income(DTA). TheDTA coversthevariousforms of
incomeflows betweenAustraliaandNew Zealand.

Who will be affected by the agreement in the Bill?

Any taxpayerswho, for thepurposesof theDTA, are
residentsofeitherAustraliaorNew Zealandandwho
deriveincome,profitsor gainsfrom theothercountry.

in what way does the Bill change the Act

TheBill will makethefollowing changesto theIT(IA)A:

• it will amendthelong andshort titlesof theIT(IA)A
to reflectthe inclusionof aprovisioncoveringfringe
benefitsin theDTA. Thelong title of theAct will be
theIncomeandFringeBenefitsTax(International
Agreements)Act1953andtheAct will be citedby the
short title of theInternationalTaxAgreementsAct
7953.

• it will amendthedefinition of ‘agreement’in
subsection3(1) by omitting from paragraph(c) the
referenceto the ‘previous’ New Zealandagreement
and substitutinga referenceto the ‘1960’ New Zealand
agreement.A newparagraph,paragraph(ca), will be
insertedinto thedefinition sothattheterm‘agreement’
alsorefersto ‘the 1972New Zealandagreement’.The
inclusionof thesereferencesin thedefinition of
agreementfacilitate thecontinuedoperationof those
agreementsin incomeyearsto which theyrelateand
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IncomeTax (InternationalAgreements)AmendmentBill 1995

theDTA to be giventheforceof law by this Bill does
not operate.

• it will amendthedefinition of ‘Australiantax’ to
includea referenceto tax imposedon fringe benefits
by the Fringe BenefitsTaxAct /986andto remove
referencesto socialservicescontributionasbeingno
longerrelevant.The Bill alsoprovidesthat this
amendmentdoesnot affectincometax andsocial
servicescontributionimposedbeforethe
commencementof theamendment.

• it will insertin subsection3(1)definitionsof ‘the 1960
New Zealandagreement’and‘the 1972New Zealand
agreement’.

• it will insertaftersection4 of theIT(IA)A anew
section 4AA. Subsection (1) of this section will
incorporateinto theIT(IA)A theFringe BenefitsTax
AssessmentAct1986 (FBTAA). Subsection(2) will
provide that provisions of the IT(IA)A will have effect
despiteanythinginconsistentwith thoseprovisionsin
theFBTAA otherthan theanti-avoidancesectionof
that Act (section67).This will facilitatetheoperation
ofthefringe benefitsprovisionin theDTA.

• it will insertnewsubsection(IA) into section6B of
theIT(IA)A which will give theforceof law in
Australiato theDTA.

• it will amendsubsections(1), (2) and(3) of section6B
to ensurethat thepreviousNewZealandDTAs, the
1960New Zealandagreementand the 1972New
Zealandagreement,continueto havetheforceof law
in relationto theyearsof incometo which they
respectivelyrelate.

• it will repealSchedule4 of theIT(IA)A which
contains a copy of the 1972 NewZealand agreement
and will add the text of the DTA asSchedule4.

it will amendvariousprovisionsof theFBTAA, the
IncomeTaxAssessmentAct1936(1TAA), the
PetroleumResourceRentTaxAssessmentAct1987
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GeneralOutline andFinancialImpact

and the SexDiscriminationAct1984to alterthe
referencesin thoseprovisionsto theIT(IA)A to the
InternationalTaxAgreementsAct1953 in line with
the change to the short title of the IT(IA)A.

Whenwill these changes take place?

The DTAwill enter into force on the latestdateon which
diplomaticnotesareexchangedbetweenAustraliaand
NewZealand formally advising that all the requirements
necessary to give the DTAthe force of law in the
respectivecountrieshavebeenfinalised.

Amendmentseffectedby theBill will commenceon the
day on whichtheAct receivestheRoyalAssent.

When the agreement enters into force from what date will it

have effect?

The DTAwith NewZealand will have effect:

• in Australia, for withholding tax and fringe benefits
tax purposes,in respectofincomederivedand
benefitsprovidedon orafter 1 April following the
entry into forceof theDTA; andfor otherAustralian
taxescoveredby theDTA, in respectof income,
profits orgainsof any yearofincomebeginningon
or after1 July following theentry into force.

• in NewZealand,for withholdingtax andfringe
benefitstaxpurposes,in respectofincomederived
andbenefitsprovidedon orafter 1 April following
entry into forceof theDTA; andfor otherNew
Zealandtaxescoveredby theDTA, in respectof the
yearof incomebeginningon or after 1 April
following entry into force.

The Financial impact of the Bill

The operation of the agreement contained in this Bill is
not expectedto havea significanteffecton revenue.
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Introduction

What do we mean by doubletaxation?

Australia’s DTAs areprimarily concernedwith relieving
juridical doubletaxation,which canbe describedbroadly
assubjectingthe sameincomederivedby a taxpayer
during thesameperiodof timeto comparabletaxesunder
the taxationlawsoftwo differentcountries.

Why are DTAs necessary?

Relief from doubletaxationis desirablebecauseof the
harmful effects double taxation can have on the
expansion of trade and the movement of capital and
peoplebetweencountries.A DTA supplementsthe
unilateraldoubletax relief provisionsin therespective
treaty partner countries’ domestic law and clarifies the
taxation position of income flows between them.

What is the purpose of Australia’s DTAs?

Australia’sDTAs aredesignedto:

(a) Preventdoubletaxation and provide a level of
security about the tax rules that will apply to
particularinternational transactions by:-

• allocating taxing rights between the contracting
countriesoverdifferentcategoriesof income;

• specifyingrulestoresolvedual claims in relation
to theresidentialstatusof ataxpayerandthe
sourceof income;and

• providing,whereataxpayerconsidersthat
taxationtreatment has not been in accordance
with the terms of a DTA, an avenue for the
taxpayerto presentacasefor determinationto
therelevanttaxationauthorities.
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(b) Preventavoidanceandevasionof taxeson various
formsof incomeflows betweenthetreatypartners
by: -

• providingfor theallocationof profits between
relatedpartieson an ‘arm’s length’ basis;

• generallypreservingtheapplicationofdomestic
law rulesthataredesignedto addresstransfer
pricing andotherinternationalavoidance
practices;and

• providingfor exchangesof informationbetween
the respective tax authorities.

How is the legislation structured?
DTAs to whichAustraliais apartnerappearasSchedules
to theIT(IA)A. TheIT(IA)A givestheforceof law in
Australiato thoseDTAs. Theprovisionsof theITAA are
incorporatedinto andreadasonewith theIT(IA)A. In
any casesofinconsistency,the JT(IA)A provisions
(including thetermsof theDTAs) generallyoverridethe
ITAA provisions.

To accommodatethe coverageprovidedin theDTA with
NewZealandof thepossibledoubletaxationof fringe
benefitstheIT(IA)A will be amendedby theBill to
incorporatetheFBTAA andto providethatin casesof
inconsistencytheInternationalTax AgreementsAct
provisions(including thetermsof theDTA), generally
override the FBTAAprovisions.

5





Main Features of the New DTA
Underthetermsof theDTA with NewZealand:

Incomefrom realproperlymay be taxedin full by the
countryin which thepropertyis situated.Incomefrom
realpropertyincludesnaturalresourceroyalties.

Businessprofils areto be generallytaxedonly in the
countryofresidenceof therecipientunlesstheyare
derivedby a resident of one country through a branch or
otherprescribed‘permanentestablishment’in theother
country,in which casethat othercountrymaytax the
profits.

Profits from internationaloperalionsofshipsand
aircraft maybe taxedonly in thecountryof residenceof
theoperator.

Dividends,interestandroyaltiesmaygenerallybe
taxedin both countries,but therearelimits on thetax that
thesourcecountrymaychargeon dividends,interestand
royaltiesflowing to residentsoftheothercountry.These
limits are, 15 percentfor dividends,10 percentfor
royaltiesand10 percentfor interest.

Income,profils orgainsfrom Ihealienationof
properlymaybe taxedin full by thecountryin which
thepropertyis situated.Subjectto thatrule andother
specificrulesin relationto businessassetsandsome
shares,capitalgainsareto be taxedin accordancewith
the domestic law of each country.

Income from professional services and other similar
activitieswill generallybe taxedonly in thecountryof
residenceof therecipient.However,remuneration
derivedby aresidentof onecountry in respectof
professionalservicesrenderedin theothercountrymay,
wherederivedthroughafixed baseof theperson
concernedin thatcountry,be taxedin the lattercountry.

Incomefrom dependentpersonalservices,thatis,
employee’sremuneration,will generallybetaxablein the
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countrywheretheservicesareperformed.However,
wheretheservicesareperformedduringcertainshort
visits to onecountryby aresidentof theothercountry,
the incomewill be exemptin thecountryvisited.

Fringe benefitsprovidedin relationto dependent
personalserviceswill, wheretheywould otherwisebe
subjectto tax in both countries,be taxableonly in the
countrywith thesoleorprimarytaxing right overthe
employmentincometo which thebenefitrelates.

Governmentserviceremunerationpaidby onecountry
will generallybe taxedonly in that country.However,the
remunerationmaybe taxedin theothercountryin certain
circumstanceswherethegovernmentservicesare
renderedin that othercountry.

Director?feesandsimilar paymentsmaybetaxedin
thecountryof residenceof thepayingcompany.

Incomederivedby entertainersandsportspersons
maygenerallybe taxedby thecountryin which the
activitiesareperformed.However,wherethe
sportspersonis amemberof, orassociatedwith, a
recognisedteamregularlyplaying in a leaguecompetition
theincomederivedwill generallybe taxedin thecountry
in which theyreside.

Pensionsandannuities(including governmentservice
pensions)maybe taxedonly in thecountryof residence
of therecipient.

Incomeof visiting studentswill beexemptfrom tax in
thecountry visited sofar asconcernspaymentsmade
from abroadfor thepurposesof theirmaintenanceor
education.

Profits of associatedenterprisesmaybe taxedon the
basisofdealingsat arm’slength.

Exchangeof informationandconsultationbetweenthe
two taxationauthoritiesis authorisedby theDTA.

Dual residents(i.e., persons,includingcompanies,who
areresidentsof both AustraliaandNew Zealand
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Main featuresofthe newOTA Agreementwith NewZealand

accordingto thedomesticlaw ofbothcountries)are, in
accordancewith specifiedcriteria,to betreatedfor the
purposesof theDTA asbeingresidentsof only one
country.

Sourcerulesareprescribedin theDTA to theeffect that
income,profits orgainsderivedby a residentof one
countrywhich, underprovisionsof theagreementmaybe
taxedin theothercountry,shall betreatedasbeing
sourcedin thelattercountry.

Doubletaxationrelief for incomewhich underthe
DTA maybe taxedby both countriesis requiredto be
providedby thecountryof residenceundertheDTA as
follows:-

• in Australia,by allowing acredit for theNew
ZealandtaxagainstAustraliantax payableon income
derived by a resident ofAustraliafrom sourcesin
New Zealand.

• in NewZealandby allowing acredit againstNew
Zealandtaxfor theAustraliantax paidon income,
profitsor gainsderivedby residentsof New Zealand
from sourcesin Australia.

Agreement With New Zealand
ThenewcomprehensiveDTA with New Zealandaccords
substantiallywith otherrecentcomprehensiveDTAs to
which Australiais aparty.Like them,theDTA allocates
to thecountryof source,sometimesat limited rates,a
taxing right over someincome,profits orgains.The
countryofresidenceis giventhe soleright to taxother
typesofincome,profits orgains.

TheDTA alsoprovidesthat whereincome,profits or
gainsmaybe taxedin bothcountries,thecountryof
residence(if it taxes)is to allow doubletaxrelief against
its own tax for thetax imposedby thecountryof source.
In thecaseof Australia,effect is given to therelief
obligationsarisingundertheDTA by applicationof the
generalforeigntaxcreditsystemprovisionsof Australia’s
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domesticlaw,orrelevantexemptionprovisionsof the
law whereapplicable.

In termsof comparisonwith theexistingDTA with New
Zealand,therenegotiatedDTA:

includesprovisionsto dealwith:

thetaxationof incomefrom realpropertyandfrom the
alienationof propertygenerally;

thetaxationof otherincome,beingasweep-uparticle;

possibledoubletaxationof trans-Tasmanfringe
benefits;

ageneralstrengtheningof anti-avoidancemeasures;

• removes:

the‘force of attraction’principle in relationto
permanentestablishmentsunderwhich profits of an
enterprisefrom sourcesin thecountryin which the
enterprisehasthepermanentestablishmentwere
taxablein that countryregardlessof whetherthe
profits wereattributableto thepermanent
establishmentornot;

the special rule on thetaxationofinterestpaymentsto
associates;

• reduces:

thewithholdingtax rateon royaltiesfrom amaximum
of 15%to a maximumof 10%of thegrossroyalty
payment,and

• reflects:

an agreedapproachto thetaxationof branchesof

Australianinsurersoperatingin NewZealand.
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Main featuresof thenewDTAAgreementwith NewZealand

Article 1 - Personal Scope

Scope

This article establishesthescopeof applicationof the
DTA, by providingfor it to apply to persons (which term
includescompanies)whoareresidentsof oneor both
countries.It precludesany extraterritorialapplicationof
theDTA.

Theapplicationof theDTA to personswho aredual
residents(i.e. residentsof both countries)is dealtwith in
Article 4.

Article 2 - Taxes Covered

Taxescovered

This articlespecifiestheexisting taxesof eachcountryto
which theDTA applies.Theseare,in thecaseof
Australia:

• theAustralianincometax;

• theresourcerent tax in respect of offshore petroleum

projects;and
• the fringe benefits tax.

For NewZealandtheDTA appliesto:

• the incometax; and

• the fringe benefit tax.

It is specifically statedin bothparagraphsof thisarticle
that thearticleappliesonly to taxesimposedunderthe
federallaw of Australia.This is to ensurethat theDTA
doesnot bind AustralianStatesandappliesonly to
federaltaxes.

In the case of Australia, income tax, capital gains tax,
fringe benefitstax andresourcerent tax arecoveredby
thePTA. Salestax, wool tax andlevies,customsduties,
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Statetax andduties,estatetax andduties,andmedicare
levy areexcludedfrom thescopeof theDTA.

Substantiallysimilar taxes

TheapplicationoftheDTA will beautomatically
extendedto any identicalorsubstantiallysimilar taxes
which aresubsequentlyimposedby eithercountryin
addition to, or in placeof, theexisting taxes.A duty is
imposedon AustraliaandNew Zealandto notify each
otherwithin a reasonabletime of any significantchanges
to theirrespectivelawsto which thePTA applies.

Article 3-GeneralDefinitions

Definition of ‘Australia’

As with Australia’sothermodemtaxationagreements,
‘Australia’ is definedasincludingcertainexternal
territoriesandareasofthecontinentalshelfBy reasonof
this definition,Australiapreservesits taxingrights, for
example,overmineralexplorationandmining activities
carriedon by nonresidentson theseabedandsubsoilof
therelevantcontinentalshelfareas(undersectionÔAA of
theITAA, certainseainstallationsandoffshoreareasare
to be treatedaspartof Australia).Thedefinition is also
relevantto thetaxationby AustraliaandNew Zealandof
shippingprofits in accordancewith Article 8 of thePTA.

[Subparagraph1(a)(ii)J

Definition of ‘tax’

For thepurposesof theDTA, theterms‘Australian tax’
and‘New Zealandtaxt do not includeanyamountof
penaltyor interestimposedundertherespectivedomestic
law of thetwo countries.This is importantin determining
a taxpayer’sentitlementto acredit underthedoubletax
relief provisionsof Article 24 of theDTA.

[Subparagraph1(k)]
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In thecaseof aresidentof Australia,any penaltyor
interestcomponentof a liability determinedunderthe
domestictaxationlaw of New Zealandwith respectto
incomethat NewZealandis entitled to tax underthe
PTA, would notbe a creditable‘New Zealandtax’ for the
purposesofArticle 24(2)of thePTA.This is in keeping
with themeaningof ‘foreign tax’ in the ITAA (subsection
6AB(2) -ForeignIncomeandForeignTax).Accordingly,
sucha penaltyor interestliability would be excluded
from calculationswhendeterminingtheAustralian
residenttaxpayer’sforeign taxcreditentitlementunder
Article 24(2) (pursuantto Pivision 18 of PartIII of the
ITAA - Creditsin Respectof ForeignTax).

Definition of ‘internationaltraffic’

ThePTA definestheterm‘internationaltraffic’. The
definition is relevantto theapplicationof Article 13 to
thealienationof shipsandaircraftand Article 15 to the
wagesof thecrewof aship oraircraft engagedin
internationaltraffic.

Thetermis definedto meanany transportby a ship or
aircraftexceptwheretheoperationoccurssolely from a
placein oneof thecountriesor betweenplacesin oneof
thecountries.

Termsnot specificallydefined

Wherea termis not specificallydefinedwithin thisPTA,
that term(unlessusedin acontextthatrequiresotherwise)is
to be takento havethesameinterpretativemeaningasit has
underthedomesticlaw of thecountryapplyingthePTA.

Theexpression‘from time to time in force’ is includedin
orderto clarify thata termnotdefinedin thePTA is to be
given themeaningit hasunderthatcountry’sdomesticlaw at
thetime of applicationof thePTA. This ensuresthatthe
PTA remainscontemporarywith developmentsin the
domesticlaw of thetwo countries.
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In applyingthis provision therelevanttime for drawing
uponthedomesticmeaningof thetermusedin thePTA
will be thetime which is relevantfor purposesof the
claim itself, that is, the law applicableto theclaimfor
therelevanttax year.

If a termis not definedin aPTA, but hasan
internationallyunderstoodmeaninganda meaningunder
thedomesticlaw thecontextwould normally require
that theinternationalmeaningbe applied.

However,thetermusedwould needto bethesameterm,
sincethereis much uncertaintyaboutwhetherthe
interpretationof onephrasecantruly be saidto throw
light on another.

UnderArticle 3(3) thedomesticlaw meaningis the
meaningthelaw hasunderthe law of that Staterelating
to thetaxesto whichthis Agreementapplies.Thelaw
concerningtaxesis comprisedof generallegal and
specificallytaxrelatedconceptsbut if thetaxationlaw
usesa termin adifferentmannerto theusagein general
law, andthat useis morespecific,and relevantto the
contextof theDTA thenthatspecialusageis the
applicableoneand will governtheinterpretation.

It shouldbe notedthat Article 3(3)doesnotrequirethat
a termbe definedin Australianlaw. It is sufficient if the
termhasa meaningundertherelevantAustralianlaw.

[Paragraph3]

Article 4 - Residence

Residentialstatus

This articlesetsout thebasisby which theresidentialstatus
of apersonis to be determinedfor thepurposesof thePTA.
Residentialstatusis oneof thecriteriafor determiningeach
country’s taxing rights and is a necessary condition for the
provisionof relief undertheDTA. Theconceptof resident
according to each country’s taxation law provides the basic
test.

14



MainfeaturesofthenewDTAAgreementwith NewZealand

A personis not aresidentof acountryfor thepurposesof the
PTA if that person is liable to tax in that country in respect
only ofincomefrom sourcesin thatcountry.Forexample,a
person may not be domiciled in a country but may be
considered to be a resident according to its domesticlaw and
mayonly be subjectto taxationon incomefrom sourcesin
that country,e.g.,foreigndiplomatic andconsularstaff
servingin somecountries.In theAustraliancontextthis
means that Norfolk Island and Cocos(Keeling)Islands
residentswho aregenerallysubjectto Australiantax on
Australiansourceincomeonly will notbe residentsof
Australiafor thepurposesof theagreement.Accordingly,
New Zealandwill not haveto forgo tax in accordancewith
thePTA on incomederivedby residentsof thoseIslands
from sourcesin New Zealand(which will not be subjectto
Australiantax).

[Paragraph2]

Thearticlealsoincludesaset of ‘tie-breaker’rulesfor
determininghow residencyis to be allocatedto oneor other
of thecountriesfor thepurposesof thePTA if a taxpayer-
whetheran individual, a companyorotherentity - qualifies
as adual resident,i.e.,asaresidentunderthedomesticlaw
of both countries.

The ‘tie-breaker’rulesinvolve consideringin adeclining
hierarchywhetherthetaxpayerhasapermanenthomein one
countryortheotherandif in neitheror both takesinto
accountfactorssuchastheperson’spersonaloreconomic
relationswith AustraliaandNew Zealand,habitualabodeand
finally citizenship.

[Paragraph3]

Example

A dualresidentwhois deemedby Article 4 to be a
residentsolely of NewZealandfor purposesof the
PTA would be entitled to any exemptionfrom, or
reductionin, Australiantax providedby an articleof
theDTA in respectof incomederivedfrom sourcesin
Australiaby a residentof NewZealand.
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For thecategoriesof incomewhich underthePTA
remaintaxablein bothcountries,theobligationplacedby
Article 24 (Elimination of Double Taxation) on the
countryof residenceof therecipientof theincometo
providedoubletax relief would in thatexamplerestwith
New Zealand.

Dual residentsremain,however,in relationto each
country,aresidentof thatcountryfor thepurposesof its
domesticlaw andsubjectto its tax assuchsofar asthe
DTA allows.

Note

Article 22 (OtherIncome)would operatein relationto
thedual residentreferredto in theexampleaboveasif
that personwerearesidentof New Zealand.This
would preclude Australia from taxing items of income
not dealtwith by anotherarticleof theDTA, where
the incomeis derivedfrom sourcesin New Zealandor
from sourcesin a third countryunlessthat incomewas
effectively connectedwith a permanentestablishment
orfixed basein Australiaof thedual resident.

Paragraph5 of Article 13 (Alienationof Property)
would, however,preservetheapplicationofAustralia’s
rulesfor taxing capitalgainsin relationto gainsto
which theparagraphapplies.This is becausethe
paragraphpreservestheoperationof thelaw of both
countriesrelatingto thetaxationofcapitalgains.The
taxing right conferredby theparagraphnot being
based on where the alienator of the property is resident
for thepurposesof thePTA, a dualresidentwould,
accordingly,remainaresidentof Australiafor the
purposesof applyingAustralia’sdomesticlaw relating
to thetaxationof capitalgains.
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Article 5 - PermanentEstablishment

Roleand definition

Applicationofvariousprovisionsof theagreement
(principallyArticle 7 relatingto businessprofits) is
dependentuponwhethera personwho is aresidentof one
countryhasa ‘permanentestablishment’in theother,andif
so, whetherincomederivedby thepersonin theother
countryis attributableoreffectively connectedwith that
‘permanentestablishment’.Thedefinition of theterm
‘permanentestablishment’which thisarticleembodies,
corresponds generally with definitions of the term in
Australia’smorerecentPTAs.

Meaningof ‘permanentestablishment’

Theprimarymeaningof theterm‘permanentestablishment’
is expressedasbeingafixed placeof businessthroughwhich
thebusinessof an enterpriseis wholly orpartly carriedon.

[Paragraph1]

Otherparagraphsof thearticleareconcernedwith
elaboratingon themeaningof thetermby giving examples
(by no meansintendedto be exhaustive)of whatmay
constitutea ‘permanentestablishment’- for example:

• an office;

• a workshop;or

• a mine.

All of Australia’scomprehensiveDTAs includeasa
‘permanentestablishment’an agricultural,pastoralor
forestryproperty.This reflectsAustralia’spolicy of
retainingtaxing rightsoverexploitationof Australian
landfor thepurposesof primaryproduction.

In the OECPModel DoubleTaxationConventionincome
from agriculturalor forestrypursuitsis subjectto source
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countrytaxationunderArticle 6 (Incomefrom Real
Property).

Australia’sapproachis consistentwith retentionof source
countrytaxing rightsin Article 6 but allowsfor income
suchasinterest,dividendsandroyaltieswhich maybe
effectivelyconnectedwith theagricultural,pastoralor
forestryactivitiesto be taxedin Australiaasbusiness
profits subjectto full ratesof tax ratherthanatthe limited
ratesprovidedfor in theArticlesof theDTA thatcover
theseincomeitems.Australia’sapproachalsoensuresthat
thearm’s lengthtestsprovidedfor in Article 7 (Business
Profits) apply to theseactivities.

[Subparagraph2(g)]

Building sites

The PTAprovides that a building site, or a construction,
installationor assemblyprojectwill constitutea
permanentestablishmentif it is in placefor morethan six
months.

The term ‘building site, or a construction,installationor
assemblyproject’coverconstructionalactivitiessuchas
excavatingordredging.Theterm‘building site’ canonly
meansuchwork asis directlyconnectedwith theerection
of buildingsandsimilar projects(earthwork,masonry,
painting,roofing,glazingandplumbing). Planningand
supervisionarecertainlypartof thebuilding site if
carriedout by theconstructioncontractor.However,
planningand supervisionof workdoesnotrepresenta
building siteif carriedout by anotherenterprise.

Thewordconstructionis usedin its normalaccepted
sense.Incomefrom constructionwould include:income
from constructionof buildings,bridges,dams,pipelines,
tunnelsandothercivil engineeringprojects;incomefrom
relatedactivitiessuchasdemolition,dredging,heavy
earthmovingprojectsetc; andincomefrom the
constructionof majorplantitems includingshipsand
transportvessels.

18
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A definition of ‘constructionproject’ is containedin
subsection22IYHA(l) of the ITAA for thepurposeof
theprescribedpaymentssystem.Thedefinition is as
follows:

‘“construction project” means-

(a) theconstruction,erection,installation,
alteration,modification,repairor improvement
of astructure;

(b) thedemolition,destruction,dismantlingor
removalof a structure;or

(c) theundertakingof earthworksor theclearing
of land,

and includes-

(d) the installationin, or in connectionwith, a
structureof a systemof, ordevicefor, heating,
insulation,lighting, air-conditioning,
ventilation,powersupply,drainage,sanitation,
watersupply,securityorfire protection;

(e) thepaintingordecoratingof a structure;

(f) landscapegardening;and

(g) suchotheractivitiesin relationto structuresor
landasmaybe prescribedfor thepurposesof
this definition.’

Thesimilarprovisionin theOECPModel Double
TaxationConventiondealingwith building sites,
construction,installationor assemblyprojectsprovides
thatapermanentestablishmentexistsonly if abuilding
siteorconstructionor installationprojectlastsfor more
than 12 months.

This is to becontrastedwith theprovisionin theDTA,
which doesnotconfirm thelimitation thata permanent
establishmentwill existonly if abuilding site,or a
construction,installationorassemblyprojectlastsfor
morethan 6 months.Accordingly,in someinstancesa
building site,construction,installationorassembly
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projectmayconstitutea permanentestablishmentunder
theparagraphI primarydefinition even though it does
not lastfor morethanthe6 monthsprovidedfor in
paragraph3.

[Paragraph3/

Supervisoryactivities

Supervisoryactivitiescarriedon for morethan6 monthsin
connectionwith a building site(ora construction,installation
orassemblyproject) aredeemedto constituteapermanent
establishment.Australiahasa reservationon Article 5 ofthe
OECDmodelreflectingthisposition.Therationalefor
inclusionofthis provisionis theprevalenceof theusein
Australiaof importedexpertisein relationto supervisionof
suchprojects.

[Subparagraph4(a)]

ResourceActivities

TheDTA providesthat activitiesassociatedwith the
explorationfor orexploitationof naturalresourceswill
constitutea permanentestablishment.This provisionextends
to servicesprovidedin respectof suchexplorationand
exploitationandreflectsthe importanceto both countriesof
maintainingsourcecountrytaxing rightsoverresource
activitiesandassociatedservices.

[Subparagraph4(b)]

Substantialequipment

An enterprise shall be deemed to have a permanent
establishmentin a countryif substantialequipmentis being
used in that country by, for or under contract with, the
enterprise.This position is reflectedin Australia’sreservation
to theOECDmodeland oneeffect is to furtherprotect
Australia’sright to taxincomefrom naturalresources( as,for
example,oil rigs couldotherwisebe movedoffshoreto avoid
theoperationof thearticle).Themeaningof theterm
‘substantial’dependson therelevantfactsandcircumstances
of each individual case.

[Subparagraph4(c)]
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Operations in relationto StandingTimber

The DTAprovides that operations in respect of the felling,
removalorotherexploitationof standingtimberwill be
deemedto be apermanentestablishment.

[Subparagraph4(d)]

Anti-avoidanceProvision

In relation to the provisions of the DTAdealing with
permanentestablishmentsexistingwhereactivities are
carriedon overacertaintimeframe(eg.building sitesand
supervisoryactivities)it is providedthat wheretheactivities
aresplit betweenassociatedenterprisestheperiodswill be
aggregated in determining whether the enterprises have a
permanentestablishmentin thecountryin whichthe
activitiesare beingcarriedon.

This provisionis an anti-avoidance measure aimed at
counteractingcontractsplittingfor thepurposesof avoiding
theapplicationof thepermanentestablishmentrules.

TheDTA providesthat an enterpriseshallbe deemedto be
associatedwith anotherenterpriseif oneenterpriseis
controlleddirectly or indirectly by theotheror if both are
controlled directly or indirectly by a third person or persons.

[ParagraphS]

Cost-toll situations

Theinclusionof this subparagraphis insisteduponby
Australiaand is consistentwith Australia’spolicy ofretaining
taxing rightsover exploitationofits mineralresources.It
dealswith so-called‘cost-toll’ situations.For example,a
consortiumof mining companiesmayform a companyin
Australiato own andoperatea mineralrefiningplantin
Australia.Theplantrefinessolely themineralminedby the
consortium,atcost, so that theplantoperationsproducedno
taxableincome.Title to therefinedproductremainswith the
consortiumandprofitson its salearerealisedmainly outside
of Australia.

In thesecircumstances,Australiadeemssuchaplantto be a
permanentestablishmentbecausethemanufacturingor
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processingactivity is conductedin Australia,andtherefore
Australiashouldbe ableto taxtheresultingbusinessprofits
thatwould havebeenearnedby theplanton thebasisof
arm’slengthdealingswith theconsortium.This subparagraph
makesit lessopenfor an enterprisewhich carrieson very
substantialmanufacturingorprocessingactivitiesin one
countrythroughanintermediaryto claim that it doesnot
haveapermanentestablishmentin thatcountry.

[Subparagraph7(b)]

Other Provisions of this Article

Othercircumstancesin which aresidentof onecountryshall,
or shallnot, be deemedto haveapermanentestablishmentin
theothercountryare alsospecified. Theseparagraphs
generallyconespondwith thecomparableparagraphsof
Australia’sexistingDTAs.

Otherarticles

Theprinciplessetdownin this article arealsoto be applied
in determiningwhetherapermanentestablishmentexistsin a
third countryor whethera third countryhasapermanent
establishmentin Australia(or in New Zealand)when
applyingthesourcerulecontainedin:

• paragraph5 of Article 11 (Interest);and

• paragraph5 of Article 12 (Royalties).

[Paragraph10]

Article 6 - IncomeFrom RealProperty

Where incomefrom real property is taxable

This articleprovidesthatthe incomeof aresidentofone
countryfrom realpropertysituatedin theothercountrymay
be taxedby theothercountry.Thus, incomefrom real
property in Australia will be subject to Australian tax laws.

[Paragraph1]
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Income from real property

Incomefrom realpropertyis effectivelydefinedasextending
to:

• thedirectuse,letting orusein anyotherform of any
landor interesttherein;and

• royaltiesandother payments relating to the
explorationfor orexploitationof minesorquarries
orothernaturalresourcesor rights in relation thereto.

Consistent with the usual rule that whatever is affixed to or
attachedto landformspartof, orbecomespartof, the land,
the reference to land is to be read as meaning eitherimproved
or unimprovedland.Forexample,thedefinition of real
property will encompass a lease of a building or any other
interestin a building.

[Paragraphs2 and3]

Real property of an enterprise and of’ persons
performing independent personal services

Theoperationof thisarticleextendsto incomederivedfrom
theuseor exploitationof realpropertyof an enterpriseand
incomederivedfrom realpropertythatis usedfor the
performanceof independentpersonalservices.

[ParagraphS]

Accordingly,applicationof this article(whenreadwith
Articles 7 and 14) to suchincomeensuresthat thetreaty
countryin which therealpropertyis situatedmayimposetax
on theincomederivedfrom thatpropertyby:

• an enterpriseof theother country; or

• an independentprofessionalpersonresidentin that
othercountry,

irrespectiveof whetheror not that incomeis attributableto a
‘permanent establishment’ of such an enterprise, or fixed base
of such a person, situated in the firstmentioned country.
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Article 7 - Business Profits

This article is concerned with the taxation of business profits
derivedby an enterprisecarriedon by aresidentof one
countryfrom sources in the other country.

Thetaxingof theseprofitsdependson whethertheyare
attributableto a ‘permanentestablishment’in thatother
country.If aresidentof one countrycarrieson business
through a ‘permanent establishment’ (as defined in Article 5)

in theothercountry,thecountryin which the ‘permanent
establishment’ is situated may tax theprofits of theenterprise
thatareattributableto that permanentestablishment.

If a taxpayerwhois aresidentof onecountrycarrieson a
businessthroughan enterprisethat doesnothavea
‘permanent establishment’ in the other country, the taxpayer
will notbe liable to tax in theothercountryon thebusiness
profits of thatenterprise.

[Paragraph1]

Determinationof businessprofits

Profits ofa ‘permanent establishment’are to be determined on
thebasisof arm’slengthdealing.Theprovisionscorrespond
tocomparableprovisionsin Australia’sotherdoubletaxation
agreements.

[Paragraphs2 and3]

No profits are to be attributed to a permanent establishment
merelybecauseit purchasesgoodsormerchandisefor the
enterprise.Accordingly, profits of a permanentestablishment
derived from business activities carried on in its own right
will notbe increasedby addingto themanyprofits
attributableto thepurchasingactivitiesundertakenfor the
headoffice. It follows, ofcourse,thatany expensesincurred
by thepermanentestablishmentin respectof those
purchasingactivities will not bedeductiblein determining
thetaxableprofits of thepermanentestablishment.

[Paragraph41
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Inadequate information

This articleallows fortheapplicationof thesourcecountry’s
domesticlaw (e.g.Australia’sDivision 13) where,dueto
inadequateinformation,thecorrectamountof profits
attributableto a ‘permanentestablishment’cannotbe
determined or can only be ascertained with extreme
difficulty. Australia’spositionis reflectedin theAustralian
observationon theCommentaryon Article 7 of theOECD
model.

[ParagraphS]

Trust beneficiaries

Theprinciplesof thearticlewill apply to business profits
derivedby aresidentof one of thecountries(directly or
throughoneor moreinterposedtrustestates)asa beneficiary
of a trustestate.This provisionis in accordancewith an
Australianreservationon Article 7 of theOECDmodel.

[Paragraph 7]

Example

In accordance with this article, Australia has the right
to tax a share of business profits, originally derived by
atrusteeof atrust estate(otherthana trustestatethat
is treatedasa companyfor tax purposes)from the
carryingon of a business through a permanent
establishmentin Australia,to which aresidentof New
Zealandis beneficiallyentitled underthetrustestate.
Paragraph7 ensuresthat suchbusinessprofitswill be
subjectto taxin Australiawhere,in accordancewith
theprinciples setout in Article 5, the trusteeof the
relevanttrustestatehasapermanentestablishmentin
Australiain relation to that business.
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Income dealt with under other articles

Whereincomeis otherwisespecificallydealtwith under
otherarticlesof theDTA theeffectof thoseparticular
articlesis not overriddenby this article.

[ParagraphS]

This provision lays down the general rule of interpretation
that categoriesof incomeorgainswhich arethesubjectof
otherarticlesof theagreement(eg.dividends,interestand
royalties)areto be treatedin accordancewith thetermsof
thosearticlesandasoutsidethescopeof this article (except
whereotherwiseprovided,e.g.by paragraph4 of Article 10).

Insurancewith non-residents

Each country has the right to continue to apply any special
provisionsin its domesticlaw relatingto thetaxationof
income from insurance. However, if therelevantlaw in force
in eithercountryat thedateof signatureof this DTA is
varied(otherwisethanin minorrespectssoasnot to affect its
generalcharacter),thecountriesmustconsultwith eachother
with aview to agreeingto any amendmentof thisparagraph
thatmaybe appropriate.An effectof this paragraphis to
preserve,in thecaseofAustralia,theapplicationofDivision
15 of PartIII of theITAA (Insurancewith Non-residents).
This provision is in accordance with an Australian
observation on the Commentary on Article 7 of theOECD
model.

[Paragraph9]

Note

Australiahasalsolodgedareservationon Article 7 of
theOECDModel Conventionwhich statesthat
Australia reserves the right to taxincomederivedfrom
the leasing of industrial, commercial or scientific
equipmentandof containersasroyaltiesunderits
DTAs, wheresuchincome,underAustralianlaw, has
a sourcein Australia.
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Article B - Ships And Aircraft

International traffic

Underthis articletheright to taxprofits from theoperation
of shipsoraircraft in internationaltraffic, includingprofits
derivedfrom:

• participationin a pool service;

• a joint transportoperatingorganisation;or

• an international operating agency,

is generallyreservedto thecountryof residenceof the

operator.

Internal traffic

Any profits derivedby aresidentof onecountryfrom
internaltraffic in theothercountry (i.e. from operations
confined solely to places in theothercountry)maybe taxed
in thatothercountry.This positionis reflectedin Australia’s
reservationon Article 8 of the OECDmodel.

By reasonof thedefinitionof ‘Australia’ containedin Article
3 andthetermsofparagraph4 of this article,any shipments
by seaor air from a placein Australia(includingthe
continentalshelfareasandexternalterritoriescoveredby the
definition of ‘Australia’) for dischargeat anotherplacein or
for return to that placein Australia,is to be treatedas
forming part of internal traffic.

[Paragraph4]

Example

Profits derived from a shipment of goodstaken on
board (during thecourseof an international voyage
betweena place in New Zealand and Sydney)at
Cairnsfor delivery to Brisbane,would beprofits from
internal traffic and would fall within thescopeof
section129 of theITAA. As such,5 percentof the
amount paid in respectof internaltraffic would be
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deemedto be taxableincomeof theoperatorfor
Australiantax purposespursuantto Division 12 of Part
III of theITAA.

Article 9 - Associated Enterprises

Re-allocationof profits

This articleauthorisesthere-allocationof profits between
relatedenterprisesin AustraliaandNew Zealandon an arm’s
lengthbasiswherethecommercialor financial arrangements
betweentheenterprisesdiffer from thosethat might be
expectedto operatebetweenindependententerprisesdealing
wholly at arm’s lengthwith oneanother.

Thearticlewould not generallyauthorisethere-writingof
accountsof associated enterprises where it canbe
satisfactorilydemonstratedthatthetransactionsbetweensuch
enterpriseshavetakenplaceon normal,openmarket
commercialterms.

[Paragraph I]

Eachcountryretainstheright to applyits domesticlaw
relatingto thedeterminationof thetaxliability of a
person(e.g.Australia’sDivision 13) to its own
enterprises,providedthat suchprovisionsareapplied,so
far asit is practicableto do so,in accordancewith the
principlesof thearticle.Thispositionis reflectedin
Australia’sobservationon theOECDCommentaryon this
article.Australiaalsohasanobservationon theOECD
Commentaryto include aprovisionto permitresortto
domestic law in relation to the taxation of profits of an
insuranceenterprise.

[Paragraph2]

Australia’sdomesticlaw provisionsrelatingto international
profit shifting arrangementswere revised in 1981 in orderto
deal more comprehensively with arrangements under which
profits are shifted out of Australia, whether by transfer
pricingorothermeans.Thebroadschemeof therevised
provisionsis to imposearm’s lengthstandardsin relationto
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internationaldealings,but wheretheCommissionercannot
ascertainthearm’s lengthconsideration,it is deemedto be
suchamountastheCommissionerdetermines.Paragraph2 is
designed to preserve the application of those domestic law
provisions.Australiastronglybelievesthat atax treatyshould
notpreventa ContractingStatefrom applyingits domestic
anti-transferpricingprovisions,particularlyin respectof its
own residents.

Correlative adjustments

Whereare-allocationof profits is made(eitherunderthis
article or, by virtue of paragraph 2, under domestic law) so
that theprofitsof an enterpriseof onecountryareadjusted
upwards,a form of doubletaxationwould ariseif theprofits
so re-allocatedcontinuedto be subjectto tax in thehandsof
an associatedenterprisein theothercountry.To avoidthis
result,theothercountryis requiredto makean appropriate
compensatoryadjustmentto theamountof taxchargedon the
profits involved to relieve any such double taxation.

[Paragraph3]

This adjustmenthasto be madeonly if there-allocationwas
madeon thebasisof arrangementsthat might be expectedto
operatebetweenindependententerprisesdealingwholly at
arm’s length with oneanother.

It would generally be necessary for the affected enterprise to
apply to thecompetentauthorityof thecountrynot initiating
there-allocationof profits for an appropriatecompensatory
adjustment to reflect the re-allocation of profitsmadeby the
competentauthorityof theothertreatypartnercountry. If
necessary,thecompetentauthoritiesof AustraliaandNew
Zealandwill consult with each other to determine the
appropriateadjustment.

Article 10 - Dividends

This articlebroadlyallowsbothcountriesto tax dividends
flowing betweenthembut in generallimits thetaxthat the
countryof sourcemayimposeon dividendspayableby
companiesthatareresidentsof that countryunderits
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domesticlaw to beneficialownersresidentin theother
country.

Rateof tax

Underthis article,Australiawill reduceits rateof
withholding taxon unfrankeddividendspaidby Australian
residentcompaniesto residentsof New Zealandfrom 30 per
centto 15 percentofthegrossamountof thedividends.
Dividendpaymentswill, of course,remainfreeof
withholding tax underAustralia’sdomesticlaw to theextent
that theyarefranked.Therateof withholding tax to be
imposedby NewZealandon outgoingdividendsis generally
limited to 15 percent.

However,in respectof deemeddividendsarisingin New
Zealandasa consequenceof an Australianlife insurer
makingan electionundersection204M of theNewZealand
IncomeTaxAct 1976 to be taxedasa NewZealandresident,
therateof taximposedon thatdeemeddividend will not
exceed5 percentof thegrossamountof thedeemed
dividend.

[Paragraph2]

Exception to limitation

Thelimitation on thesourcecountry’stax doesnot apply to
dividendsderivedby a residentof theothercountrywho has
a ‘permanentestablishment’or ‘fixed base’in thecountry
from whichthedividendsarederived,if theholdinggiving
rise to thedividendsis effectively connectedwith that
‘permanentestablishment’or ‘fixed base’.

Wherethedividendsareso effectively connected,theyareto
be treatedas ‘businessprofits’ or ‘incomefrom independent
personalservices’andthereforesubjectto thesource
country’stax (in accordancewith theprovisionsof Article 7
orArticle 14, asthecasemaybe). In practice,however,
underchangesmadeto Australia’sdomesticlaw with the
introductionfrom I July 1987of afull imputationsystemof
company taxation, such dividends to theextentthat theyare
frankeddividendswill remainexemptfrom Australiantax
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while unfrankeddividendswill be subjectto withholdingtax
at therateof 15 percentinsteadof beingtaxedby
assessment.

[Paragraph4]

Extra-territorialapplicationprecluded

Theextra-territorialapplicationby eithercountryof taxing
rights over dividend income is precluded by providing,
broadly, thatonecountry(thefirst country)will not tax
dividendspaidby a companyresidentsolely in theother
country,unless:

• thepersonderivingthedividendsis aresidentof the
first country;or

• theholdinggiving rise to the dividendsis effectively
connectedwith a ‘permanentestablishment’or ‘fixed
base’in thefirst country.

[ParagraphS]

However,theexemptiondoesnot applywherethedividend
payingcompanyis adual resident,eventhoughthecompany
is deemedto be a residentof only onecountryfor purposes
of theagreement.This provisoensuresthat Australiahasthe
right to tax dividendspaid to athird countryresidentby an
Australiancompanywhich is deemedto bearesidentof New
Zealandfor thepurposesof theagreement.

Article 11 - Interest

Rateof tax

This article providesfor interestincometo be taxedby both
countriesbut requiresthecountryof sourceto generallylimit
its tax to 10 percentof thegrossamountof theinterest
wherearesidentof theothercountryis thebeneficialowner
of the interest.

[ParagraphsI and2]
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Thelimitation of thesourcecountrytax rateto 10 percent
accords with thegeneralrateof interestwithholdingtax
applicableunderAustralia’sdomesticlaw.

Definition

Theterm‘interest’ is definedfor thepurposesof thearticlein
a way that, in relationto Australia,encompassesitemsof
incomesuchasdiscountson securitiesandpaymentsunder
certainhire purchaseagreementswhich aretreatedfor
Australiantax purposesasinterestor amountsin thenature
of interest.

Thedefinition doesnot, however,includeinterestthat is
treatedby oneof thecountriesto theDTA asadividendto
which Article 10 would apply.

[Paragraph3]

Interesteffectively treatedasbusinessprofits

Interestderivedby aresidentof onecountrywhich is
effectively connectedwith a ‘permanentestablishment’or
fixed base’of thatpersonin theothercountrywill form part
of the business profits of that ‘permanent establishment’ or
‘fixed base’and be subjectto theprovisionsof Article 7
(Business Profits) or Article 14 (Independent Personal
Services). Accordingly, the 10 per cent source country tax
rate limitation does not apply to such interest.

fParagraph4]

Deemedsourcerules

Interest‘source’ ruleswhich arein accordwith theschemeof
theinterestwithholdingtaxprovisionsof Australia’s
domesticlaw are setout in the article.Thoserulesoperateto
allow Australiato tax interestto which aresidentof New
Zealandis beneficiallyentitledwheretheinterestis paidby a
resident of Australia and is not an expense of a business
carriedon by theAustralianresidentthroughapermanent
establishmentin acountryoutsideAustraliathat is deductible
by thatpermanentestablishment.Australiamayalsotax
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interest paid by a resident of NewZealand to which another
New Zealandresidentis beneficiallyentitled if it is an
expenseincurredby thepayerof theinterestin carryingon a
businessin Australiathroughapermanentestablishment.

[ParagraphS]

Relatedpersons

Thearticlealsocontainsa generalsafeguardagainst
paymentsofexcessiveinterest- in caseswherethereis a
specialrelationshipbetweenthepersonsassociatedwith a
loantransaction- by restrictingthe 10 percentsource
countrytax ratelimitation in suchcasesto an amountof
interestwhich might be expectedto havebeenagreedupon
by personsdealingat arm’s length. Any excesspartof the
interestremainstaxableaccordingto thedomesticlaw of
eachcountrybut subjectto theotherarticlesof this
agreement.

[Paragraph6]

Article 12 - Royalties

Rateof tax

Thearticlein generalallows both countriesto taxroyalty
flowsbut limits thetax of thecountryof sourceto 10 per
centof thegrossamountofroyaltiespaidorcreditedto
beneficialownersresidentin theothercountry.

[ParagraphsI and2]

The10 percentratelimitation is not to apply to natural
resourceroyalties,which,in accordancewith Article 6, areto
remaintaxablein thecountryof sourcewithout limitation of
thetaxthatmaybe imposed.

In theabsenceof aDTA, Australiataxesroyaltiespaidto
non-residentsat 30 percentof thegrossroyalty.
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Definition

Thedefinition of ‘royalties’ reflectsthedefinition in
Australia’sdomesticincometax law. Thedefinition
encompassespaymentsfor thesupplyof scientific,technical,
industrial orcommercial‘know how’ but notpaymentsfor
servicesrendered.

Paymentsfor thesupplyof “know how” vs paymentsfor
servicesrendered

It is consideredthat aGermanSupremeCourtdecision
(Bundesfinanzhof(No. Ut 44/67)of 16 December1970)
providesadefinitive test to distinguishbetweenaknow how
contractandacontractfor services.A know how contract,it
washeld,involved thesupplyby apersonof his or herknow
how to thepayingentity (e.g.,teachingapersonalexpertise),
whereasin a contractfor services,althoughit mayinvolve
theuseof knowhow, that know howis appliedby theperson
in theperformanceof his or her services.

Accordingly,thecrucial questionto beansweredis - is the
contractonefor thesupply,for useby the ‘buyer’ of a
‘product’ which is alreadyin existence(orsubstantiallyso)or
is it one which requiresthecontractorto applyspecialskills
andknowledgefor his own purposesin orderto bring the
‘product’ intoexistencefor the ‘buyer’?

Paymentsfor design,engineeringor constructionof plant or
building, feasibility studies,componentdesignand
engineeringservicesmaygenerallybe regardedasbeingin
respectof acontractfor services,unlessthereis some
provisionin thecontractfor impartingtechniquesandskills
to the ‘buyer’.

In caseswhereboth know howandservicesaresupplied
underthesamecontract,if thecontractdoesnotseparately
providefor paymentsin respectof know how andservices,
an apportionmentof the two elementsof thecontractmaybe
possible.

[Subparagraph3(c)]
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Australiahasalong standingpolicy that paymentsfor
servicesrenderedareto be treatedundertheIndependent
PersonalServicesArticle or theBusinessProfits Article.

Other Royaltieseffectively treatedasBusinessProfits

As in thecaseof interestincome, it is specifiedthat the 10
percentsourcecountrytaxratelimitation is not to apply to
royaltieseffectivelyconnectedwith a ‘permanent
establishment’or ‘fixed base’in that country.

[Paragraph4]

Deemed source rule

Theroyalties‘source’ rule effectively correspondsin thecase
of Australiawith thedeemedsourcerulecontainedin section
6C (Sourceof royalty incomederivedby a non-resident)of
theITAA forroyaltiespaid to non-residentsof Australia.It
broadlyminorsthe ‘source’ rule for interestincomecontained
in paragraph5 of Article 11 (Interest).

[ParagraphS]

Relatedpersons

If royaltiesflow betweenrelatedpersons,the 10 percent
sourcecountrytax ratelimitation will applyonly to the
extentthat theroyaltiesarenotexcessive.Any excesspartof
theroyalty remainstaxableaccordingto thedomesticlaw of
eachcountrybut subjectto theotherarticlesof this
agreement.

[Paragraph6]

Article 13 - Alienation Of Property

Taxing rights

This article allocatesbetweentherespectivecountriestaxing
rights in relationto income,profits orgainsarisingfrom the

35



IncomeTax (InternationalAgreements)AmendmentBill 1995

alienationof realproperty(asdefinedin Article 6) andother
itemsof property.

Income,profitsor gainsfrom thealienationof real property
maybe taxedby the countryin which thepropertyis
situated.

[Paragraph1]

Permanentestablishment

Paragraph2 dealswith income,profits orgainsarisingfrom
thealienationof property(otherthanrealpropertycovered
by paragraph1) forming partof thebusinessassetsof a
permanentestablishmentof an enterpriseor pertainingto a
fixed baseusedfor performingindependentpersona!
services.It also applieswherethepermanentestablishment
(aloneor with thewholeenterprise)orthefixed baseis
alienated.Suchincomeorgainsmaybe taxedin thecountry
in which thepermanentestablishmentorfixed baseis
situated.This correspondsto the rulesfor businessprofits
andfor incomefrom independentpersonalservicescontained
in Articles 7 and14 respectively.

Shares

Thetreatmentof income,profitsor gainsfrom thealienation
of sharesorcomparableinterestsin acompany,theassetsof
which consistwholly or principallyof realpropertycovered
by paragraphI, is assimilatedto thetreatmentby paragraph1
of thealienationof that realproperty.Suchincomeor gains
maythusbe taxedby thecountryin whichtherealproperty
is situated.

[Paragraph3]

Disposalof ships or aircraft

Income,profits or gainsfrom thedisposalof ships or aircraft
operatedin internationaltraffic, or associatedproperty(other
thanrealpropertycoveredby paragraphI aretaxableonly in
the country of residenceof theoperator of the ships or
aircraft.This rulecorrespondsto thetaxingrule containedin
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Article S in relationto profits from theoperationof shipsor
aircraft in internationaltraffic.

[Paragraph4]

Capitalgains

Thearticlecontainsasweep-upprovisionin relation to
capitalgainswhich enableseachcountryto tax,accordingto
its domesticlaw, any gainsof acapitalnaturederivedby its
own residentsorby aresidentof theothercountryfrom the
alienationof any propertynotspecifiedin thepreceding
paragraphsof thearticle. It thuspreservestheapplicationof
Australia’sdomesticlaw relatingto thetaxationof capital
gainsin relationto thealienationof suchproperty.

[ParagraphS]

This paragraphoperatesindependentlyof Article 22, which
containssweep-upprovisionsin relationto itemsof income
notdealtwith in otherarticlesof theDTA.

Definition of realproperty

The term‘real property’ is to be definedfor thepurposesof
thisArticle asit is underArticle 6, asis thedeterminationof
wherethepropertyis situatedin accordancewith paragraph4
of Article 6.

[Paragraphs6 and7]

Businessprofits

As indicatedearlier,income,profits or gainsfrom the
alienationof propertythat fall within thescopeof this article
arenot affectedby the ‘businessprofits’ provisionsof Article
7. In theeventthat theoperationof this article shouldresult
in an item of incomeor gainbeingsubjectedto tax in both
countries,thecountryin which thepersonderivingthe
incomeorgain is aresident(asdeterminedin accordance
with Article 4) would beobligedby Article 24 to provide
doubletax relieffor thetax imposedby theothercountry.
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Article 14 - IndependentPersonalServices

Taxingrights

Underthis articleincomederivedby an individual in respect
of professionalservicesor otherindependentactivitieswill
be subjectto tax in thecountryin which theservicesor
activities areperformedif either:

• the individual is presentin thatcountry for aperiodor
periodsexceedingin theaggregate183 daysin any
twelve monthperiod;or

• therecipienthasa fixed baseregularlyavailablein that
countryfor thepurposesofperforminghis or her
activities.

If eitherof theseconditionsaremet thecountryin whichthe
servicesor activitiesareperformedwill beableto tax so
muchof the incomeas is attributableto theactivities
performedduringsuchperiodorperiodsorthat areexercised
from that fixed base.

If theabovetestsarenot met,the incomewill be taxedonly
in thecountryof residenceoftherecipient.

Remunerationderivedasan employeeand incomederivedby
public entertainersarethesubjectof otherarticlesof the
agreementandarenot coveredby this article.

Article 15 - DependentPersonal Services

Basisof taxation

This articlegenerallyprovidesthebasisuponwhichthe
remunerationof visiting employeesis to be taxed.The
provisionsof this articledo not apply, however,in respectof
incomethat is dealtwith separatelyin:

• Article 16 (Fringe Benefits);

Article 17 (Directors’Fees);

• Article 19 (PensionsandAnnuities);and
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Article 20 (GovernmentService)

of theDTA.

Generally,salaries,wagesandsimilar remunerationderived
by a residentof onecountryfrom an employmentexercised
in theothercountrywill be liable to tax in thatothercountry.
However,subjectto specifiedconditions,thereis a
conventionalprovision for exemptionfrom tax in thecountry
being visitedwherevisits ofonly ashort-termnatureare
invo]ved.

Exemption

Theconditionsfor this exemptionarethat:

• thevisit or visitsnot exceed,in theaggregate,183
daysin any 12 monthperiodcommencingorending
in theyearof incomeconcerned;

• theremunerationis paidby, or on behalfof, an
employerwho is not aresidentof thecountrybeing
visited;

• theremunerationis notdeductiblein determining
taxableprofitsof a ‘permanentestablishment’or a
‘fixed base’ which theemployerhasin thecountry
beingvisited; and

• the remuneration is subject to tax in thecountryof
residenceoftherecipient.

Whereall of theseconditionsaremet, theremunerationso
derivedwill be liable to taxonly in thecountryof residence
of therecipient.

Interpretationof theterm‘Employer’

Forthepurposesof theexemptiondiscussedin thepreceding
paragraphthecompetentauthoritieshaveagreedthat in
determiningwhetherthe ‘employer’ is therealemployeras
opposedto an intermediarybetweenthe persons carrying out
thework (a hirer)andthepersonsusingthelabour(theusers)
thatsubstanceshouldprevail overform andthatcasesshould
be determinedon a ‘facts andcircumstances’approach.
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Accordingly,determinationof thequestionshould takeinto
account all relevant factors including:

• who hasrights on the work produced;

• who bearstheresponsibilityorrisk for theresults

producedby thework of theindividual hiredout;

• whethertheuserhas authority to instruct the worker;

• whetherthework is performedat aplacewhich is
underthecontrolandresponsibilityof theuser;

• whethertheremunerationto thehirer is calculatedon
thebasisof the individual’s timeutilisedor thereis
relevantconnectionbetweenthecalculationof the
hirer’s remunerationandthewagesreceivedby the
individualhiredout;

• whethertheuserhassuppliedthenecessarytools and
materialsto the individual for thepurposesof
performingthetasksfor which theindividual was
hiredout;and

• whetherthenumberandqualificationsof the
individualshiredout are solelydeterminedby the
hirer.

Employmenton a ship or aircraft

Incomefrom an employmentexercisedaboarda ship or
aircraftoperatedin internationaltraffic maybe taxedin the
countryof residenceof theoperator.

[Paragraph3]

Short-termvisit

Wherea short-termvisit exemptionis notapplicable,
remunerationderivedby a residentof Australiafrom an
employmentexercisedin NewZealandmaybesubjectto tax
in NewZealand.However,thearticledoesnotallocatesole
taxing rightsto New Zealandin that situation.
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Accordingly,Australiawould alsobe entitled to tax that
remunerationin accordancewith thegeneralruleof the
ITAA that aresidentof Australiaremainssubjectto tax on
worldwide income.In common,however,with other -

situationswheretheDTA allows bothcountriesto tax a
categoryof income,Australiawould be requiredin this
situation(pursuantto Article 24(2)),asthecountryof
residenceof theincomerecipient,to relievethedouble
taxationthat would otherwiseoccur,

Although thatparagraphprovidesfor thedoubletax relief to
be providedby Australiato be in theform of thegrantof a
credit againsttheAustraliantax for theNew Zealandtax
paid,the ‘exemptionwith progression’methodof providing
doubletaxrelief in relationto employmentincomederivedin
thesituationdescribedwould normally be applicablein
practicepursuantto section23AGof theITAA. This method
takesintoaccounttheforeignearningswhencalculatingthe
Australiantaxon otherassessableincomethepersonhas
derived.

Article 16 - FringeBenefits

Underthis article,fringe benefitsprovidedto an employee
that aresubjectto taxin both countrieswill, uponthe
applicationof this article,be taxedonly in thecountrythat
hasthesoleor ‘primary taxing’ right over theremuneration
from theemploymentto which thebenefitrelates.

Thearticleprovidesthat the ‘primary taxingright’ lies with
thecountrythat doesnot haveto providerelief underArticle
24 for taxpaidon theemployee’sremuneration.

Operationof theProvisionin Respectof Fringe
BenefitsTax Law

Both AustraliaandNewZealandoperatesimilar tax systems
in relationto thetaxationof certainfringe benefits,that is,
theemployerprovidingthebenefitis requiredto pay thetax
on thevalueofthebenefit. In thesecasestheliability to tax
relieson theirbeingan employer/employeerelationshipin
existenceto which thebenefitrelates.
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In thedomesticlegislationof both countriesapersonis an
employeefor thepurposesof thefringebenefitstax if the
personis liableto havetax instalmentsdeductedfrom his or
herremunerationfor theemployment.In bothcountriestax
instalmentsdo not haveto be deductedfrom incomethat is
exemptincomeunderthe domesticlaw of therespective
countries.Accordingly,wherean employee’sincomeis
exemptfrom taxin one countrytheemployerwill notbe
liable for fringe benefitstax in thatcountryon benefitsthat
fall within thedomesticfringe benefitslaw asan
employer/employeerelationshipwill not exist in that
country.

However,therearecircumstancesin both countrieswherea
resident of one country working in theothercountrywould
be liable to tax on theremunerationfrom his orher
employmentin both countries.This positionis addressed,so
far asconcernsthetaxingrightsof eachcountry in relationto
theremuneration,by Article 24 (Eliminationof Double
Taxation).

In thesecasesthereis a technicalliability in bothcountries
for taxinstalmentsto be deducted.Accordingly,therebeing
anemployer/employeerelationshipin both countriesfringe
benefits falling under the fringe benefitstax law of both
countrieswould, withoutthis provision, be payableby the
employerin both countries.

This Article of theDTA will ensurethat theemployeris only
subjectto tax underthefringe benefitstax law of only one of
thecountries.

Example

A New Zealandresidentis secondedby his employer, 4
a NewZealandresidentwith apermanent
establishmentin Australia,to Australiafor 4 months.
During thatperiodhe is providedwith theuseof a
companycar.

Theemployeeis subjectto tax on incomederived
from theemploymentin Australiain both Australia
and NewZealand.This is becauseNew Zealandtax

42



Main featuresofthe newDTAAgreementwith NewZealand

theirresidentson theirworldwide incomeandthe
exemptionfrom Australiantaxin respectof short
visitsprovidedfor underArticle 15(2) is notavailable
astheemployee’sremunerationis deductiblein
determiningthetaxableprofits of thepermanent
establishmentfor thepurposesofAustralianincome
tax.

In thesecircumstancestheemployeris technically
liable to deducttax instalmentsin both countries.
Accordingly, thereis an employer/employee
relationshipunderthefringe benefitstax law ofthe
two countries.As thecarbenefit is taxableunderthe
fringe benefitstaxlaw of both countriestheemployer
is liable to pay tax on thebenefit in both countries.

Theprovisionsof theDTA will, however,renderthe
benefit taxableto theemployeronly in Australia
becauseAustraliawould havetheprimary taxingright
in relation to theremunerationin thesecircumstances.

Note

Thepossibility of doubletaxationof theemployeeon
his remunerationfrom employmentin Australiais
relievedby theunilateraldomesticlaw foreigntax
credit provisionsof theNew Zealandlaw andunder
Article 24 of theDTA, by New Zealandallowing the
employeeacredit for Australiantax paidon his orher
Australiansourcedemploymentincome.

Thetechnicalliability of theemployerto deducttax
instalmentsin both countrieswill be relievedby the
employerapplyingto theNew Zealandtax authorities
to havetax instalmentdeductionsvariedorreducedto
nil.

Other Cases

Caseswill alsoarisein thetrans-Tasmancontextwherea
benefitwill be subjectto tax underthefringe benefitstax
law in onecountrybut will be includedin the employee’s
assessableincomeundertheincometax law of theother

43



IncomeTax (InternationalAgreements)AmendmentBill 1995

country.In thesecasesthefringe benefitwill be taxed
undertherelevanttax systemapplyingin thecountry 4
with theprimarytaxingright.

Example

An Australianemployeeis secondedto NewZealand
to work for thepermanentestablishmentof his
Australianresidentemployerfor two months.During
that time theemployeeis providedwith ahousein
New Zealand.

Theemployee’sNew Zealandsourcedremuneration
from his employmentis not exemptfrom Australian
tax undersection23AG of theITAA (becauseheor
sheis not employedin New Zealandfor a continuous
periodof 91 daysor more).Accordingly,an
employer/employeerelationshipexistsfor the
purposesof theAustralianFBTAA andthevalueof
thehousingbenefitis taxablein Australiato the
employer.

Theemployee’sNewZealandsourcedremuneration
will alsobesubjectto NewZealandtax asthe
exemptionfrom New Zealandtax in respectofshort
visits providedfor underArticle 15(2) is not available
becausethepermanentestablishmentdeductsthe
employee’sremunerationin determiningthetaxable
profitsof thepermanentestablishmentfor the
purposesof New Zealandincometax.

TheNew Zealandfringe benefittax law doesnot
extendto housingbenefits.Rather,thevalueof the
housingbenefit is taxableto theemployeeunderthe
New Zealandincometax system. 4
In thesecircumstancesthefringe benefit is taxable
underthedomesticlaw of both countriesbut underthe
termsofthis Article thetaxing rightover thebenefit
will be allocatedsolely to New ZealandasNew
Zealandhastheprimarytaxing right overthe
employee’sremuneration.Accordingly,no Australian
fringe benefitstaxwill bepayableby theemployerbut
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theemployeewillbe subjectto taxin respectofthe
benefit in New ZealandundertheNewZealand
incometax system.

Article 17-DIrectors’ Fees

Underthis article,remunerationderivedby aresidentof one
countryin thecapacityof adirectorof acompanywhich is a
resident of theothercountrymay betaxedin thelatter
country.

Article 18-Entertainers

Personalactivities

By this article,incomederivedby visiting entertainers
(includingathletesandothersportspersons)from their
personalactivitiesassuchmaygenerallybe taxedin the
countryin whichtheactivitiesareexercised,irrespectiveof
thedurationof thevisit. Thewords‘incomederivedby
entertainers...,from theirpersonalactivitiesassuch....’
extendtheapplicationof thisarticleto incomegenerated
from promotionalandassociatedkinds of activitiesengaged
in by theentertainerwhile presentin thevisited country.

Safeguard

Thereis a safeguardprovision includedin this articlewhich
is designedto ensurethat incomein respectofpersonal
activitiesexercisedby an entertainer,whetherreceived:

• by theentertainer;or

• by anotherperson,e.g.,a separateenterprisewhich
formally providestheentertainer’sservices,

is taxedin thecountryin whichtheentertainerperforms,
whetherornot that otherpersonhasa ‘permanent
establishment’or ‘fixed base’in thatcountry.

(Paragraph2]
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Non-applicationto Membersof LeagueCompetitions

TheDTA includesaprovisionto theeffect that this article
will notapply to sportspersonsresidentin oneor both
countriesin respectof incomederivedasamemberorasan
associate of arecognisedteamthat is regularlyplayingin a
trans-Tasmanleaguecompetition.

Wherea sportspersonis coveredby thisprovisionthe
incomederivedby aresidentof onecountryfrom
participatingin leaguecompetitiongamesplayedin the
othercountrywill be taxedundereitherArticle 14 or
Article 15.This will generallymeanthat thesportsperson
will betaxedin thecountryin which heor sheresides
unlesstheyarepresentin theothercountry for aperiod
exceeding183 daysin any 12 monthperiodfor the
purposeof derivingthe income.

Theterm‘associate’is definedto covermanagers,coaches,
trainers,runners,physicians,physiotherapistsandother
providersof similarsupportservices.

It shouldbe notedthat thearticlecontinuesto apply to
sportspersonswho aremembersof a national
representativeteamof eithercountry.However,income
derivedasamemberor associateof suchateamis
generallyexemptfrom tax in theothercountryunder
domesticlaw provisions.

(Paragraphs3 and4]]

Article 19 - Pensions And Annuities

Pensions(includinggovernmentpensions)andannuitiesare
to betaxedonly by thecountryof residenceof therecipient.

[Paragraph1]

Scopeof article

It is intendedthat theoperationof this articleextendsto
pensionandannuitypaymentsmadeto dependants,for
exampleawidow orchildren,of thepersonin respectof
whom thepensionor annuityentitlementaccruedwhere,
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uponthatperson’sdeath,suchentitlementhaspassedto that
person’sdependants.

Alimony and maintenancepayments

The taxing right in respectof alimony andothermaintenance
paymentsis allocatedsolely to thecountryof residenceof the
payer.Thepurposeof this paragraphis to removeany
possibilityofdoubletaxationof suchpaymentsarising by
reasonofthetreatmentaccordedsuchpaymentsunder the
respectivedomesticlaw. In thecaseofAustralia,those
paymentswill generallyremainexemptfrom Australiantax
underthe ITAA in thehandsof therecipientandnon-
deductibleto thepayer.

(Paragraph3]

Article 20 -GovernmentService

Salary and wageincome

Salaryandwagetypeincome,otherthanapensionor
annuity,paidto an individual for servicesrenderedto a
government(including a Stateor local authority)ofoneof
thecountries,is to be taxedonly in thatcountry.However,
suchremunerationis to be taxableonly in theothercountry
if:

• theservicesarerenderedin that othercountry;and

• the recipientis aresidentofthatothercountryfor the
purposesof thatcountry’stax but is not aresidentof
theothercountrysolely forthepurposeofrendering
theservices.

(ParagraphsI and2]

Trade or businessincome

Remunerationfor servicesrenderedin connectionwith a
tradeorbusinesscarriedon by agovernmentis excluded
from thescopeof thisarticle. Thisremunerationwill remain
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subject to theprovisionsof Article 15 (DependentPersonal
Services)orArticle 17 (Directors’Fees)asthecasemaybe.

(Paragraph3]

Article 21 - Students

I
Exemption from tax

This articleappliesto studentstemporarilypresentin oneof
thecountriessolely for thepurposeof theireducationif the
studentsare,or immediatelybeforethevisit were,residentin
theothercountry.In thesecircumstances,thestudentswill be
exemptfrom tax in thecountryvisited for paymentsreceived
from abroadfor theirmaintenanceor education(eventhough
they mayqualify asa residentof thecountryvisitedduring
theperiodof their visit).

The exemptionfrom taxprovidedby thevisitedcountryis
treatedasextendingto maintenancepaymentsreceivedby the
studentthat aremadefor maintenanceof dependentfamily
memberswho haveaccompaniedthestudentto thevisited
country.

Employment income

Wherehowever,a studentfrom NewZealandwho is visiting
Australiasolely for educationalpurposesundertakes:

• somepart time work with a local employer;or

• during asemesterbreakundertakeswork with a local
employer,

the incomeearnedby that studentasa consequenceof that 4
employmentmay,asprovidedin Article 15, be subjectto tax
in Australia. in this situationthepaymentsreceivedfrom
abroadfor the student’smaintenanceor educationwill not
howeverbe takeninto accountin determiningthetax payable
on theemploymentincomethatis subjectto taxin Australia.
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Article 22-OtherIncome

Allocationof taxing rights

This articleprovidesrulesfor theallocationbetweenthetwo
countriesof taxing rights to itemsof incomenotdealtwith in
theprecedingarticlesoftheDTA. Thescopeof thearticleis
notconfinedto suchitemsof incomearisingin oneof the
countries;it extendsalsoto incomefrom sourcesin a third
country.

Broadly,suchincomederivedby a residentof onecountryis
to be taxedonly in his or hercountryof residenceunlessit is
derivedfrom sourcesin theothercountry,in whichcasethe
incomemayalsobe taxedin theothercountry.Wherethis
occurs,thecountryofresidenceof therecipientof the
incomewould be obligedby Article 24 (Eliminationof
DoubleTaxation)to providedoubletaxationrelief

(Paragraph 1]

This articledoesnot applyto incomeeffectivelyconnected
with a ‘permanentestablishment’or ‘fixed base’derivedby a
residentofacountry in theothercountry.In suchacase,
Article 7 (BusinessProfits) or 14 (IndependentPersonal
Services),asthecasemaybe,will apply.

However,this articleappliesto incomefrom realpropertyas
definedin paragraph2 of Article 6 wheretheincomeis
effectivelyconnectedwith a ‘permanentestablishment’or
‘fixed base’in theotherContractingState.Thereasonincome
from realpropertycontinuesto be taxedin this situation
underthis articleis that Article 6 doesnot dealwith the
situationwhereincomefrom realpropertysituatedin the
countryofresidenceof theenterpriseor personperforming
the independentpersonalservicesis effectivelyconnected
with a ‘permanentestablishment’or ‘fixed base’in theother
country.In thesecircumstancesArticles 7 and 14 would
allocatea taxing right to thecountryin which the ‘permanent
establishment’or ‘fixed base’waslocatedwhenclearly the
policy of Article 6 is that incomefrom realpropertyshould
be taxable by the country in whichthepropertyis situated.
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This provision ensures that this policy applies in relationto
thesituationoutlined.

(Paragraph2]

Note

This articleeffectivelycontains‘sweep-up’provisions
in relationto itemsof incomenotdealtwith in other
articlesof theagreementandparagraph5 of Article 13
effectively ‘sweeps-up’capitalgainsnot dealtwith in
theotherparagraphsof that article.

Article 23 - SourceOf Income

Deemedsource

This articleeffectively deemsincome,profits orgains
derivedby aresidentof onecountrywhich, underthe
agreement,maybe taxedin theothercountryto havea
sourcein thelattercountryfor thepurposesof Article 24
(Eliminationof DoubleTaxation)and thedomesticincome
taxlaw of therespectivecountries.It thereforeensuresthe
jurisdictionof eachcountryto exercisethetaxingrights
allocatedto it by theDTA overresidentsof theother
country.

Doubletaxationrelief

Thearticleis alsodesignedto ensurethatwhereanitem of
income,profits or gainsis taxablein bothcountries,double
taxationrelief will be givenby theincomerecipient’scountry
ofresidence(pursuantto Article 24) for tax levied by the
othercountryasprescribedundertheDTA. In thisway,
incomederivedby a residentofAustralia,which is taxable
by New ZealandundertheDTA, will be treatedasbeing
foreignincomefor thepurposesof theITAA, includingthe
foreigntax credit provisionsof theITAA.
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Article 24-Elimination Of Double Taxation

Doubletaxationdoesnotarisein respectof incomeflowing
betweenthetwo countrieswherethetermsoftheagreement
provideeither:

• for the incometo be taxedonly in onecountry;or

• wherethedomestictaxationlaw of oneof the
countriesfreestheincomefrom its tax.

Tax credit

It is necessary,however,to prescribeamethodfor relieving
doubletaxationfor otherclassesof incomewhich, underthe
DTA, remainsubjectto tax in bothcounthes.Australia’s
other DTAs provide fora credit basis for the relief of double
taxationto be appliedby Australiaand,usually,theother
country.In thesecases,thecountryof residenceis requiredto
give credit againstits tax for thetaxof thecountryof source.
This articlealsoreflectsthat approach.

Australiacanrelievedoubletaxationby allowing acredit
againstits own taxfor New Zealandtax paidunderthe
law of New Zealandand in accordancewith theDTA on
incomederivedby aresidentof Australiafrom sourcesin
New Zealand.

[Paragraph2]

Australianmethodof relief

Australia’sgeneralforeign taxcredit system,togetherwith
thetermsof this articleandoftheDTA generally,will form
thebasisof Australiatsarrangementsfor relievinga resident
of Australiafrom doubletaxationon incomearisingfrom
sourcesin New Zealand.As in thecaseof Australia’sother
DTAs, thesourceofincomerulesspecifiedby Article 23 for
purposesof theDTA will alsoapply for thosepurposes.

Accordingly,effect is to be givento the tax credit relief
obligation imposed on Australia by paragraph2 of this article
by applicationof thegeneralforeign tax credit provisions
(Division 18 of PartIII) of theITAA. This will include the
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allowanceof “underlying” tax creditrelief in respectof
dividendspaidby NewZealandresidentcompaniesthat are
relatedto Australianresidentcompanies,including for
unlimited tiersofrelatedcompanies,in accordancewith the
relevantprovisionsof theITAA.

Notwithstandingthecredit form of reliefprovidedfor by
paragraph2 of thearticle,the ‘exemptionwith progression’ 4
methodofrelief will be applicable,asappropriate,in relation
to salaryandwagesandlike remunerationderivedby a
residentof Australiaduringacontinuousperiodof ‘foreign
service’(asdefinedin subsection23AG(7)of theITAA) in
New Zealand.

Accrualssystem

It is alsorelevantthat New Zealandis a listed ‘comparable
tax’ countryfor purposesof themeasuresin the ITAA giving
effect to theforeignincomeaccrualssystem.

Accordingly,dividendsandbranchprofitsderivedfrom New
Zealandby an Australianresidentcompanythat areexempt
from Australiantax underthosemeasures(e.g.,sections
23AH or23AJof theITAA) will continueto qualify for
exemptionfrom Australiantax underthoseprovisions.In
thesecases,thecredit form of relief will notbe relevant.

Article 25 - Mutual AgreementProcedure

Consultation

Oneof thepurposesof this articleis to provide for
consultationbetweenthecompetentauthoritiesof thetwo
countrieswith aview to reachingasatisfactorysolution 4
whereapersonis ableto demonstrateactualor potential
impositionof taxation contrary to the provisions of the DTA.

Time timits

A personwishingto usethis proceduremustpresentacaseto
thecompetentauthorityof theStateof which thepersonis a
residentwithin threeyearsof thefirst notification of the
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actionwhich thetaxpayerconsidersgivesriseto taxationnot
in accordancewith theagreement.

(Paragraph1]

If, on consideration,a solutionis reached,it maybe
implementedirrespectiveofany time limits imposedby
domestictax law of the relevantcountry.

(Paragraph2J

Resolutionofdifficulties

Thearticlealso authorisesconsultationbetweenthe
competentauthoritiesof thetwo countriesfor thepurposeof
resolvingany difficulties regardingtheinterpretationor
applicationof theagreementandto giveeffect to it.

[Paragraphs3 and4]

Article 26 - ExchangeOf Information

Limitations on exchange

This articleauthorisesandlimits theexchangeof information
by thetwo competentauthoritiesto informationnecessaryfor
thecarryingout of theDTA or for theadministrationof
domesticlawsconcerningthe taxesto whichtheDTA
applies.

[Paragraph1]

Thelimitationplacedon thekind of informationauthorised
to be exchangedmeansthat informationaccessrequests
relatingto taxesnot within thecoverageprovidedby Article
2, for examplesalestax, arenot within thescopeof the
article.

Purpose

Thepurposesfor whichtheexchangedinformationmaybe
usedandthepersonsto whom it may be disclosedare
restrictedconsistentlywith Australia’sotherDTAs. Any
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informationreceivedby acountryshall be treatedassecretin
thesamemannerasinformationobtainedunderthedomestic
law of thatcountry.

(Paragraph1]

An exchangeof informationthat would discloseanytrade,
business,industrial,commercialorprofessionalsecretor
tradeprocessor whichwould becontraryto public policy is
notpermittedby thearticle.

[Paragraph2]

Article 27-DiplomaticAgentsAnd Consular Officers

Thepurposeof thisarticleis to ensurethat theprovisionsof
theDTA do not result in membersofdiplomatic andconsular
postsreceivinglessfavourabletreatmentthanthat to which
theyareentitled in accordancewith international
conventions.In Australia,suchpersonsareentitled,for
example,to certainfiscal privilegesundertheDiplomatic
(PrivilegesandInununities) Act1967andtheConsular
(PrivilegesandImmunities) Act1972.

Article 28 - Entry Into Force

Dateofentry into force

This articleprovidesfor theentryinto forceof theDTA.
Thiswill beon thelastdateon which diplomaticnotesare
exchangedthrough thediplomaticchannelnotifying thatthe
lastof theprocessesto give theDTA theforceof law in the
respectivecountrieshasbeencompleted.In Australia,
enactmentof thelegislationgiving theforceof law in
Australiato theDTA is thenecessaryprerequisiteto the
exchangeof diplomatic notes.

Withholding tax

Onceit enters into force, theDTA will have effect in
Australiafor purposesof withholding taxesin respectof
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incomederivedon or after 1 April nextfollowing thedateon
whichtheDTA entersinto force.

FringeBenefitstax

Onceit entersinto force,theDTA will haveeffect in
Australiafor purposesof fringe benefitstax in respectof
fringe benefitsprovidedon orafter 1 April next
following thedateon which theDTA entersinto force.

Othertaxes

In respectof otherAustraliantax, theDTA will first have
effect in Australiain relationto profits, incomeorgainsof
theAustralianyearof incomebeginningon or after 1 July
next following thedateon which it entersinto force.

Note

Whereataxpayerhasadoptedan accountingperiod
endingon a dateotherthan30 June,profits, incomeor
gainsderivedon orafterthebeginningofthe
accountingperiodthat hasbeensubstitutedfor the
yearbeginningon 1 July next following thedateon
which theDTA entersinto forcewill be subjectto the
DTA for purposesof otherAustraliantax.

Dateofeffect in New Zealand

In New Zealand,theDTA will first haveeffect, in
relation to New Zealandtax withheldat source,on or
after 1 April next following thedateon which theDTA
entersinto force.ForotherNew Zealandtax, theDTA
will first haveeffect in New Zealandin respectof the
yearof incomebeginningon or after 1 April next
following thedateon which theDTA entersinto force.

Terminationof thet972 DTA

ThearticleprovidesthattheDTA betweenAustraliaand
NewZealandsignedatMelbourneon 8 November1972
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(the 1972New Zealandagreement)shallterminateand
ceaseto haveeffect in relationto any taxin respectof
which this DTA comesinto effect.

Article 29 - Termination

By this articletheDTA is to continuein effect
indefinitely. However,eithercountrymaygive through
thediplomaticchannelwritten noticeof terminationof
theDTA on or before30 Junein any calendaryear
beginningaftertheexpirationof five yearsfrom thedate
of its entry into force.

Cessationin Australia

In thatevent,theDTA would ceaseto be effectivein
Australiafor purposesof withholding taxin respectof
incomederivedon orafter 1 April in thecalendaryearnext
following that in which thenoticeof terminationis given.

In respectof fringe benefitstax theDTA would ceaseto
be effectivein Australiain respectof fringe benefits
providedon orafter1 April in thecalendaryearnext
following thatin which thenoticeof terminationis given.

ForotherAustraliantax, it would ceaseto be effectivein
relationto profits,incomeorgainsof anyyearof income
beginningon or after 1 July in thecalendaryearnext
following that in which thenoticeof terminationis given.

Cessationin New Zealand

It would correspondinglyceaseto be effective in New
Zealandin respectof withholding taxon incomederived
on orafter1 April in thecalendaryearsubsequentto that
in whichthe noticeof terminationis given,andin
relation to otherNew Zealandtax,theterminationwould
first apply for any incomeyearbeginningon or after 1
April in thecalendaryearnext following that in which
thenoticeof terminationis given.
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