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INDUSTRIAL RELATIONS AND OTHER LEGISLATION AMENDMENT BiLL 1993

OUTLINE

This Bill will amend eight Acts.

AntI-dIscrImInationprovisions

The SexDiscrimination Act 1984 andthe RemunerationTribunal Act 1973are
to be amendedto provideamechanismfor theremovalof discriminatoryprovisions
from determinationsof the RemunerationTribunal.

This follows amendmentsmadeby the SexDiscrimination and OtherLegisiation
AmendmentAct (No. 179 of 1992)to the industrial RelationsAct 1988 in
relationto discriminatoryprovisionsin awardsof the Australian Industrial Relations
Commission.

Removalof gender-specifictitle

TheDefenceAct 1903 is to be amendedto replacethe title thairman”with the
gender—neutraltitle President”.

RemunerationTrIbunal advice

TheRemuneration Tribunal Act 1973 will alsobe amendedto require
superannuationentitlementsto be takeninto accountby theTribunalwhen
providing advice on the remunerationof principal executiveofficers of Government
Business Enterprises.

ComplementaryFederalandStatelB arrangements;commonrules

The industrial ReiationsAct 1988 is to be amendedto:

enablethe Australian IndustrialRegistryto actas registry for State
industrialauthoritiesby agreementbetweenthe Commonwealthandthe
Stateconcerned:

to ensurethatthe complementaryregIstrationsystemestablishedunder
Schedule4 of the Act doesnot apply to Federallyregisteredunionsthat do
not wish to takeadvantageof it; and

to limit the timewithin which anobjectionto a variationof acommonrule
awardmustbe made.

Powersof ParlIamentaryofficers to grantmaternity leave

TheMaternity Leave (CommonwealthEmployees) Act 1973 will be amendedto
give the Presidentof the Senateandthe Speakerof theHouseof Representatives
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the samepowersasarecurrentlyexercisedby the Public ServiceCommissioner
underthe Act andto give the Headsof the five Parliamentarydepartmentsthe
powerscurrentlyvestedin the Secretaryto the Departmentof industrialRelations
underthe Act.

MInor amendmentsto the Commonwealth’sOHSlegislatIon

The OccupationalHealth and Safety(CommonwealthEmployment)Act 1991is
amendedto:

clarify the applicationof theAct to employeeswho do not work in the
traditionaloffice or factoryworkplace;

enhancereportingrequirementsin relationto accidentsanddangerous
occurrences:and

enablestandardsor codesof practiceof the NationalOccupationalHealth
andSafetyCommissionto beadoptedasregulations,codesof practiceor
both.

R coveryof compensationoverpayments

The SafelyRehabIlitation and CompensationAct 1988 is to beamendedto
enablean overpaymentof compensation,in circumstanceswherea
Commonwealthemployeehasretiredandis entitled to superannuationbenefits,to
be recovereddirectly from the superannuationfund.

Partialcostr coveryundertheTRR Act

The Tradesmen’sRights RegulationAct 1946 is to be amendedto enable
regulationsto bemadeprescribingfeesto be payableon a partial cost—recovery
basisfor certainfunctionscarriedout by the Departmentof Industrial Relationsin
respectof theAct (e.g., assessmentsfor TradesCommittees).

FINANCIAL IMPACT STATEMENT

The Bill will haveno significant impacton Commonwealthexpenditure.It is
expectedthat revenuecollectedunderthe proposedamendmentsof the
Tradesmen~sRights RegulationAct 1946will be approximately$180,000per
annum.
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NOTES ON CLAUSES

PART I - PRELiMINARY

Clause1: Shorttitle

1.1 This is aformal provisionspecifyingtheshort title of the Bill.

Clause2: Commencement

2.1 This clausespecifieswhenthevariousprovisionsof the Bill areto
commence.

2.2 Subclause2(1) provIdesthatsections1, 2 and58 commenceon Royal
Assent.

2.3 Subclause2(2) providesthat section32 will commenceon the 14th day
afterRoyalAssent,or on 1 January1994,whicheveris the later. Section32
revisescertainreportingrequirements,underthe OccupationalHealth andSafety
(CommonwealthEmployment)Act 1991 in relationto work relatedaccidents.The
delayin commencementwill allow new requirementsto be explainedto employers
andwill allow them to put anynecessaryproceduresin place.

2.4 Subclause2(3) deemssection34, which correctsa drafting error In the
Occupational Health andSafety(CommonwealthEmployment)Act 1991,to have
commencedon 6 September1991,the datetheAct containingthe error
commenced.The retrospectiveoperationof the provisionwill not adverselyaffect
any person’sinterest.

2.5 Subclause2(4) deemssectIon47, which alsocorrectsa drafting errorin
the SafelyRehabilitationand CompensationAct 1988,to havecommencedon 24
December1992,the datethe amendingAct (Act no. 264of 1992)containingthe
error commenced.The retrospectiveoperationof the provisionwill not adversely
affect anyperson’sinterest.

2.6 Subclause2(5) providesthatthe remainingsectionswill commenceon
the 28th dayafter RoyalAssent.

PART 2- AMENDMENTS OF THE DEFENCEACT 1903

ThIs Partdealswith the DefenceForceRemunerationTribunal.
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The title of the Chairmanof the Tribunal is to be changedto “PresIdent”,which
requiresamendmentsto all provisionsreferring to the “Chairman”. By virtue of
section25B of theActsinterpretationAct 1901,the currentChairmanwill continue
in office with thetitle President”,without needfor expressprovision to thateffect.

Clau e 3: PrincIpalAct

3.1 This is aformal provision.

Clause4: Interpretation

4.1 This clauseomits thedefinition of “Chairman” and insertsa corresponding
definition of PresidenV’,andamendsa referenceto “Chairman” in another
definition.

Clau e5: Establishmentof DefenceForceRemunerationTribunal
Claus 6: FunctIonsandpowers of Tribunal
Clause7: Reportsby Tribunal
Clause8: Procedureof Tribunal
Claus 9: SInglemembermayconductTribunal’sbusIness
Claus 10: RevIew of actionetc.of singlemember
Clause11: Terms andtenureof offIce
Claus 12: ActIng appoIntments

5.1 Theseclausesamendreferencesto ‘ChaIrman’ In sections58(3,58H,
58J,58K, 58KA, 58KC, 58L and56P of the Act, respectively.

PART 3- AMENDMENTS OF THE INDUSTRIAL RELATIONS ACT 1988

Clause13: PrincipalAct

13.1 This is aformal provision.

Claus 14: Interpretation

14.1 This clauseinsertsadefinition of ‘prescribed’ in section4 of the Act. This
amendmentmustbe readin conjunctionwIth clause19 of the Bill.
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Clause15: Ins rtion of new DivIsIon

New Division 1A: interpretation - newsection614: definition ofState

industrialbody

15.1 The division insertsa definition of ‘StateIndustrial body’. Refer to

paragraph16.4below for moredetail.
15.2 Thisamendmentis partof a packageof amendments,containedin
clauses15 to 18, thatwill enabletheAustralian Industrial Registry(AIR) to actas
theregistryfor and provideadmInistrativesupport(registryfunctions)to State
industrialbodies. Thesebodieswill maInly be Stateindustrial relations
commIssionsbut mayalsoincludeothertribunals, boards,or courtssuchas
industrialcourts.

Clause16: Functionsof the IndustrialReglstry

16.1 This clausewill enablethe AiR to perform registryandadministrative
supportfunctionsfor aStateindustrial body (asdefined)where:

proposedparagraph63(1A)(a) - theCommonwealthandaStateagree
that the Industrial Registraror Deputy Industrial Registrarbeappointedas
the registrarof a Stateindustrial body.

proposedparagraph63(1A)(b) — theCommonwealthandaStateagree
thatthe Industrial Registraror the Deputy Industrial Registrarwill perform
or exercIseanyfunctions,dutiesor powersof the registrarof aState
industrialbody.

proposedparagraph63(1D)(a) - theCommonwealthandaStateagree
thatthe AIR mayactasa regIstryandprovideadministrativesupportto a
Stateindustrialbody andaStateconferssuchfunctionson the AIR either
in thatagreementor undera State law.

16.2 Proposedsubsections63(1A) and63(1D) requirethatanyagreement
betweentheCommonwealthandaStateshall be betweentheMinister andan
appropriateauthorityof aState,afterthe MInister hasconsultedwIth the PresIdent
of the AustralianIndustrial RelationsCommission(A1RC). The appropriate
authorityof aStateis Identified by relevantStatelegIslation; it will usually bethe
StateGovernoror relevantStateMinister.

16.3 Proposedsubsection63(1 C) and proposedparagraph63(1D)(b) provide
that If a Stateindustrial body, in relationto whIchsuchan agreementexists, is
replacedby anotherStateindustrialbody, the AIR maycontinueto actasa registry
and provIdeadminIstrativesupportfor the new body if the Minister agrees,after
consultingthe President.
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16.4 ‘Stateindustrial body’ is definedbroadly In proposedsection61A to mean
acourt, tribunal, board,authorityor otherbody of aState. This includesbodies
exercisingjudicial powers. It is contemplatedthatan agreementmayoperatein
relationto morethanoneStateIndustrial body, for instancethe StateIndustrial
relationscommissionandthe Stateindustrialcourt or workers’ compensation
tribunal.

Clause17: lndustriel Registrar

17.1 Proposedsubsection67(2A) providesthat the Industrial Registrarhasand
mustperform,anyfunctionsor dutiesand may exerciseanypowersof the registrar
of aStateindustrial body in the following circumstances:

proposedparagraph67(2A)(a) — if the Industrial Registraris appointedas
the registrarof aStateIndustrial body [underproposedparagraph
63(1A)(a)]; and

proposedparagraph67(2A)(b) — if the Industrial Registraris authorisedto
perform or exerciseanyfunctions,dutiesor powersof the registrarof a
Stateindustrial body [underproposedparagraph63(1 A) (bfl.

17.2 Proposedsubsection67(2B) operatesto confer on the Industrial Registrar
powersto performor exercisethosepowers,dutiesandfunctionswheretheAIR
hasthefunction of performingregistryfunctionsfor aStateindustrial body [under
proposedsubsection63(1 D)] andthosepowers,dutiesandfunctionsare conferred
on the registrarunderthe Statelegislation.

17.3 The industrialRegistrarmustperformthe functionsandduties andmay
exercisethe powerssubjectto the termsof the agreement— referto proposed
subsections63(1A) and67(2B).

17.5 Proposedsubsections67(2A)and 67(2B) alsooperatewherethe
Industrial Registrar’spowersrelateto a body thathasreplacedaStateindustrial
body under proposedparagraphs63(IC)(a)or 63(1D)(b).

17.6 Clause17(b) of theBill insertsa new subsection67(4A) that requiresthe
Industrial Registrar,whenperformingor exercisingfunctions,dutiesor powersof a
Stateindustrial body to complywith lawful directionsof thatbody. This Is
consistentwith the existing requirementin subsection67(4) of theAct for the
Industrial Registrarto complywith directionsof the Presidentof the AIRC.

17.7 Clause17(c) of the Bill insertsinto subsection67(5) of the Act the
requirementthat, in the allocationand managementof the resourcesof the AIR,
the Industrial Registrarmusttake into accountthe needsof anyStateindustrial
body in relationto which the Industrial Registraror a Deputy Industrial Registrar
performsfunctions.
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Ciau 18: D putyIndustrial Registrar

18.1 Thisclauseaddsnew subsections75(3) and 75(4) to theAct.

18.2 Proposedsubsection75(3) parallelsproposedsubsection67(2A) and
conferson a Deputy Industrial Registrar,who is appointedasthe registrarof a
Stateindustrial body [underproposedsubparagraph63(1A)(a)Jor authorisedto
perform the functionsof Registrarof sucha body [underproposedsubparagraph
63(1A)(bfl, the powers,dutiesandfunctionsof registrarof the Stateindustrialbody.

18.3 Proposedsubsection75(4) parallelsproposedsubsection67(2B). It
conferson DeputyRegistrarsthe relevantpowerswheretheAIR performsregistry
functionsfor aStateindustrial bodywheretwo preconditionsare met:

the AIR hasthosefunctionsunderproposedsubsection63(1D); and

a law of the Stateauthoilsesthe Industrial Registraror a registrarto
perform thosefunctions.

18.4 The powers,dutiesandfunctionsof Deputy Industrial Registrarsmustbe
performedor exercisedsubjectto the directionsof the Industrial Registrarandto
the agreementbetweenthe StateandtheCommonwealth.

Clause19: Variation of commonrules

19.1 This clauseamendssection142of the Act to providethat an objectionto
the variatIonof anawardthat is a commonrule mustbe lodgedwithin aprescribed
time. At presentno time limit is prescribedfor the lodging of suchobjections,yet
subsection142(7) providesthat wherean objectionto a variation of a commonrule
awardhasbeenlodgedby an organisationor personthevariation is not
enforceableagainstthat organisationor personuntil the objectionhasbeen
determined.This hascausedproblemswith the enforcementof commonrule
awards. The proposedamendmentsof subsection(5) andparagraph(7)(b) would
requireobjectionsto variationsof commonrule awardsto be lodged‘within the
prescribedtime”. Proposedsubsection(8) defines“the prescribedtime” to mean
the period prescribedby the Rulesof the AustralianIndustrial Relations
Commission.

Clause20: Repealandsubstitutionof new section

20.1 The clauserepealssection293 of the PrincipalAct andsubstitutesanew
section293.

20.2 Section293 and Schedule4 of the Act comprisethe Commonwealth’s
part of a legislativeschemeto overcomethe legal problemsthat canarisewhena
branchof afederally registeredunion Is registeredasaStateunion (South
Australia,Queensland,New SouthWalesandWesternAustraliahavesuch
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systemsof registration) Theseproblems(highlIghted in Moore vDoyle(1969)15
FLR 59) arisebecausethe one body hastwo separatelegal personalities.
invalictitiesandanomaliescanarise,for example,in electionsfor office,
membershipandtheownershipof fundsandproperty.

20.3 TheAct allows for abranchof afederally registeredunion andaState
registeredunion to amalgamate,wherethe relevantStatehasprovidedfor the
amalgamatedbody to have‘non—corporateregistration”,i.e., not to haveseparate
legal personalityandto be abie to be registeredasa non—corporatebody for the
purposeof particIpatIonIn the State’sindustrial relationssystem. Variouslegal
requirementsaboutbranchautonomyhaveto bemet.

20.4 So far, only SouthAustraliahasenactedcomplementarylegislationand
hasbeenprescribedunderthe Act as a prescribedStatefor thesepurposes.The
schemewill havefull effect In SouthAustralia from 1 January1994.

20.5 At present,section293 and Schedule4 haveindiscriminateapplicationto
all federally registeredorganisationswhich havebrancheswhoseoperationsare
confinedto aprescribedState(i.e.. SouthAustralIa),evenIf thatfederally
registeredorganisationis not proposingthata branchanda counterpartState
registeredunionamalgamatein thatStatesothatthe branchcansecurenon—
corporateregistration. Eachorganisationmust, in accordancewith Part2 of
Schedule4, ensurethatits rulescomplywith the branchautonomyrequirements
underthe Schedule.Substantialrule changesmaybenecessaryfor an
organisationwishing to complywith theserequirements.

20.6 The amendmentsprovidethat only thoseorganisationswishing to take
advantageof the systemof complementaryregistrationwill be requiredto have
rules thatconform with Part2 of Schedule4.

Claus 21: ProsecutIons

21.1 This clauserepealssection341 of theAct, which providesthata
prosecutionfor an offenceagainstthe Act maybe institutedby summonsIssuedon
information,without Indictment. The reasonfor therepealis thatsection341 is
redundant.This is becausesection411of the CrimesAct 1914 alreadyprovides
thatoffencesagainsta law of the Commonwealth,otherthanoffencespunishable
by imprisonmentfor aperiod exceeding12 months,are summaryoffences(unless
the contraryIntentionis expressedin thelegislationcreatingthe offence). Because
no offenceunderthe Industrial RelationsAct is punishableby imprisonmentfor a
period exceeding12 months,section4H of the CrimesAct alreadyhasthe effect
thatall of the offencesunderthe Industrial RelationsAct aresummaryoffences.
Thereforesection341 of the Industrial RelationsAct should be repealed.
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Clause22: Schedule4

22.1 The amendmentsin clause22 of the Bill complementthosein clause20.

22.2 Subclause22(1)amendssubclause2(3) of Schedule4 to providethat the
designatedPresidentialMember,and not a Registrar,mayexempta federally
registeredorganisationfrom someor all of the provisionsof clause2 of Part2 of
Schedule4. ‘DesIgnatedPresidentialMemberis definedin subsection4(1) to be
a PresidentialMemberdesignatedby the Presidentundersection38 of the Act to
be responsiblefor the exerciseof the poweror the performanceof the function In
question. This amendmentis consistentwith the schemeof the Act in relationto
theresponsibilitiesof designatedPresidentialMembers.

22.3 Subclause22(2) insertsa newsubclause7(3A) which will apply to a
federallyregisteredorganisationthat is proposingto usethe Schedule4 scheme.
Suchan organisationwhich doesnot alreadyhaverules thatcomply with Part2 of
Schedule4 [and hasnot beengrantedan exemptionundersubclause2(3)] will be
requiredto lodgeproposedalterationsto the ruleswith aSchedule4 appiication.
Wherethe rulesalreadycomply, no amendmentswill be required. The effect of
the new subclause,when readwith existing paragraph7(8)(b) of Schedule4, is
thatthe PresidentialMemberwill needto be satisfiedthat on the datean
amalgamationtakeseffect the rulesof the organisationwill comply with Part2 of
the Schedule.

22.4 Subciause22(3) omits Part4 of Schedule4 becausethe provision is, In
practice,not relevant. Part4 of Schedule4 was insertedto provideorganisations
with branchesIn aprescribedStatewith atwelve month periodof gracein which to
effectnecessarychangesto its ruleswithout being in breachof the Act. The
amendmentsunderclauses20 and22 of this Bill overtakethis provision.

PART4- AMENDMENTSOFTHE MATERNITYLEAVE (COMMONWEALTH
EMPLOYEES) ACT 19Th

Clause 23: Principal Act

23.1 This is a formal provision.

Clause24: InterpretatIon

24.1 This clauseinsertstwo new definitions in section3 of the Act, to put
beyonddoubtthatthe terms‘Departmentof theAustralian Public Service and
‘Secretary’areto havethesamemeaningas thesetermshaveunderthe Public
Service Act 1922 for the purposesof sections11 and12 of the Act.
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Clause 25: Insertion of new ction

New section 5.4: How Act applies to persons employed In Parliamentary
Departments.

25.1 Clause25 insertsa newsection5A. Theeffect of the proposedsectionis
to:

placethe Headsof the ParliamentaryDepartmentsin the sameposition
underthe Act asthat of the Secretaryto the Departmentof Industrial
Relations;and,

placethe Presidentof the Senateandthe Speakerof the Houseof
Representativesin the sameposition underthe Act as the Public Service
Commissioner;

in relationto personsemployedin the ParliamentaryDepartments.

25.2 Proposednewsubsection5A(1) Is an InterpretatIonprovision.

25.3 Proposednewparagraph5A(2) (a) providesthatthe PresidingOfficers of
the Senateand the Houseof Representativesmay, in relationto their own
Departments,exercisethe powercurrentlyexercisedby the Public Service
Commissionerundersection8 of the Act. The paragraphprovidesfor them to
jointly exercisethosepowersin relationto thoseDepartmentsof the Pariiamentfor
which theyhavejoint responsibility. (Section8 of the Act providesthatthe Public
ServiceCommissionermaydeclarean office, occupiedby anofficer of the
Australian Public Servicewho is absenton maternityleavewithout pay, to be
vacant,with the consequencethatthe womanwho occupiedthe office becomesan
unattachedofficer for the purposesof the Act.)

25.4 ProposednewparagraphSA(2)(b) enablesthe powersandfunctions
presentlyexercisedby theSecretaryto the Departmentof industrialRelationsto be
exercisedby the Headof the ParliamentaryDepartmentin relationto the officers of
that ParliamentaryDepartment.This doesnot include the powerof delegation
undersection11,which is separatelyprovidedfor in proposedsubsectIons5(3),
5(4) and5(5). Subsections6(4C),6(4F), 7A(4), 7A(5) and7A(6) of the Act vest
certainpowersin the Secretaryto the Departmentof Industrial Relations. (These
subsectionsreferto the ‘Secretaryto theDepartment’. By virtue of section19A(3)
of the ActsInterpretationAct 1901,this is the Secretaryto the Departmentof
Industrial Relations).

25.5 Proposednewsubsections5A(3), SA(4) and5A(5) vestin the F-leadsof
the ParliamentaryDepartmentsa powerof delegationthat mirrors the powersof
delegationheld by the Secretaryto the Departmentof Industrial Relationsunder
subsections11(1), 11(2)and 11(3) of the Act, exceptthatthe Headofa
ParliamentaryDepartmentmay only delegateto an officer or personemployedin
hisor her own ParliamentaryDepartment.(Section11 of the Act vestsin the
Secretaryto the Departmentof Industrial Relationsthe power to delegatehis or her
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powersunderthe Act to officersor employeesof the Department,or to the
Secretaryof anotherDepartmentor to the chiefexecutiveofficer of aprescribed
authority).

Clause26: Officers of the PublIcServiceon maternItyleave

26.1 Paragraph26(a)of theBiil Is atechnicalamendmentto clarify the existing
provisions. Paragraph8(1)(a) is amendedby the substitutionof thewords
HAustralianPublicService’. The amendmentwill put beyonddoubtthatthe power

exercisedby the PublicServiceCommissionerextendsto all womenemployed
underthe PublicServiceAct 1922whoarecoveredby the Act, and is not limited to
only thosewomenwhoareemployedby CommonwealthDepartmentsof State.

26.2 Paragraph26(b)of the Bill is atechnicalamendmentto simplify
subsection8(2A).

Clause27: DelegatIonby Secretary

27.1 The amendmentto section11 is atechnicaldrafting amendmentto clarify
that the term“Secretaryof anotherDepartment’In section11 of theAct meansa
Secretaryof aDepartmentof theAustralianPublic Service.

Clause28: Sub-delegatIonby delegateof Secretary

28.1 The commentsin relationto clause27 alsoapplyto clause28.

PART 5- AMENDMENTS OF THE OCCUPATiONAL HEALTH AND SAFETY
(COMMONWEALTH EMPLOYMENT) ACT 1991

Clause29: PrIncipal Act

29.1 This is aformal provision.

Clause30: Interpretation

30.1 Mostemployerstdutiesimposedby the Act applyIn relationto employeesHat work”. However,someduties(referto sections16(2), 17, 20 andthe inspection

provisionsof Part4) applyonly in relationto a~workplace”.

30.2 ‘Workpiace’ is definedas‘any Commonwealthpremisesin which
employeesor contractorswork, otherthananypart of suchpremisesthat is
prImarily usedfor a privatedwelling’.
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30.3 ‘Commonwealthpremises’is alsodefinedto be ‘premisesownedor
occupiedby the Commonwealthor by a Commonwealthauthority”. However,
premises’is not defined. ThIs hascausedsomeuncertaintyin relationto

employeesperformingtheir dutiesoutsidethe traditional office or factory, for
instancein alrcraftor mobile staff facilities.

30.4 Clause 30 of the Bill defines ‘premises’ in the Act to be anyplace,
whetheror not it is built on, enclosed,undergroundor underwater. The definition
will clarify the scopeof employers’ duties of care.

30.5 The definition specifically providesthat buildings,alrcraft, vehiclesand
vessels are premises. it alsoprovidesthat moveablestructures,including tents,
wili be premises.The definition is InclusIveand it is intendedthat it will be read
widely; for instance,it is intendedthat it applyto aircraft, vesselsandvehIclesof
anysize.

30.6 The requirementfor Commonwealthownershipof the premIsesmustbe
satisfied before premIses will be a “workplace’ for the purposeof the Act.

Clause 31: Regulatlons relating to occupational health and safety

31.1 This clause amendssection23 to expandthe regulationmaking powers
underthe Act. Currently regulationsmaybe madein relationto theoccupational
healthandsafetyof employees or contractors. The amendment will enable
regulationsto be madeIn relationto the occupationalhealthandsafetyof
employees,contractorsor “other personsator neara workplace’.

31.2 The amendmentis consIstentwith the objectsof theAct andthe scopeof
the dutiesimposedin Part2 of the Act. For instancesection17 of the Act imposes
on employersaduty to takeall reasonablypracticablestepsto ensurethat
persons, who arenot the employer’semployeesor contractors,andwhoare‘at or
near a workplace under the employer’s control... arenot exposedto risk...’.

Clause 32: Notification and reportingof accidentsanddangerous
occurr nces

32.1 This clauseproposesan amendmentto section68 of the Act andrequires
employersto reportto Corncarecertainaccidentsor dangerousoccurrencesthat
ariseout of the conductof an undertakingor out of work performedby an
employeein connectionwith an undertaking.

32.2 Currently,theAct only requiresthatsuchaccidentsor occurrencesbe
reportedIf theyoccurator nearaworkplace. The informationis usedby Comcare
to help employers reduce the incidence and cost of work relatedaccidents.Such
information is relevant wherever the accident occurs.
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Claus 33: Cod s of practice

33.1 Paragraph33(a)of theBill Isadrafting amendment.

33.2 Paragraph33(b)of theBill will amendsubsectIon70(2)of the Act, which
dealswith the Incorporationof standardsor codesof the NationalOccupational
HealthandSafetyCommission(NOHSC) into codesof practicepreparedby the
Safety,RehabilitationandCompensationCommission(SAC Commission)for
MInisterial approval.

33.3 Currently,the SAC Commissionis requiredto incorporate‘in acodeof
practice” the relevantNOHSCcodelo the extentthat it is capableof applying to
Commonwealthemployment’. This leavesno scopefor a NOHSCcodeto be
madea regulation. The amendmentwill enablethe Commonwealthto adopt,in
regulations,to the fullest extentpossible,standardsdeclaredby the Natlonai
OccupationalHealthandSafetyCommission(NOHSC)andwiil assistthe
Governmentto meetits commitmentto achievea national,uniform systemof OHS
regulation.

33.4 To the extentthat NOHSCstandardsandcodesmayrelatenot only to
the healthandsafetyof employeesarid contractorsbutthird personswho maybe
at or neara workplace,the amendmentcomplementsthe amendmentsproposedin
clause31 above.

Clause34: Certainmattersto be includedin Annual Reports

34.1 This clausecorrectsatypographicalerror in theAct. By proposed
subclause2(3), its commencementis backdatedto 6 September1991,the datethe
Act commenced.

PART 6- AMENDMENTS OF THE REMUNERATION TRIBUNAL ACT 1973

ThIs Partdealswith the RemunerationTribunal.

The title of the Chairmanof the Tribunal is to be changedto ‘President’. This
requiresamendmentsto all provisionsreferring to the‘Chairman’. By virtue of
section25B of the ActsInterpretationAct 1901,the currentChairmanwill continue
in office with the title ‘President’,without needfor expressprovision to that effect.

New sectionsrelatingto dIscriminatorydetermInationsof theTribunalareto be
inserted. Thesewill operatein conjunctionwith the newsectionsto be insertedIn
the SexDiscriminationAct 1984 (‘the SDA’) by clause56. Theseamendmentsare
closelycomparableto the amendmentsto the IndustrialRelationsAct 1988andthe
SDA madeby the SexDiscrimination and otherLegislationAmendmentAct 1992.
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A new provisionis to be insertedsothat wherethe Tribunal Isadvising public
authoritieson remunerationfor principal executiveofficers, it musthaveregardto
the superannuationentitlementsof the holdersof thoseoffices.

Clause35: PrincipalAct

35.1 This is aformal provision.

Claus 36: Interpretation

36.1 This clauseomitsthedefinition of ‘Chairman’andinsertsa corresponding
definition of President’,andamendsotherreferencesto ‘Chairman’ in section3 of
theAct.

Claus 37: Establishmentof RemunerationTribunal
Clause38: Acting President
Claus 39: Disclosureof interestby Tribunal members

37.1 Theseclausesamendreferencesto “Chairman’ and‘actingChairman’ in
sections4, 4A and4B of the Act, respectively.

Claus 40: Functionsof Tribunal

40.1 This clauseinsertsproposedsubsection5(3), which will requirethe
Tribunal to haveregardto superannuationentitlements,whenadvisingon
remuneration for principal executive officers under subsection 5(2).

Claus 41: inquiries and reportsby Tribunal
Claus 42: inquirIesanddetermInationsby Tribunal

41.1 Theseclausesamendreferencesto ‘Chairman’ in sections6 and7 of the
Act, respectively.

Clause43: insertionof new sections

43.1 Thesenew sectionsrelateto the newcomplaintmechanismunderthe
SDA: seealsonoteson clause56 of thIs Bill.
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New section 88- Hearings in relation to discriminator,’ determinations

43.2 This proposedsectionrequirestheTribunal to hold a hearingto review a
determinationwhereft hasbeenreferredto theTribunal undernewsectionSOCof
the SDA (that is, whereacomplainthasbeen lodged with the Human RIghts and
Equal OpportunityCommissionallegingthat apersonhasdoneadiscriminatoryact
underthe determination,and It appearsto the SexDiscrimination Commissioner
thatthe actis a discriminatoryact). The proposedsectionprovidesfor theconduct
of the hearing;proposedsubsection88(5)providesthatthe SexDiscrimination
Commissioneris entitledto be presentatthe hearingandmakesubmIssionsto the
Tribunal.

New section 80- Review of discriminatory determinations

43.3 This proposedsectionprovidesthat wherea determinationhasbeen
referredunderthe new provisionsandthe Tribunal considersit to be
discrimInatory,it must takeappropriateactionto removethe discrimination.

43.4 Proposedsubsection8C(2) defines‘discriminatorydetermination’by
referenceto the new referral processunderproposedsectionSOCof the SDA and
by referenceto otheraspectsof PartII of the SDA. To constitutea discriminatory
determination,the determinationmust requireapersonto do anactthat would,
exceptfor the fact thatthe actwould be donein direct compliancewith the
determination,be unlawful underthe SDA (the SDA containsan exemptionfor acts
doneby apersonin directcompliancewith a determination). Proposed
subsectIon8C(3) makesplain that thefact thatan act IsdoneIn directcompliance
with the determinationdoesnot of itself meanthatthe act is reasonable.The
‘reasonableness’issuearisesbecauseof the indirect discriminationtest in the SDA
(seefor examplesubsection5(2) of the SQA). This amendmentwill therefore
facilitate theconsiderationof indirectdiscriminationissuesin determinations.

Clause44: Meetingsof the Tribunai

44.1 This clauseamendsreferencesto ‘Chairman’ in section10 of the Act.

PART7- AMENDMENTS OF THE SAFETY REHAB1UTATION
AND COMPENSATIONACT 1988

This part amendsthe Safety Rehabilitation and Compensation Act 1988 (theAct)
by insertinga mechanismto allow Comcareto recoveroverpaymentsof
compensationdirect from superannuationfund administratorswherean
overpaymentarisesasa resultof an employee’sretIrement. The mechanismwill
not be availablewhereComcareseeksto recoverthe overpaymentafter the
employeehasreceiveda superannuationpaymentor if all the employee’s
superannuationbenefitsaredeferred.
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Undersections20, 21 and21A of the Act, an employee’sentitlementto
compensationis reducedIf that employeeretiresandreceiveslump sum and/or
pensionsuperannuationbenefits.

In practice,thereIsoftena lag timebetweenthe retirementof an employeeand
the commencementof superannuationpayments. If Comcarecontinuesto payfull
compensationduring this period overpaymentwill result. Underexistingprovisions
Comcaremustseekto recoversuchan overpaymentbut is only ableto do sofrom
theretiredemployee(referto section114 of the Act). This is administratively
difficult andmaycausehardshipto the employee.

The amendmentsproposedwill allow Comcareandlicensedauthoritiesto recover
suchoverpaymentsdirect from superannuationfund administratorsIn certain
circumstances.Unlesspaymentof superannuationis deferred,theamendments
ensurethatthe employeecontinuesto be paid full compensationbenefitsuntil the
superannuationfund administratoris able to commencepayingthe employee’s
superannuationentitlement.

Clause45: PrlncipaiAct

45.1 This is aformal provision

Claus 48: Short title

46.1 The amendmentcorrectsa grammaticalerrorin theAct.

Claus 47: Employees

47.1 Clause47 amendssection5 of the PrincipalAct to reflect thefact thatthe
Act appliesto Commonwealthauthoritiesandlicensedcorporationsaswell asto
the Commonwealth.

Claus 48: Reductionof compensatIonin certaIncases

48.1 The amendmentcorrectagrammaticalerror in theAct.

Claus 49: Interpretation

49.1 Paragraph49(a) of the Bill correctsa grammaticalerrorin theAct.

49.2 Paragraph49(b)of the Bill hasthe effect thata determinationby Comcare
that an amountof compensationhasbeenoverpaldandis recoverableunder
proposedsection1148,is reviewable. Refer belowto paragraph52.11for more
detail.
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Clause50: Provisionsapplicableon deathof beneficiary

50.1 This amendmentcorrectsa drafting error in the Act.

Clause51: Recoveryof overpayments

51.1 Paragraphs51(a) and(b) of theBIll havethe effect that if Comcareis
entitledto recoveran overpaymentof compensationdirect from a superannuation
fund administrator(underthe mechanismproposedin section1148). it is not
entitledto recoverthe overpaymentfrom the employee(throughthe mechanism
currentlyprovided in section114).

Clause52: InsertIonof new sections

New section 1 14A: Notice to Comcare of retirement of employee

52.1 Proposedsubsection114A(1) requirescertainemployersto inform
Comcareof the retirementof employeeswho are in receiptof compensationfrom
Comcare. Theproposedsubsectionrequiresan‘appropriateofficer of the
employerto notify Comcareof the dateof retirementandthe identity of the
superannuationschemetowhich the employeebelongs.

52.2 Employerscoveredby this subsectionarethe Commonwealth
departmentsandCommonwealthauthorities(includingan authorityholdingaclass
2 licence,but not an authorityholding anyotherlicenceunderpartsVIllA or VIIIB
of the Act).

52.3 The Commonwealthauthoritiesthat hold class1 or 3 licencesunderpart
VIllA of theAct or classA or B licencesunderpart VIIIB arenot requiredto provide
sucha noticeto ComcarebecauseComcareis not liable to paycompensationto
their employees;the authority itself is liable for compensationpayments.Such
licensedauthoritieswill alsobeableto recoveranyoverpaymentof compensation
direct from the administratorof the relevantsuperannuationschemeunder
proposedsection114G. The expression‘administratorof the scheme’is intended
to be readbroadly to Includeanypersonwho is responsiblefor theadministration
of the scheme,whetheror not that personpersonallyundertakessuch
admInistration.

52.4 Proposedsubsection114A(2) defines‘approprIateofficer’ for thepurposes
of proposedsubsectionI 14A(1).
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New section 1148: Recovery of overpayment to retired employee

52.5 Proposedsubsection1148(1)setsout threepreconditionsfor the
operationof theproposedmechanismto recoveroverpaymentsfrom
superannuationfund administrators:

an employeeretires;

the retiredemployeeis entitled to a superannuationbenefit (a pension,a
lump sum or a combinationof thetwo);

the personliable for paymentof compensation,eitherComcareor a
licensedauthority,considersthatit hasoverpaid,or mayoverpay.
compensationbecauseof the operationof sections20, 21 or 21A of the
Act.

52.6 Proposedsubsection1148(2)entitlesComcare,or a licensedauthority,to
Issuea noticeto the administratorof a retiredemployee’ssuperannuationfund
statingthat Comcareor the authorityhasmadeor maymakeoverpaymentsof
compensation.The noticerequiresthe admInistratorto adviseComcarewhether
the employeehasreceivedanypaymentin respectof the employee’s
superannuationentitlementor paymentof all the employee’sentitlementhasbeen
deferred. If no paymentshavebeenreceivedandpaymentof the benefithasnot
beendeferred,the noticewill also havetheeffect of requiring the administrator:

not to commencepaymentof superannuationbenefits,until it receivesa
noticeunderproposedsubsection114B(5); and

to provideComcareor the authoritywith particularsof thesuperannuation
benefitspayableasatthe dateof retirement.

52.7 Proposedsubsection1148(3)providesthat if Comcareor a licensed
authoritygivesa noticeto anadministratorunderproposedsubsection114B(2).
Comcareor the licensedauthoritywill alsobe requiredto advisethe retired
employee,in writing, of suchnotification andof how the proposedmethodof
recoveryoperates.

52.8 By virtue of proposedsubsection11 4B(4), the remainingprovisionsof the
sectionwill applyto enableComcareor alicensedauthorityto recover
overpaymentsdirect from admInistratorsonlywherethe employeehasnot:

(a) receivedanysuperannuationbenefit (a benefitwIll not be takento be
receivedunlessacashbenefit Isactuallypaid); and

(b) the paymenthasnot beendeferred(a benefitwill not be takento be
deferredif it is rolled over).
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52.9 If the administratoradvisesComcareor the authoritythat superannuation
paymentshavecommenced,the existingrequirementsof theAct applyand
Comcareor the authority will haveto seekto recoverthe overpaymentfrom the
employee.

52.10 Proposedsubsection1148(5) requiresComcareor the licensedauthority.
within 2 working daysafter it hasreceivedadvicefrom the adminIstratorasto the
benefitspayableto an employee,to determine,andnotify the administratorwhether
anyoverpaymenthasbeenmade,and if sothe amount. If an overpaymenthas
beenmadetheadministratormust repaythat amountin accordancewith proposed
subsection1 14B(8).

52.11 Comcare’sdeterminationof whetheran overpaymenthasoccurredis a
reviewabledecisionundersection60 of theAct. The usualnotification
requirementswill apply.

52.12 Byvirtue of proposedsubparagraphI 14B(2)(c)(i), the effectof thenotice
issuedunderproposedsubsectionI 148(5)15that theadministratorcancommence
paymentof superannuationbenefitsto the retiredemployee. The administrator.
whowill haveprovidedinformationto Comcareor the licensedauthorityon the
employee’sentitiement[underproposedsubsectionI 148(2)1.should be in a
position to commencepaymentsimmediatelyupon receivingthe notice.

52.13 Proposedsubsection1148(6)specifiesthe othereffectof thenotice
issuedunderproposedsubsection11 4B(5). It is only after issueof thatnoticethat
Comcareor thelicensedauthoritycanreducecompensationpaymentsto the
retiredemployeein line with section20, 21 or 21 A of theAct. The intention of this
subsectionis to ensurethat until paymentof superannuationbenefitscommences,
the retiredemployee’sweekly incomeis unaffectedby the proposedmethodof
recovery. If the retiredemployeehadreceivedsuperannuationbenefitsprior to the
issueof the noticeunderproposedsubsection1148(2),Comcareor the authority
would be entitled to reducecompensationpaymentsimmediately it becameaware
of this.

52.14 Proposedsubsection1148(7)specifiesthe methodof calculationof the
overpayment.It providesthatthe overpaymentis the amountby which the sum of
compensationpaid after the dateof retirementIs greaterthanthe amountthat
shouldhavebeenpaidundersection20, 21 or 21A or the Act, asthe case
requires.

52.15 Proposedsubsections1148(8), (9), (10) and(11) specifyhowthe
administratormust repayamountsto which thissectIonapplies. Wherethe sumof
the superannuationentitlements,which areunpaIdbecauseof proposedsubsection
1148(2)[the backpayment~,is greaterthanthe amountof the overpaymentof
compensation,thebackpaymentIs reducedby the amountof overpayment.If the
amountof backpaymentis lessthanthe overpayment,the full amountis paid
directly to Comcareor the licensedauthority. Thebalanceof theoverpaymentis
thendeductedfrom subsequentsuperannuationpaymentsuntil the overpayment
hasbeenrepaidin full to Comcareor the licensedauthority.
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52.16 ProposedsubsectionII 4B(12) providesthatpaymentof an amountby
theadmInistratorto Comcareor a licensedauthoritydischargesthe administraLor’s
liability to Comcareor the licensedauthorityandto the retiredemployeefor that
amount.

52.17 Proposedsubsection1 14B(13) requiresthe administratorto complywith
the requirementsof ComcareandlicensedauthoritiesunderthIs section. However,
failureto do so is not an offence.

52.18 It is intendedthat proposedsubsection1148 will haveeffect whetherthe
superannuationfund Is administeredunderanAct of Parliament,a trustdeedor
otherwise. SeveralCommonwealthActs limit thecircumstancesin which an
administratormaypaya retiredemployee’ssuperannuationbenefitsto another
personto satisfyadebtof a retiredemployee. But for proposedsubsection
1148(14),thoseActs would preventthe operationof the methodof recovery
proposedby section114B. Proposedsubsection1148(14)providesthat proposed
section1148 prevailsoverspecifiedprovisionsof thoseActs.

52.19 Proposedsubsection1148(15)defines‘working day’.

CIau 53: Comcaremaywrite off debt
Claus 54: Comcaremaywaive debt

53.1 TheseclausesrenumbersectionsI 04A and104Bof the Act. Those
sectionswill now be numbered11 4Cand 114D respectively.

PART 8- AMENDMENTS OF THE SEX DISCRIMINATION ACT 1984

This Partamendsthe SexDiscriminationAct 1984(the SDA’), in conjunctionwith
the Bill’s amendmentsto the RemunerationTribunalAct 1973,soasto provIdea
new complaintmechanIsmin respectof discriminatoryactsunderdeterminationsof
the RemunerationTribunal: seealsonoteson clause43 of the BIll.

Theseamendmentsarecloselycomparableto the amendmentseffectedby the
SexDiscrimination andother LegislationAmendmentAct 1992,which provideda
complaintmechanismin respectof discriminatoryactsunderawardsof the
AustralianIndustrial RelationsCommission.

Clause55: PrincipalAct

55.1 This is a formal provision.
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Clause 56: InsertIon of new sections

56.1 Thesenew sectionsprovIdefor the newcomplaintmechanismandrelated
mattersunderthe SDA.

New section 500 - Referral of discriminatory determinations to the
Remuneration Tribunal

56.2 Proposedsubsection50C(1) providesthata complaintallegingthata
personhasdonea discriminatoryactundera determinationmaybelodgedwith
the Human RightsandEqualOpportunityCommission(“HREOC”) andspecifiesthe
personswho maylodgea complaint. Underproposedsubsections500(2)and
500(3), if sucha complaintIs receivedHREOC mustnotify the SexDiscrimination
CommissionerçtheCommisstoner”),who must referthe determinationto the
Tribunal if it appearsto the Commissionerthattheact is discrimInatory,unlessthe
CommissIoneris of the opinionthatthe complaint is frivolous, vexatious,
misconceivedor lacking in substance.(Upon referralof adetermination,the
Tribunal is requiredto review thedetermination,underproposedsections8B and
8C of the RemunerationTribunal Act 1973~seenoteson clause43 of the Bill.)

56.3 Proposedsubsection500(4) requIresthe CommIssionerto give written
noticeto the complainantif the Commissionerdecidesnot to referthe
determination.The notice mustspecifythe reasonsfor thedecision. Proposed
subsection500(5) enablesthecomplainant,havingreceivedsucha notice,to
requirethe Commissionerto referthe decisionto the PresIdentof HREOC under
proposedsubsection500(6). for reviewby the Presidentunderproposed
section500.

56.4 Proposedsubsection50C(7) requiresthe Commissionerto notify the
complainantof the outcomeof a referral to the Tribunal. This provisionis needed
becausethe complainantwill not bea partyto the hearingIn theTribunal.

56.5 Proposedsubsection500(8)will enabletheCommissionerto obtain
documentsor Information undersection54 of theSDA. for the purposesof new
sectionSOC.

56.6 Proposedsubsection500(9)definesthe termsudeterminationTMand
“discriminatoryactundera determinations.

56.7 Proposedsubsection500(10)makesplain thatthe fact thatan act is
doneIn directcompliancewith a determinationdoesnot of itself meanthatthe act
is reasonable.The “reasonableness’issuearisesbecauseof the indirect
discriminationtest in the SDA (seefor examplesubsection5(2) of the SDA). This
amendmentwill thereforefacilitate the considerationof indirectdiscrimInation
issuesin determinations.
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New s ction 50D - President may review a decision of the Commissioner not
to refer a determination to the Remuneration Tribunal

56.8 Proposed section SOD providesdetailsof the reviewprocedureto be
followed by the Presidentof HREOCwherethe CommissIonerdecidesnot to refer
a determinationto the RemunerationTribunal. This reviewprocedurewill arise
wherea complainantgIvesnoticeto the Commissionerrequiring review by the
President,underproposedsubsection50C(5),and theCommissionerthenrefers
thedecisionto the PresIdentasrequiredby proposedsubsection500(6).

56.9 Proposedsubsection500(3) hasthe effect that thePresIdentmayseek
relevant informationfrom the complainant,and mayrefuseto review the
Commissioner’sdecIsionunlessthe Information IsprovIded. Otherwise,the
Presidentmust review the Commissioner’sdecIsion,andmustdecideeitherto
confirm it or to setIt asIde,by proposedsubsection500(2). If the Commissioner’s
decisionIssetasidethe Commissionermustalsobedirectedto referthe
determinationto the RemunerationTribunalIn accordancewith proposed
sectionSOC.

56.10 Proposedsubsection5OD(4) requiresthe PresIdentto give written notice
of a decisIonunderproposedsubsectionSOD(2),settingout the reasonsfor the
decIsion,to the complainantandto the CommIssioner.

PART 9- AMENDMENTS OF THE TRADESMEN’S RIGHTS
REGULATION ACT 1946

Clause57: PrIncIpalAct

57.1 This is a formal provision.

Claus 58: Regulations

58.1 Clause58 addsa numberof subsectionsto section51A of theAct. The
purposeof the new subsectIonsis to enableregulationsto bemadeprescribIng
feesto be payableto the Departmentof Industrial Relations,on acostrecovery
basIs,for certaInfunctionsperformedby the Departmentto facIlitate the operation
of the Act. The Departmentactsasasecretariatto the local andcentraltrades
committeesestablishedby the Act and,amongstotherthings, receivesand
assessesapplicationsfor tradescertificatesandarrangesfor applicantsto
undertaketradetestswherea committeedecIdesthat sucha testis required.
Tradetestsarecarriedout by avarIety of public andprivatebodies(“trade test
providers~)suchasTAFE collegesandprivatecompanieswhich chargethe
Departmentafee. In addition,officersof the Departmentsometimesaccompany
employersto assistin recruitingsuitablyskilled tradespersonsoverseas.The
Departmenthasbeenchargingfeeson a partial cost—recoverybasisfor these
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functions,but was recentlyadvisedthat, at present,theAct doesnot authorisethe
Departmentto chargesuchfees. It is proposedthatthe Departmentbe authorised
to chargefees,to be prescribedby regulation,to enablepartial recoveryof the
costsassociatedwith processingapplIcationsunderthe Act, andto recoverthe full
costof tradetestsand of providing the above—mentionedserviceto employers.

58.2 The regulationmaking powerin exIstingsectionS1A of theAct doesnot
extendto the making of regulationsprescribingfees. ProposedsubsectionsSIA(2)
and(3) when readtogetherwouldauthorisethe makingof regulationsprescribing
feesto be paid to theDepartmentto reimburseit for the costsandexpenses
incurredin, or in connectionwith, performingthefunctionsdescribedin the
precedingparagraph.

58.3 Proposedsubsection51A(4) would enablevariouslevelsof feesto be
charged.This flexibility is necessarybecausethe feeschargedby tradetest
providersvarydependingon thenumberof applicants,the locationof the tradetest
providerandthe skIlls which arebeingtested,andbecausethecostto the
Departmentof providing the above—mentionedserviceto employerscanalsovary.

58.4 Proposedsubsections51A(5) and (6) would empowerthe Secretaryto the
Departmentof Industrial Relationsto waiveor deferpaymentof feesin casesof
hardship,suchaswherethe applIcantis a refugeeor is unemployed,andto
delegatethat power.

58.5 Proposedsubsection51A(7) providesfor decisionsconcerningthe waiver
or defermentof feesto bereviewableby the AdministrativeAppealsTribunal.

58.6 Proposedsubsections51A(8) and (9), whenreadtogether,would require
the Secretaryto the Departmentof Industrial Relationsto givewritten noticeto any
personaffectedby adecisionconcerningthe waiver or deferralof fees,andto
include in the noticeastatementinforming thepersonof his or her right to apply
for a review of the decisionby the AdministrativeAppealsTribunal.

58.7 Proposedsubsection51A(1 0) providesthatafailure to Includein a notice
to anypersonaffectedby adecisIonto waiveor deferthe paymentof feesa
statementinformIngthe personof their right to applyfor areview of the decision
will not renderthe decisioninvalid.
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