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HUMAN RIGHTS LEGISLATION AMENDMENT BILL 1995

Outline

1. This Bill amendstheHumanRightsandEqualOpportunityAct 1986andother
HumanRights legislationto implementrecommendationsof the initial reportof the
joint reviewof the HumanRights andEqualOpportunityCommission(HREOC).
Thatreportmaderecommendationsrelatingto resourceutilisation,corporate
perfonnanceand thestructureof HREOC.

2. TheHREOCAct is to be amendedto provide that theresponsibilityfor the
managementof theCommissionis vestedin theCommissionas a bodycorporatewith
ChiefExecutiveOfficer powersto bedelegatedby it to anExecutiveDirector
appointedby theCommissionunderthePublic ServiceAct. Thismeansthatall the
powersof a SecretaryunderthePublic ServiceAct will beremovedfrom theHuman
RightsCommissionerandsettledupon thePresidentandCommissionerscollectively.

3. Theamendmentto the HREOCAct tabulatesthePresidentpowerswhich remain

thesameasbeforebutacknowledgesthe seniorsoleof thePresident.

4. TheHREOCAct is amendedto requireHREOCto preparea corporateplan.

5. Thereis alsoan amendmentto theHREOCAct relating to thedelegationof the
President’spowers.

6. Theamendmentto the HREOCAct, theRaceDiscriminationAct, theSex
DiscriminationAct, theDisabilityDiscriminationAct andthePrivacyAct provides
generalqualificationsandrequiresappropriateknowledgeor experiencefor
appointmentto eachspecialisedposition of Commissioner.

7. Theseamendmentsalsorespondto theconsequencesof the High Court’s
decisionin BrandyvHumanRightsandEqualOpportunityCommissionandOthers
on 23 Februarywhichheld that themechanismfor theenforcementof determinations
by theHumanRights andEqualOpportunityCommission(theCommission)underthe
RacialDiscriminationAct1975 other thandeterminationsmadeaffectingrespondents
who areCommonwealthagencieswasconstitutionallyinvalid.

8. Themechanismfor theenforcementof determinationsusedunderthe Sex
DiscriminationAct 1984,theDisabilityDiscriminationAct 1992 andthePrivacyAct
1988 is similar to thatusedin theRacialDiscriminationAct andhenceis alsoinvalid
on thebasisof the Court’sdecision. Thatmechanismwasaddedto theRacial
DiscriminationAct 1975theSexDiscriminationAct1984and theDisability
DiscriminationAct 1992 in 1992and to thePrivacyAct 1988in 1993. Determinations
madeprior to the cominginto forceof the invalidatedregimeare unaffected.As a
consequenceof theHigh Court’sdecisionthedeterminationsof discriminationmade
by theCommissionundertheseActs sincethemechanismcameinto force are
unenforceableand thereis currently no mechanismfor theenforcementof the
determinationsof the Commission.

9. TheseamendmentsamendtheRacialDiscriminationAct 1975, the Sex
DiscriminationAct 1984,theDisabilityDiscriminationAct1992 andthePrivacyAct
1988 to reinstatetheprocedurefor theenforcementof thedeterminationsmadeby the

I



Commissionasit operatedpriorto 1992. Thiswill operateasan interimmeasure
pendingthedevelopmentof a newmechanismto enforcedeterminationsof the
Commissionto replacethatwhichwasheld to beinvalid.

10. Theamendmentsalsoprovide transitionalprovisionsrelating to those
determinationsmadeby theCommissionsincethecommencementof the invalid
scheme.

FinancialImpactStatement

Thefinancialimpactof theproposalis comparativelysmallwith someincreasedcosts
if a full timePresidentwereappointed. In relationto theamendmentsresultingfrom
theHighCourt’sdecisionin BrandyvHumanRightsandEqualOpportunity
Commissiontheremaybe somecostsassociatedwith thetransitionalprovisions.
Thesecostsrelateto thepossibleneedto provideadditional legalaid to parties
affectedby thedeterminationsmadeundertheinvalid scheme.Thesecostsarenot
expectedto be significant.
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Noteson Clauses

Clause1: Shorttitle

1. Clause1 providesfor this legislationto becalledtheHumanRights Legislation
AmendmentAct 1994.

Clause2: Commencement

2. Clause2 providesfor thecommencementof the legislation. Proposedsubsection
2(1) providesthat this legislationotherthanitem 16 of theSchedulecomesinto effect
on theday it receivesRoyalAssent.

3. Proposedsubsection2(2)providesthata minor technicalamendmentmadeby
Clause16 of the Schedule,to the HumanRights andEqualOpportunityLegislation
AmendmentAct 1992whichcommencedon 30 October1992,is takento have
commencedat the sametime. The amendmentrectifies amisdescriptionof thewords
omittedsoasto makesense.

Clause3: Amendmentof Acts

4. Clause3 providesthat theActs specifiedin theScheduleareamendedassetout
in the Schedule.

Claiist’~4 Transitional provision - validity of currentappointmentsnotaffected

5. Clause4 providesthatexistingappointmentsarenotaffectedby this legislation.

Claiise~S~Transitional provision- powersof a Secretaryin relation to staffof the
Commission

6. Proposedsubsection5(1)definesCommissionastheHumanRightsandEqual
OpportunityCommissionandCommissionerastheHumanRightsCommissioner.

7. Proposedsubsection5(2)providesthatactiontakenby the Commissionerunder
section43(2)beforetheseamendmentstakeeffect, is to be treatedasactiontakenby
theCommission.This will enabletheCommissionto continueactiontakenunderthe
powersof a Secretarythathasbeenstartedby theHumanRights Commissioner
following theremovalof thesepowersfrom theCommissionerby this legislation.

I
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Schedule

PART 1A - AMENDMENTS OF THE DISABILITY DISCRIMINATION ACT
1992,THE PRIVACY ACT 1988,THE RACIAL DISCRIMINATION ACT 1975

AND THE SEX DISCRIMINATION ACT 1984RELATING TO
ENFORCEMENT OF DETERMINATIONS

Disability Discrimination Act 1992

Item 1A - Sections104A. 104B and104C

8. Thisprovidesthat thesesectionsof theDisability DiscriminationAct 1992 are
repealed.

Item lB - Section 106

9. Thisprovidesthat in placeof section106 thefollowing Division 3A is to be
substituted.

Division3A - Enforcement of determinations involving respondentsother than
Commonwealthagencies

10. A newDivision of theAct is createdconcerningtheenforcementof
determinationsinvolving respondentsotherthan Commonwealthagencies.The
provisionsrelating to Commonwealthagenciesdo not change.

Subdivision A - Determinations made after commencementof Division

11. SubdivisionA providesfor thereinstatementof themethodof enforcementof
determinationswhich appliedprior to theinvalid mechanismcominginto force. The
Subdivisionrelatesto determinationsmadeby theHumanRights andEqual
OpportunityCommission(theCommission)undertheAct after thecommencementof
theDivision.

Clause105A - Proceedingsin theFederalCourtto enforcea iletermination

12. Proposedsubsection105A(l) providesthat theCommission,the complainantor
a personactingon behalfof the complainantmay commenceproceedingsin the
FederalCourtfor anorderto enforcea determinationmadeundereithersubsection
102(1),whichconcerninterimdeterminationsmadeby theCommission,or subsection
103(1)of the Act. As a resultof thedecisionof theHigh Courtsuchdeterminations
madein favourof complainantsarenow unenforceableunlessthepersonagainst
whomthecomplaintwasmadeis a Commonwealthagency.Thisprovisionprovides
that theymay seekanorderto enforcea determinationwhichwould otherwisebe
unenforceableexceptwheretherespondentis a Commonwealthagencyor the
PrincipalExecutiveof a Commonwealthagency.

13. ProposedsubsectionlO5A(2) providesthat if the courtis satisfiedthat the
respondentto thedeterminationhasengagedin conductor committedanact thatis
unlawfulundertheAct thenit maymakesuchordersasit thinksfit includingorders
which give effectto a determinationof the Commission.
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14. Proposedsubsection105A(3)providesthat theCourt maygrantan interim
injunctionpendingthe determinationof proceedingsunderproposedsubsection
105A(1). Thiswill enabletheposition of thepartiesto bepreservedpendingthefinal
resolutionof proceedingsunderproposedsubsection105A(1).

15. ProposedsubsectionlO5A(4) providesthat theCourt notmakeit a conditionof
grantinganinterim injunctionreferredto in proposedsubsection105A(3)that the
personseekingthe injunctiongive anundertakingasto damages.Thisis intendedto
makeit easierfor personswho maybe seekingto enforceadeterminationof
discriminationmadeby theCommissionto obtainan interiminjunction.

16. Proposedsubsection105A(5) makesclearthat in anyproceedingsto enforcea
determinationunderproposedsubsection105A(l) thequestionwhetherthe
respondenthasengagedin conductor committedanactthat is unlawful underthe Act
(seeproposedsubsection105A(2)) is to bedealtwith by theCourt by way of a
completerehearingof the matter. Theproposedsubsectionalsoprovidesthat in its
rehearingtheCourtmayreceiveasevidenceany of thefollowing:

(a) a copyof the writtenreasonsof theCommissionfor thedetermination
which it is soughtto haveenforcedunderproposedsubsection
105A(l);

(b) a copyof any documentthatwasbeforetheCommission;

(c) acopyof therecord(includingany taperecording)of the inquiry

into thecomplaintby the Commission.

It is a matterfor the discretionof the Courtwhetheranyor all of theaboveare
receivedinto evidencein anyproceedingsunderproposedsubsection1 05A(1) andif
receivedwhatweightis to begivento suchevidence.

17. Proposedsubsection105A(6) providesthatwherethecomplaintis a
representativecomplaintundersection69 of theAct, thecomplainantwho may take
anactionunderproposedsubsection105A(1)meansany memberof theclassto which
thedeterminationin relationtothe representativecomplaintrelates.

ClauseIOSB - Assistancein proceedingsbeforetheFederalCourt

18. Proposedsubsection1 05B(1) providesthata personwho eithercommenced,or
proposesto commence,proceedingsunderproposedclause105A, or a personwho has
done,or is allegedto havedone,anact in relation to which thoseproceedingshave
beencommencedin theFederalCourtunderproposedclause105A may apply to the
Attorney-Generalfor legalor financialassistancein relation to thoseproceedings.

19. Proposedsubsection105B(2)providesthat if thereis suchan applicationto the
Attorney-Generalfor legalor financialassistanceandthe Attorney-Generalis satisfied
thatit will involve hardshipto thepersonseekingsuchassistanceto refusethe
applicationand it is reasonableto grant theapplicationin thecircumstancesthe
Attorney-Generalmay authorisetheprovisionof suchassistance.TheAttorney-
Generalmayimposeconditionson suchlegalor financialassistance.
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Subdivision B - Determinations madefrom 1 March 1993to commencementof
Division

20. Clauses105C- 106 relate to thedeterminationsmadeby theCommissionunder
theAct in theperiodfromthe commencementof theenforcementmechanismwhich
hasbeenfoundto beinvalid to thedateof thecommencementof thisDivision.

Clause105C - Interpretation

21. In relationonly to this Subdivisionof theAct two definitionsareprovided.

S ‘recoveryproceedings’- referto proceedings,commencedby respondentsto
determinationsof discriminationunderthe Act madeby the Commissionduringthe
periodwhentheinvalid schemewas in operation,in which therespondentis seeking
to recovermoneywhichhe or shemayhavepaid to acomplainantasa resultof the
determination.Respondentsto determinationswerenotalways,orwerenotalways
solely,requiredto pay moneyto complainantsunderdeterminationsmadeby the
Commission.Theycould also berequired,for example,to apologiseto the
complainant.Thedefinitionincludesproceedingsto seeka remedyotherthan,or in
additionto, thepaymentof money.

‘SubdivisionB determination’- in relation to the subdivision(clauses105C-

106) this term refersto determinationsmadeby theCommissionundertheAct during
theperiodfrom 1 March 1993 (whenthe schemewhichhasbeenfoundto be invalid
commencedundertheAct) to thedateon which this Division commencesexcept
wheretherespondentto thedeterminationis a Commonwealthagencyor thePrincipal
Executiveof a Commonwealthagency.

Clause105D - Proceedingsin theFederalCourt in relation to a SubdivisionB
determination

22. Proposedsubsection105D(l)providesthat thepersonsreferredto in subsection
(2) maycommenceproceedingsin theFederalCourtfor anorderin relation to a
determinationmadeby theCommissionduring theperiodfrom 1 March 1993 to the
dateon which this Division commences.

23. Proposedsubsection105D(2)lists thepersonswho may commenceproceedings
underproposedsubsection1OSD(l). They are theCommission,thecomplainant(note
thatproposedsubsection105D(8)providesthat in relation to a representative
complaintthis meansa memberof theclassto which the determinationrelates),a
personactingon behalfof thecomplainantor therespondentto thedetermination.

24. Proposedsubsection105D(3)providesthat the Courtmustconsiderwhetherthe
respondentto thedeterminationhasengagedin conduct,or committedanact,that is
unlawful underthis Act andmaymakeanyordersit thinks fit. The proposed
subsectionalsoprovidesthat theordersthecourtmay makeare subjectto the matters
indicatedin proposedsubsection105D(4).

25. Subparagraph105D(4)(a)pro~idesthat in consideringwhatordersto makeunder
proposedsubsectionlO5D(3) theCourtmusttakeinto accountany moneyalready
paidto thecomplainantby therespcndentto thedeterminationor anyconductin
which therespondenthasengagedor not engagedasa resultof thedetermination.
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26. Subparagraph105D(4)(b)providesthat, in consideringwhatordersto make
underproposedsubsectionlO5D(3), thecourtmustalso takeinto accountthe outcome
of anyproceedingfor recoveryin relation to thedetermination.

27. It is possiblethat respondentswho havepaid moneysto complainantsin relation
to determinationswhich were registeredunderthemechanismwhich the High Court
hasfoundto beinvalid may seekto recoverthosemoneys.Theseamendmentsdo not
give a right to recovery,nor do they seekto takeaway anyrightwhich mayexist
underthegenerallaw. Respondentsmay seekto assertin thecourtsthata right to
recoverydoesexist.

28. Wherethereareproceedingsunderproposedsection105D theFederalCourt
mayalso hearany suchrecoveryproceedings(FederalCourtofAustraliaAct 1976,
sections19, 22 and32). If suchproceedingsarecommencedin a Stateor Territory
court, they aregenerallyableto be transferredto theFederalCourtpursuantto the
JurisdictionofCourts(Cross - Vesting)Act 1987 so that this issuecanbe heard
togetherwith theproceedingsunderproposedsection105D. Wheresuchrecovery
proceedingsarenottransferredtheAttorney-Generalwill beableto seekto intervene
in the proceedingsin the StateorTerritory court.

29. Proposedsubsection105D(5)providesthat theCourtmaygrantan interim
injunction pendingthedeterminationof proceedingsunderproposedsubsection
105D(l). Thiswill enabletheposition of thepartiesto bepreservedpendingthefinal
resolutionof proceedingsunderproposedsubsection105D(1).

30. ProposedsubsectionlO5D(6)providesthat the Courtnotmakeit a conditionof
grantinganinteriminjunctionreferredto in proposedsubsection105D(5)that the
personseekingtheinjunction give anundertakingas to damages.Thisis intendedto
makeit easierforpersonswho maybe seekingan orderunderthisclauseto obtainan
interiminjunction.

31. Proposedsubsection105D(7)makesclearthat in anyproceedingsunder
proposedsubsection105D(1) thequestionwhethertherespondenthasengagedin
conductor committedanact that is unlawful undertheAct (seeproposedsubsection
105D(3))is to bedealtwith by theCourtby way of a completerehearingof the
matter. Theproposedsubsectionalsoprovidesthat in its rehearingthe Courtmay
receiveasevidenceany of thefollowing:

(a) a copyof thewritten reasonsof theCommissionfor the determination

which is the subjectof theproceedings;

(b) a copyof any documentthatwasbeforetheCommission;

(c) a copyof therecord(including anytaperecording)of theinquiry
into thecomplaintby the Commission.

It is a matterfor the discretionof theCourtwhetherany or all of the aboveare
receivedinto evidencein anyproceedingsunderproposedsubsection105D( 1) andif
receivedwhat weightis to begiven to suchevidence.

32. Proposedsubsection105D(8)providesthat in relation to representative
complaints,theterm ‘complainant’ for thepurposesof this clausemeansnotonly an
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individual butalsoan individual who is a memberof the classcoveredby the
determination(seealsoproposedsubsection105D(2)).

ClauseJOSE- FederalCourtmayvary ordersmadeundersection105Dif acourt
determinesrecoveryproceedings

33. ProposedsectionlOSEdealswith thesituationin which theFederalCourthas
madeanorder underproposedsubsection105D(3)and,at somelatertime, a court
makesanorderdeterminingtherecoveryproceedingsrelatingto thedetermination
which wasthe subjectof theFederalCourt’s earlierorder. Proposedsubsection
105E(1) providesthat in sucha situationthepersonagainstwhomtherecovery
proceedingswerecommencedmay apply to theFederalCourtto varythe orderit
madeunderproposedsubsectionlO5D(3).

34. Proposedsubsection105E(2)providesthat thecourtmayvarythe ordermade
underproposedsubsection105D(3)if it thinksit is appropriateto do so having regard
to its reasonsfor makingthat orderandhavingregardto the ordermadeby the courtin
determiningthe recoveryproceedings.

Clause105F - AssistanceinproceedingsbeforetheFederalCourt

35. Proposedsubsection1OSF(1)providesthata personwho is aparty to
proceedingsin the FederalCourtunderSubdivisionB or who proposesto commence
suchproceedingsmayapply to the Attorney-Generalfor theprovisionof assistancein
respectof theproceedings.

36. Proposedsubsection105F(2)providesthat if thereis suchan applicationto the
Attorney-Generalfor assistanceand theAttorney-Generalis satisfiedthat it is
reasonableto granttheapplicationin thecircumstancesthe Attorney-Generalmay
authorisetheprovisionof assistance.The Attorney-Generalmayimposeconditions
on suchlegalor financialassistance.

Clause106 - Subdivisiondoesnotcreateright for respondentto determinationto
commenceproceedings

37. Proposedsection106 providesthat,with theexceptionof proposedsection
105D,SubdivisionB doesnotcreatearight of actionin favourof therespondentto a
SubdivisionB determinationnor is it to be takento createany suchright.

Privacy Act 1988

Item 1C. Division 3 of PartY

38. Thisprovidesthat this Division of thePrivacyAct 1988 is repealed.In placeof
theDivision thefollowing Division 3 is to be substituted.

Division 3 - Enforcement of determinations involving respondentsother than
Commonwealthagencies

39. A newDivision of theAct is insertedconcerningtheenforcementof
determinationsinvolving respondentsotherthan Commonwealthagencies.
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Clause54 - Applicationof Division

40. ThenewDivision relatesto determinationsmadeby thePrivacyCommissioner
(theCommissioner)undertheAct afterthe commencementof the Division. It does
notapply to determinationsinvolving respondentswhich areCommonwealth
agencies,exceptwheretheagencyis aneligible casemanager. I
Clause55 — Proceedingsin theFederalCourt to enforcea determination

41. Proposedsubsection55(1)providesthat theCommissioneror thecomplainant
maycommenceproceedingsin theFederalCourtfor an orderto enforcea
determinationmadeundersection52 of the Act. As aresultof thedecisionof the
High Court suchdeterminationsmadein favourof complainantsarenow
unenforceablewherethey involve respondentsotherthan Commonwealthagencies.
This provisionprovidesthat theCommissioneror thecomplainantmayseekanorder
to enforcea determinationwhichwould otherwisebeunenforceable.

42. Proposedsubsection55(2)providesthat if thecourtis satisfiedthat the
respondentto thedeterminationhasengagedin conductthatconstitutesan interference
with theprivacyof the complainant,thenit may makesuchordersas it thinks fit,
including to give effectto a determinationof theCommissioner.Section 13 of theAct
setsoutwhatconductconstitutesaninterferencewith the privacyof an individual.

43. Proposedsubsection55(3)providesthat theCourt maygrantan interim
injunctionpendingthedeterminationof proceedingsunderproposedsubsection55(1).
This will enablethe positionof thepartiesto be preservedpendingthefinal resolution
of proceedingsunderproposedsubsection55(1).

44. Proposedsubsection55(4)providesthat theCourt notmakeit aconditionof
grantinganinteriminjunctionreferredto in proposedsubsection55(3) that the person
seekingtheinjunction give anundertakingasto damages.Thisis intendedto makeit
easierforpersonswho maybe seekingto enforcea determinationof an interference
with privacymadeby the Commissionerto obtainaninterim injunction.

45. Proposedsubsection55(5)makesclearthat in anyproceedingsto enforcea
determinationunderproposedsubsection55(1) thequestionwhethertherespondent
hasengagedin conductthatconstitutesan interferencewith the privacyof the
complainant(seeproposedsubsection55(2)) is to bedealtwith by the Courtby way of
acompleterehearingof the matter. Theproposedsubsectionalsoprovidesthat in its
rehearingtheCourtmayreceiveasevidenceany of the following:

(a) a copyof the written reasonsof the Commissionerfor the
determinationwhich it is soughtto haveenforcedunderproposed
subsection55(1);

(b) a copyof anydocumentthatwasbeforethe Commissioner;

(c) a copyof arecord(includinga taperecording)of any appearance I
beforetheCommissioner(including anyoral submissionsmade)
undersubsection43(5)of the Act.
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It is a matter for the discretion of the Court whetherany or all of the aboveare
receivedinto evidencein anyproceedingsunderproposedsubsection55(1)and if
receivedwhatweightis given to anysuchevidence.

46. Proposedsubsection55(6)providesthatwherethecomplaintis a representative

S complaintundersection36(2) of theAct ,thecomplainantfor thepurposesof an
actionunderproposedsubsection55(1)meansanymemberof the classto whomthe
determinationin relationto therepresentativecomplaintrelates.

Item 1D. Subsection63(2’)

S 47. Thisitemprovidesthat subsection63(2)of theAct is repealedandthefollowing
sub-clauseis to be substituted.Proposedsubsection63(2) providesthat a personwho
eitherhascommenced,orproposesto commence,proceedingsunderclause55, or a
personwho hasengagedin, or is allegedto haveengagedin, conductin relationto
which suchproceedingshavebeencommenced,mayapply to the Attorney-General
forassistanceinrelation to thoseproceedings.

RacialDiscriminationAct 1975

Item 1E - sections25ZAA. 25ZAB and25ZAC

48. Thisprovidesthat thesesectionsof theAct arerepealed.

Item iF - section25ZC

49. Thisprovidesthat the sectionis to berepealedand thefollowing Division 3A is
to be substituted.

Division 3A - Enforcement of determinations involving respondentsother than
Commonwealth agencies

50. A newDivision of the Act is createdconcerningthe enforcementof
determinationsinvolving respondentsother thanCommonwealthagencies.The
provisionsrelating to Commonwealthagenciesdo notchange.

Subdivision A - Determinations madeafter commencementof Division

51. SubdivisionA providesfor thereinstatementof the methodof enforcementof
determinationswhichappliedprior to theinvalid mechanismcominginto force. The
Subdivisionrelatesto determinationsmadeby the HumanRightsandEqual
OpportunityCommission(the Commission)undertheAct afterthe commencementof
theDivision.

• Clause25ZC - Proceedingsin theFederalCourtto enforcea determination

52. Proposedsubsection25ZC(l) providesthat theCommission,thecomplainantor
a tradeunionactingon behalfof thecomplainant,maycommenceproceedingsin the
FederalCourtfor an orderto enforcea determinationmadeundereithersubsection
25Y(l), which refersto interimdeterminationsmadeby theCommission,or
subsection25Z(1)of theAct. As a resultof thedecisionof the High Court such
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determinationsmadein favourof complainantsarenow unenforceableunlessthe
personagainstwhomthe complaintwasmadeis a Commonwealthagency.This
provisionprovidesthat they mayseekan orderto enforcea determinationwhich
would otherwisebeunenforceableexceptwheretherespondentis a Commonwealth
agencyor thePrincipalExecutiveof a Commonwealthagency.

53. Proposedsubsection2SZC(2)providesthat if the courtis satisfiedthat the
respondentto thedeterminationhasengagedin conduct,orcommittedanact, that is
unlawful underthe Act then it maymakesuchordersas it thinksfit includingan order
togive effectto adeterminationof the Commission.

54. Proposedsubsection25ZC(3)providesthatthe Courtmaygrantan interim
injunctionpendingthedeterminationof proceedingsunderproposedsubsection
25ZC(1). Thiswill enablethepositionof thepartiesto bepreservedpendingthe final
resolution of proceedingsunderproposedsubsection25ZC(1).

55. Proposedsubsection25ZC(4)providesthatthe Courtnotmakeit aconditionof
grantingan interiminjunction referredto in proposedsubsection25ZC(3)that the
personseekingtheinjunctiongive anundertakingas to damages.This is intendedto
makeit easierforpersonswho may beseekingto enforcea determinationof
discriminationmadeby theCommissionto obtain aninterim injunction.

56. Proposedsubsection25ZC(5)makesclear that in anyproceedingsto enforcea
determinationunderproposedsubsection25ZC(1) thequestionwhetherthe
respondenthasengagedin conduct,or committedan act,that is unlawful uiider the
Act (seeproposedsubsection25ZC(2))is to be dealtwithby theCourt by way of a
completerehearingof the matter. The proposedsubsectionalsoprovidesthat in its
rehearingtheCourt mayreceiveasevidenceany of the following:

(a) a copy of thewritten reasonsof theCommissionfor the determination
which it is soughtto haveenforcedunderproposedsubsection
25ZC(l);

(b) acopy of any documentthatwasbeforethe Commission;

(c) a copy of therecord(including anytaperecording)of the inquiry into
thecomplaintby the Commission.

It is a matterfor thediscretionof theCourt whetheranyor all of theaboveare
receivedinto evidencein any proceedingsunderproposedsubsection25ZC(1)andif
receivedwhatweightis given to any suchevidence.

57. Subparagraph25ZC(6)(a)providesthatwherethecomplaintis arepresentative
complaintundersection22 of theAct , thecomplainantwho maytakean actionunder
proposedsubsection25ZC(l)meansany memberof the classto which the
determinationin relationto therepresentativecomplaintrelates. Subparagraph
25ZC(6)(b)providesthatwherethecomplaintwasmadeby a tradeunion on behalfof
a personand the complaintwasnota representativecomplaint,the complainantwho
maytakeactionunderproposedsubsection25ZC(1)meansthe personon whose
behalfthe tradeunion madethecomplaint. Theterm ‘trade union’ is definedin
section22 of the Act andhasthesamemeaningfor thepurposesof this clause.
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Clause25ZCA - Assistancein proceedingsbeforetheFederalCourt

58. Proposedsubsection25ZCA(l) providesthat apersonwho eitherhas
commenced,orproposesto commence,proceedingsunderproposedsection25ZC, or
a personwho hasdone,or is allegedto havedone,anact in relation to which those

S proceedingshavebeencommencedin theFederalcourtunderproposedsection25ZC
mayapply to theAttorney-Generalfor assistancein relation to thoseproceedings.

59. Proposedsubsection25ZCA(2) providesthat if thereis suchan applicationto the
Attorney-Generalfor legalor financialassistanceandthe Attorney-Generalis satisfied
that it will involve hardshipto thepersonseekingsuchassistanceto refusethe

S applicationand it is reasonableto granttheapplicationin thecircumstancestheAttorney-Generalmay authorisethe provisionof suchassistance.The Attorney-Generalmayimposeconditionson suchlegalor financialassistance.

Subdivision B - Determinations made from 13 January 1993to the
commencementof this Division.

60. Clauses25ZCB - 25ZCFrelateto thedeterminationsmadeby theCommission
underthe Act in theperiodfrom thecommencementof the enforcementmechanism
whichhasbeenfoundto beinvalid to the dateof thecommencementof this Division.

Clause25ZCB - Interpretation

61. In relationonly to this Subdivisionof the Act two definitionsareprovided.

‘recoveryproceedings’- referto proceedings,commencedby respondentsto
determinationsof discriminationunderthe Act madeby theCommissionduringthe
periodwhentheinvalid schemewasin operation,in which therespondentis seeking
to recovermoneywhichhe or shemay havepaid to a complainantas a resultof the
determination.Respondentsto determinationswerenot always,or werenotalways
solely,requiredto paymoneyto complainantsunderdeterminationsmadeby the
Commission.Theycould alsoberequired,for example,to apologiseto the
complainant.Thedefinitionincludesproceedingsto seeka remedyotherthan,or in
additionto, thepaymentof money.

‘Subdivision B determination’- in relationto the subdivision(clauses25ZCB -

25ZCF)this termrefersto determinationsmadeby theCommissionundertheAct
duringtheperiodfrom 13 January1993(whentheschemewhich hasbeenfoundto be
invalid commencedunderthe Act) to thedateon which this Division commences
exceptwheretherespondentto thedeterminationis a Commonwealthagencyor the
Principal Executiveof a Commonwealthagency.

Clause25ZCC- Proceedingsin theFederalCourt in relation to a SubdivisionB
determination

5 62. Proposedsubsection25ZCC(l)providesthat thepersonsreferredto in proposed
subsection(2) maycommenceproceedingsin theFederalCourtfor an orderin
relation to a determinationmadeby theCommissionduring theperiodfrom 13
January1993to thedate on which this Division commences.
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63. Proposedsubsection25ZCC(2)lists thepersonswho may commence
proceedingsunderproposedsubsection25ZCC(l). Theyarethe Commission,the
complainant,a tradeunionactingon behalfof thecomplainantor the respondentto the
determination.

64. Proposedsubsection25ZCC(3)providesthat theCourtmust considerwhether
therespondentto thedeterminationhasengagedin conduct,or committedan act,that
is unlawful underthis Act andmaymakeany ordersit thinks fit. Theproposed
subsectionalsoprovidesthat theordersthecourtmaymakeare subjectto thematters
indicatedin proposedsubsection25ZCC(4).

65. Subparagraph25ZCC(4)(a)providesthatin consideringwhatordersto make
underproposedsubsection25ZCC(3)the Courtmusttakeinto accountanymoney
alreadypaidto thecomplainantby therespondentto thedetermination,or any conduct
in which therespondenthasengagedor notengaged,as aresultof thedetermination.

66. Subparagraph25ZCC(4)(b)providesthat, in consideringwhatordersto make
underproposedsubsection25ZCC(3),thecourtmustalsotakeinto accountany
outcomeof anyproceedingfor recoveryin relationto thedetermination.

67. It is possiblethat respondentswho havepaid moneysto complainantsin relation
to determinationswhichwereregisteredunderthemechanismwhich theHigh Court
hasfoundto be invalid may seekto recoverthosemoneys.Theseamendmentsdo not
give a right to recovery,nor do they seekto takeawayanyright whichmay exist
underthegenerallaw. Respondentsmay seekto assertin thecourtsthata rightto
recoverydoesexist.

68. Wherethereareproceedingsunderproposedsection25ZCCtheFederalCourt
mayalso hearany suchrecoveryproceedings(FederalCourtofAustraliaAct 1976,
sections19, 22 and32). If suchproceedingsarecommencedin a Stateor Territory
court, they aregenerallyableto betransferredto theFederalCourtpursuantto the
Jurisdictionof Courts(Cross - Vesting)Act 1987 so that this issuecanbe heard
togetherwith theproceedingsunderproposedsection25ZCC. Wheresuchrecovery
proceedingsarenottransferredtheAttorney-Generalwill beableto seekto intervene
in theproceedingsin theStateor Territory court.

69. Proposedsubsection25ZCC(5)providesthat theCourtmaygrantaninterim
injunction pendingthe determinationof proceedingsunderproposedsubsection
25ZCC(1). Thiswill enabletheposition of thepartiesto bepreservedpendingthe
final resolutionof proceedingsunderproposedsubsection25ZCC(1).

70. Proposedsubsection25ZCC(6)providesthat theCourtnotmakeit a conditionof
grantinganinterim injunctionreferredto in proposedsubsection2SZCC(5)that the
personseekingtheinjunction give anundertakingas to damages.Thisis intendedto
makeit easierfor personswho may be seekingan order underthisclauseto obtain an
interiminjunction.

71. Proposedsubsection25ZCC(7)makesclearthat in anyproceedingsunder S
proposedsubsection25ZCC(1) thequestionwhethertherespondenthasengagedin
conduct,or committedanact, that is unlawful undertheAct (seeproposedsubsection
25ZCC(3))is to be dealtwith by theCourtby way of a completerehearingof the
matter. Theproposedsubsectionalsoprovidesthat in its rehearingtheCourt may
receiveasevidenceanyof thefollowing:
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(a) a copyof the written reasonsof theCommissionrelatingto the

determinationwhich is thesubjectof the proceedings;

(b) a copyof any documentthatwasbeforetheCommission;

(c) a copyof therecord(including anytaperecording)of the inquiry into
thecomplaintby theCommission.

It is a matterfor the discretionof theCourtwhetheranyor all of theaboveare
receivedinto evidencein any proceedingsunderproposedsubsection25ZCC(1) andif
receivedwhatweightis givento any suchevidence.

Subparagraph25ZCC(8)(a)providesthatwherethecomplaintis a representative
omplaintundersection22 of theAct, acomplainantwho may takeanactionunder

proposedsubsection25ZCC(2)meansnot only anindividual but alsoan individual
who is a memberof the classto which the determinationin relation to the
representativecomplaintrelates. Subparagraph25ZCC(8)(b)providesthatwherethe
complaintwasmadeby a tradeunion on behalfof a personand thecomplaintwasnot
a representativecomplaint,thecomplainantwho maytakeactionunderproposed
subsection25ZCC(2)meansthepersonon whosebehalfthetradeunion madethe
complaint. Theterm ‘trade union’ is definedin section22 of theAct andhasthe
samemeaningfor the purposesof this clause.

Clause25ZCD - FederalCourtmay varyordersmadeundersection257CCif a court
determinesrecoveryproceedings

73. Proposedsection25ZCDdealswith the situationin which theFederalCourthas
madeanorder underproposedsubsection25ZCC(3)and,at somelater time, acourt
makesanorderdeterminingtherecoveryproceedingsrelating to the determination
which wasthe subjectof theFederalCourt’s earlierorder. Proposedsubsection
25ZCD(i) providesthat in sucha situationthepersonagainstwhom therecovery
proceedingswerecommencedmay apply to theFederalCourtto varythe orderit
madeunderproposedsubsection25ZCC(3).

74. Proposedsubsection25ZCD(2)providesthat thecourtmayvarythe ordermade
underproposedsubsection25ZCC(3)if it thinks it is appropriateto do sohaving
regardto its reasonsfor makingthatorderandhavingregardto theordermadeby the
courtin determiningtherecoveryproceedings.

Clause25ZCE - AssistanceinproceedingsbeforetheFederalCourt

75. Proposedsubsection25ZCE(1)providesthat a personwho is a partyto
proceedingsin theFederalCourtunderSubdivisionB or who proposesto commence
suchproceedingsmayapply to theAttorney-Generalfor theprovisionof assistancein
respectof theproceedings.

Proposedsubsection25ZCE(2)providesthat if thereis suchanapplicationto
e Attorney-Generalfor assistanceand theAttorney-Generalis satisfiedthat it is

reasonableto granttheapplicationin the circumstancesthe Attorney-Generalmay
authorisetheprovisionof assistance.TheAttorney-Generalmay imposeconditions
on suchlegal or financialassistance.
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Clause 2S7.CF - Subdivisiondoesnot createright for respondentto determinationto
commenceproceedings

77. Proposedsection25ZCF providesthat,with theexceptionof proposedsection
25ZCC, SubdivisionB doesnotcreatea right of actionin favourof therespondentto
a SubdivisionB determinationnor is it to betakento createany suchright.

SexDiscrimination Act 1984

Item 1G - sections82A. 82B and82C

78. Thisprovidesthat thesesectionsof theAct are repealed.

Item 1H - section84

79. Thisprovidesthat the sectionis to berepealedand thefollowing Division 3A is
substituted.

Division 3A - Enforcement of determinations involving respondentsother than
Commonwealth agencies

80. A new Division of the Act is createdconcerningthe enforcementof
determinationsinvolving respondentsotherthanCommonwealthagencies.The
provisionsrelating to Commonwealthagenciesdo notchange.

Subdivision A Determinations madeafter commencementof Division

81. SubdivisionA providesfor thereinstatementof themethodof enforcementof
determinationswhichappliedprior to theinvalid mechanismcoming into force. The
Subdivisionrelatesto determinationsmadeby theHumanRights andEqual
OpportunityCommission(theCommission)undertheAct afterthecommencementof
theDivision.

(laiise ~3A - Proceedingsin theFederalCourt to enforcea determination

82. Proposedsubsection83A(1) providesthat theCommission,the complainantor a
tradeunionactingon behalfof thecomplainantmaycommenceproceedingsin the
FederalCourt for anorderto enforcea determinationmadeundereithersubsection
80(1),which refersto interim determinations,orsubsection81(1)of the Act. As a
resultof the decisionof theHigh Court suchdeterminationsmadein favourof
complainantsarenow unenforceableunlessthepersonagainstwhomthecomplaint
wasmadeis a Commonwealthagency.Thisprovisionprovidesthat they may seekan
orderto enforceadeterminationwhichwould otherwisebe unenforceableexcept
wheretherespondentis a Commonwealthagencyor the PrincipalExecutiveof a
Commonwealthagency.

83. Proposedsubsection83A(2)providesthat if the courtis satisfiedthat the
respondentto thedeterminationhasengagedin conductor committedanactthat is
unlawfulundertheAct thenit maymakesuchordersas it thinksfit includingan order
to giveeffectto a determinationof theCommission.

84. Proposedsubsection83A(3)providesthat the Courtmaygrantaninterim
injunctionpendingthedeterminationof proceedingsunderproposedsubsection
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83A(1). Thiswill enablethepositionof the partiesto bepreservedpendingthe final
resolutionof proceedingsunderproposedsubsection83A(l).

85. Proposedsubsection83A(4)providesthat theCourtnot makeit a conditionof
grantinganinteriminjunctionreferredto in proposedsubsection83A(3) that the. personseekingtheinjunction give an undertakingasto damages.Thisis intendedto
makeit easierfor personswho may beseekingto enforceadeterminationof
discriminationmadeby theCommissionto obtain an interiminjunction.

86. Proposedsubsection83A(5)makesclearthat in anyproceedingsto enforcea
determinationunderproposedsubsection83A(1) thequestionwhethertherespondent

S hasengagedin conduct,or committedan act, thatis unlawful underthe Act (see
proposedsubsection83A(2)) is to bedealtwith by theCourtby way of a complete
rehearingof thematter. Theproposedsubsectionalsoprovidesthat in its rehearing
theCourtmayreceiveasevidenceany of the following:

(a) a copyof the written reasonsof the Commissionfor thedetermination

which it is soughtto haveenforcedunderproposedsubsection83A( 1);

(b) a copyof any documentthatwasbeforetheCommission;

(c) a copyof the record(including anytaperecording)of the inquiry into
thecomplaintby theCommission.

It is a matterfor the discretionof theCourtwhetheranyor all of the aboveare
receivedinto evidencein anyproceedingsunderproposedsubsection83A(1)and if
receivedwhatweightis givento anysuchevidence.

87. Subparagraph83A(6)(a)providesthat wherethecomplaintis arepresentative
complaintundersection50 of theAct, the complainantwho may takeanactionunder
proposedsubsection83A( 1) meansany memberof the classto which the
determinationin relation to therepresentativecomplaint relates.Subparagraph
83A(6)(b)providesthat wherethecomplaintwasmadeby a tradeunionon behalfof a
personandthe complaintwasnota representativecomplaint,thecomplainantwho
maytakeactionunderproposedsubsection83A(1) meansthepersonon whosebehalf
thetradeunion madethecomplaint. Theterm ‘tradeunion’ is definedin section50
of theAct andhasthe samemeaningfor thepurposesof this clause.

Clause83B - Assistancein proceedingsbeforetheFederalC~nrt

88. Proposedsubsection83B(l) providesthat a personwho eitherhascommenced,
orproposesto commence,proceedingsunderproposedsection83A, or a personwho
hasdone,or is allegedto havedone,anactin relation to which thoseproceedingshave
beencommencedin the FederalCourtunderproposedsection83A may apply to the
Attorney-Generalfor assistancein relation to thoseproceedings.

S 89 Proposedsubsection83B(2) providesthat if thereis suchanapplicationto the
Attorney-Generalfor legal or financialassistanceandtheAttorney-Generalis satisfied
that it will involve hardshipto thepersonseekingsuchassistanceto refusethe
applicationand it is reasonableto granttheapplicationin thecircumstances,the
Attorney-Generalmayauthorisetheprovisionof suchassistance.TheAttorney-
Generalmayimposeconditionson suchlegal or financialassistance.
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SubdivisionB - Determinationsmadefrom 13 January1993to the
commencementof this Division.

90. Clauses83C- 84relateto thedeterminationsmadeby theCommissionunderthe
Act in the periodfrom thecommencementof theenforcementmechanismwhichhas
beenfoundto be invalid to thedateof thecommencementof this Division.

Clause83C - Interpretation

91. In relationonly to thisSubdivisionof the Act two definitions areprovided.

‘recoveryproceedings’- referto proceedings,commencedby respondentsto
determinationsof discriminationunderthe Act madeby theCommissionduring the
periodwhenthe invalid schemewas in operation,in which therespondentis seeking
to recovermoneywhich heor shemay havepaid to acomplainantas aresultof the
determination.Respondentsto determinationswerenotalways,or werenot always
solely,requiredto paymoneyto complainantsunderdeterminationsmadeby the
Commission. Theycould alsoberequired,for example,to apologiseto the
complainant.Thedefinitionincludesproceedingsto seeka remedyotherthan,or in
additionto, thepaymentof money.

‘Subdivision B determination’- in relationto thesubdivision(clauses83C - 84)
this termrefersto determinationsmadeby the Commissionunderthe Act duringthe
periodfrom 13 January1993 (whenthe schemewhich hasbeenfoundto beinvalid
commencedundertheAct) to thedateon which this Division commencesexcept
wheretherespondentto thedeterminationis a Commonwealthagencyor thePrincipal
Executiveof a Commonwealthagency.

Ql~n~~3fl - Proceedingsin theFederalCourt in relation to a SubdivisionB
determination

92. Proposedsubsection83D(l) providesthat thepersonsreferredto in subsection
(2) maycommenceproceedingsin theFederalCourtfor anorderin relation to a
determinationmadeby the Commissionduring the periodfrom 13 January1993to the
dateon which this Division commences.

93. Proposedsubsection83D(2)lists thepersonswho maycommenceproceedings
underproposedsubsection83D(i). They arethe Commission,thecomplainant,a
tradeunionactingon behalfof thecomplainantor the respondentto thedetermination.

94. Proposedsubsection83D(3)providesthat the Courtmustconsiderwhetherthe
respondentto thedeterminationhasengagedin conduct,or committedanact,that is
unlawful underthis Act andmay makeanyordersit thinksfit. Theproposed
subsectionalsoprovidesthat theordersthecourtmay makearesubjectto the matters
indicatedin proposedsubsection83D(4).

95. Subparagraph83D(4)(a)providesthat in consideringwhatordersto makeunder
proposedsubsection83D(3)the Courtmusttakeinto accountany moneyalreadypaid
to thecomplainantby therespondentto thedeterminationor anyconductin which the
respondenthasengagedor notengagedas aresultof the determination.
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96. Subparagraph83D(4)(b)providesthat, in consideringwhatordersto makeunder
proposedsubsection83D(3),thecourtalsomusttakeinto accountthe outcomeof any
proceedingfor recoveryin relationto thedetermination.

97. It is possiblethat respondentswho havepaidmoneysto complainantsin relation
to determinationswhich wereregisteredunderthemechanismwhich theHigh Court
hasfoundto be invalid may seekto recoverthosemoneys.Theseamendmentsdo not
give a right to recovery,nor do they seekto takeaway anyright which mayexist
underthegenerallaw. Respondentsmay seekto assertin thecourtsthat a rightto
recoverydoesexist.

S 98. Wherethereareproceedingsunderproposedsection83D theFederalCourtmayalsohearany suchrecoveryproceedings(FederalCourtofAustraliaAct 1976,sections19, 22 and32). If suchproceedingsarecommencedin a Stateor Territory
court, they are generallyableto betransferredto theFederalCourtpursuantto the
JurisdictionofCourts(Cross - Vesting)Act 1987 so that this issuecanbe heard
togetherwith theproceedingsunderproposedsection83D. Wheresuchrecovery
proceedingsare nottransferredtheAttorney-Generalwill beableto seekto intervene
in the proceedingsin the Stateor Territory court.

99. Proposedsubsection83D(5)providesthat theCourtmay grantan interim
injunctionpendingthe determinationof proceedingsunderproposedsubsection
83D(1). This will enabletheposition of thepartiesto bepreservedpendingthefinal
resolutionof proceedingsunderproposedsubsection83D(1).

100. Proposedsubsection83D(6)providesthat the Courtnotmakeit aconditionof
grantinganinteriminjunctionreferredto in proposedsubsection83D(5) thatthe
personseekingtheinjunction give anundertakingas to damages.Thisis intendedto
makeit easierfor personswho maybe seekingto obtain anorderunderthis clauseto
obtain aninterim injunction.

101. Proposedsubsection83D(7) makesclearthat in anyproceedingsto obtain an
order underproposedsubsection83D(1) thequestionwhethertherespondenthas
engagedin conduct,or committedan act,that is unlawfulundertheAct (seeproposed
subsection83D(3)) is to bedealtwith by theCourt by way of a completerehearingof
thematter. Theproposedsubsectionalsoprovidesthat in its rehearingtheCourtmay
receiveasevidenceany of thefollowing:

(a) a copyof thewritten reasonsof theCommissionfor the determination

which is thesubjectof theproceedings;

(b) acopyof anydocumentthatwasbeforetheCommission;

(c) a copyof therecord(including anytaperecording)of the inquiry into
thecomplaintby theCommission.

S It is a matterfor the discretionof theCourtwhetherany or all of the aboveare
receivedinto evidencein anyproceedingsunderproposedsubsection83D(1) and if
receivedwhatweightis givento anysuchevidence.

102. Subparagraph83D(8)(a)providesthatwherethe complaintis arepresentative
complaintundersection50 of theAct, thecomplainantwho may takean actionunder
proposedsubsection83D(2) meansnot only anindividual butalso anindividual who
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is a memberof theclassto which thedeterminationin relation to a representative
complaint relates.Subparagraph83D(8)(b)providesthatwherethecomplaintwas
madeby a tradeunionon behalfof apersonand thecomplaintwasnota
representativecomplaint,the complainantwho may takeactionunderproposed
subsection83D(2) meansnotonly anindividual butalso thepersonon whosebehalf
the tradeunion madethecomplaint. Theterm ‘tradeunion’ is definedin section50
of the Act andhasthe samemeaningfor thepurposesof this clause.

(iaii~eW~E- FederalCourtmayvary ordersmadeunderProposedsubsection83D if a
court determinesrecoveryproceedings

103. Proposedsection83E dealswith thesituationin which theFederalCourt has
madeanorderunderproposedsubsection83D(3) and,at somelatertime, a court
makesanorderdeterminingtherecoveryproceedingsrelating to thedetermination
which wasthe subjectof theFederalCourt’s earlierorder. Proposedsubsection
83E(1)providesthat in sucha situationthepersonagainstwhomtherecovery
proceedingswerecommencedmay apply to theFederalCourtto vary theorderit
madeunderproposedsubsection83D(3).

104. Proposedsubsection83E(2)providesthat thecourtmayvary theorder made
underproposedsubsection83D(3)if it thinks it is appropriateto do so havingregard
to its reasonsfor makingthatorder andhaving regardto theordermadeby thecourtin
determiningtherecoveryproceedings.

Clause~1F- Assistancein proceedingsbeforetheFederalCourt

105. Proposedsubsection83F(1)providesthata personwho is a party to proceedings
in theFederalCourt underSubdivisionB or who proposesto commencesuch
proceedingsmay apply to the Attorney-Generalfor theprovisionof assistancein
respectof the proceedings.

106. Proposedsubsection83F(2)providesthat if thereis suchanapplicationto the
Attorney-Generalfor assistanceandthe Attorney-Generalis satisfiedthat it is
reasonableto grantthe applicationin the circumstancestheAttorney-Generalmay
authorisetheprovisionof assistance.TheAttorney-Generalmayimposeconditions
on suchlegalor financialassistance.

Clause~4 - Subdivisiondoesnotcreateright for respondentto determinationto
commenceproceedings

107. Proposedsection84 providesthat,with theexceptionof clause83D, Subdivision
B doesnot createaright of actionin favourof the respondentto aSubdivisionB
determinationnor is it to be takento createany suchright.

Part1

108. This Part of theScheduledealswith theamendmentsto theHumanRights and
EqualOpportunityCommissionAct 1986.

Item 1 - Paragraph8(1)(dI

109. Item 1 is a minor technicalamendmentadding“and” at theendof paragraph8

(1)(d). I
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Item 2 - Subsections8(2’). (3’). (4) and(5)

110. Item 2 omits subsections8(2), (3), (4) and(5) of theprincipalAct. It also inserts
anew subsection(2) whichrequiresmembersto actconsistentlywith a collegiate
Commission.

3 - Subsection8(8)

lii. Item 3 omits subsection8(8) which defined‘legally qualified person”. This is
relatedto the omissionof the subsection8(4) requirementthattheHumanRights
Commissionerbe a legally qualifiedperson.

m4 - After Section8

12. Item 4 insertstwo newsectionsin theHumanRights andEqualOpportunity
CommissionAct. Section8A dealswith the appointmentof the Presidentasa full or
part-timememberof theCommission. It also refersto thePresident’sseniorrole in
theCommission. It highlightsfor easeof referencein onetabletheexisting
significantpowersand functionsof thePresidentundervariousActs.

114. Section8B providesfor the appointmentof theHumanRightsCommissionerby
theGovernor-Generalas a full timemember. Therequirementthat theHumanRights
Commissionerbe legally qualifiedhasbeenreplacedby therequirementthat the
personso appointedholdappropriatequalifications,knowledgeorexperience.

Item5 - Headingto Division 2 Part TI

115. Item 5 omits theheadingto Division 2 of PartII andsubstitutesa newheading.
TheDivision will nowdealwith thedutiesandpowersof the Commissionas well as
its functions.

Item6 - BeforeSection11

116. Item 6 insertsnewsection,section1OA before section11. Section 1OA states
that theduty of theCommissionis to ensurethat its functionsarecarriedout
effectivelyhavingregardfor all humanrights. Thisduty is a statementof principle
andis not legally enforceable.

Item7 - Section 12

117. Item 7 repealssection12 whichhasbeenincorporatedinto new sectionbA.

Clause7A - After subsection19(2)

118. Item 7A allows thePresidentof the Commissionto delegatepowersunderthe
RacialDiscriminationAct 1975,theSexDiscriminationAct 1984 or theDisability
DiscriminationAct 1992 . Provisionis madefor thepowersto bedelegableto a

mberof theCommission(ie the otherCommissioners)or topersonsappointedas
-time hearingCommissioners’by theAttorney-Generalunderthe threeActs.

Thesepowerscannotbedelegatedusingtheexistingprovisionin section19(2)of the
Act which relatesonly to powersconferredby this Act. Thepowerscoveredby this
amendmentareconferredunderthe individualanti-discriminationActs. Theclause
excludesfrom delegationthePresident’spower to makeinterimdeterminationswhich
shouldbe exercisedonly by thePresidentgiventheir scope.
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Item - Subsection36(1)

119. Item 8 omits subsection36(1).

Item 9 - Subsection36(2)

120. Item 9 omits all thewordsafterparagraph36(2)(b). Theeffect of items8 and
is to removethe automaticright of theHumanRights Commissionerto actas
Presidentduring a vacancyin theoffice of thePresident.TheMinisterwill now have
thepowerto appointa personto actasPresidentduring a vacancy.

Item 10 - Subsection38(3)

121. Item 10 makesaminortechnicalamendmentto subsection38(3).

Item 11 - Subsection43(2)

122. By omittingsubsection43(2)andsubstitutinga new subsection,this item
transfersto theCommissionall the powersof a SecretaryunderthePublic ServiceAct
previouslyexercisedby the HumanRightsCommissioner.

Item 12 - After Section43

123. Item 12 insertsa newsection,section43A after section43. Newsection43A
statesthat theCommissionis ableto expendits resourceson the functionsof the
PrivacyCommissionerunderthePrivacyAct or any otherAct.

Item 13 - Subsection44(5)

124. Item 13 omits subsection44(5) andsubstitutesa new subsectionwhich statesthat
membersattendinga Commissionmeetingfromwhich thePresidentis absentareable
to electoneof their numberto presideat that meeting.

Item 14 - After Section43

125. Item 14 insertsa newdivision,Division 6 in Part II dealingwith a corporate

plan.

(1) Newsection46AA requiresthat theHumanRights andEqualOpportunity
Commissionpreparea CorporatePlanwithin 12 monthsafterthe
commencementof thesection. Theplanis to covera threeyearperiodand
maybe reviewedandrevisedat anytime. The Commissionis to takeaccount
of thecurrentcorporateplan whenexercisingits powersandperforming
functions.

(2) New section46AB dealswith themattersto beincludedin thecorporateplan.

(3) New section46AC statesthatas soonaspracticable,after theCommission

preparesor revisesa corporateplan, theMinisteris to begivena copy.

PART 2-OTHER AMENDMENTS

126. ThisPartof theScheduledealswith amendmentsof otherActs.

Item 15- Section113
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127. Item 15 amendssection113 of theDisability DiscriminationAct 1992 by adding
a new subsection2 statingthat, to be appointedastheDisability Discrimination
Commissioner,thepersonmusthaveappropriatequalifications,knowledgeor
experience.

Item 16 - Paragraph9(c)

128. Item 16 dealswith aminortechnicalamendmentto paragraph9 (c) of the Human
Rights andEqualOpportunityLegislationAmendmentAct 1992. It amendssection
19(2)of the HumanRights andEqualOpportunityCommissionAct.

I Item 17 - Section 19

129. Item 17 amendssection19 of thePrivacyAct 1988 by addinga new subsection2
statingthat to be appointedasthePrivacyCommissioner,thepersonmusthave
appropriatequalifications,knowledgeorexperience.

Item 18 - Subsection21(3)

130. Item 18 makesaminortechnicalamendmentto subsection2 1(3)of the Privacy
Act 1988.

Item 19 - Section29

131. Item 19 amendssection29 of the RacialDiscriminationAct 1975 by addinga
new subsection2 statingthat,to beappointedastheRaceDiscrimination
Commissioner,thepersonmusthaveappropriatequalifications,knowledgeor
experience.

Item 20 - Subsection3 1(3)

132. Item 20 makesa minor technicalamendmentto subsection31(3) of theRace

DiscriminationAct 1975.

Item 21 - Subsection42 (3)

133. Item 21 makesaminor technicalamendmentto subsection42(3) of theRace
DiscriminationAct 1975.

Item22 - Subsection44(3)

134. Item 22 amendssubsection44(3)of the SexDiscriminationAct 1984 by
insertingafterthereferenceto paragraph41(1) (e) a referenceto paragraph41 B (1)
(b) to give theCommissiona discretionwhengrantingexemptionsunderthat
paragraph.

Item23 - Section96

135. Item 23 amendssection96 of the SexDiscriminationAct 1984by addinga new
subsection2 statingthat, to beappointedas theSex DiscriminationCommissioner,the
personmusthaveappropriatequalifications,knowledgeor experience.

Item24 - Subsections98(3)
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136. Item 24 makesa minortechnicalamendmentto subsection98(3) of theSex

DiscriminationAct 1984.

NoteaboutSectionHeading

Notel I
137. This amendstheheadingof section13 at the timeitem6 of theSchedule

commences.
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