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HUMAN RIGHTSLEGISLATION AMENDMENT BILL 1994

GOVERNMENTAMENDMENTS

Outline

1. Theseamendmentsrespond tothe consequencesof the High Court’s decisionin

Brandy

vHumanRightsandEqualOpportunity CommissionandOtherson 23
Februarywhich heldthat the mechanismfor theenforcementof determinationsby the
HumanRights and EqualOpportunity Commission(the Commission)underthe
Racial DiscriminationAct 1975other thandeterminationsmadeaffecting respondents
who are Commonwealth agencies was constitutionally invalid.

2. The mechanism for the enforcement of determinationsusedunderthe Sex
DiscriminationAct 1984,theDisability DiscriminationAct1992 andthePrivacy Act
1988 is similar to that used in theRacialDiscriminationAct and henceis alsoinvalid
on thebasisof the Court’s decision.Thatmechanismwasaddedto theRacial
DiscriminationAct 1975 the Sex DiscriminationAct1984andthe Disability
DiscriminarionAct1992 in 1992 andto thePrivacy Act 1988 in 1993.
Determinations made priorto the cominginto force ofthe invalidatedregimeare
unaffected. As a consequence of theHigh Court’s decisionthe determinations of
discrimination madeby theCommissionundertheseActs sincethe mechanismcame
into force areunenforceableandthere iscurrentlyno mechanismfor the enforcement
of the determinationsof theCommission.

3. TheseamendmentsamendtheRacialDiscriminationAct 1975,the Sex
Discrimination Act 1984,the Disability DiscriminationAct 1992 and thePrivacy Act
1988 to reinstate the procedure for the enforcement of the determinations made by the
Commission as it operated prior to 1992. This will operate as an interim measure
pendingthe development of anew mechanismto enforce determinations ofthe
Commissionto replace that whichwasheld to be invalid.

4. The amendmentsalsoprovidetransitionalprovisionsrelating tothose
determinations madeby the Commissionsince thecommencement ofthe invalid
scheme.

5. There is alsoan amendmentto the HumanRights andEqual Opportunity
CommissionAct 1986 relating to thedelegationof the President’spowers.

Financial Impact Statement
Theremay besomecostsassociatedwith the transitional provisions.Thesecosts
relateto the possibleneedto provideadditional legalaid to partiesaffectedby the
determinations madeunderthe invalid scheme.Thesecostsare not expectedto be
significant.



Noteson Clauses 4

PART 1A - AMENDMENTS OF THE DISABILITY DISCRIMINATiON ACT
1992, THE PRIVACY ACT 1988,THE RACIAL DISCRIMINATION ACT 1975

AND THE SEX DISCRIMINATION ACT 1984 RELATING TO

ENFORCEMENT OF DETERMINATIONS

I
Disability DiscriminationAct 1992

Clause IA- Sections104A. 1048 and lO4C

I. This clause provides that thesesectionsof the Disability DiscriminationAct
1 992 are repealed.

Clause lB - Section 106

2. This provides thatin placeof section106 the following Division 3A is to be
substituted.

I)ivision3A - Enforcementof determinationsinvolving respondentsotherthan
Commonwealthagencies

3. A new Division ofthe Act is created concerningthe enforcement of
determinations involvingrespondents other thanCommonwealthagencies.The
provisionsrelating toCommonwealthagenciesdo not change.

SubdivisionA - Determinationsmadeafter commencementof Division

4, SubdivisionA provides forthe reinstatementof the methodof enforcementof
determinationswhich appliedprior to theinvalid mechanismcominginto force. The
Subdivisionrelatesto determinationsmadeby theHumanRights andEqual
OpportunityCommission(theCommission)underthe Act after the commencementof
the Division.

Clause 1OSA - Proceedings in the Federal Court to enforce a deterrninntinn

5. Subclause105A(l)providesthatthe Commission,the complainantor a person
actingon behalf ofthe complainant maycommence proceedingsin the FederalCourt
for an order to enforce adeterminationmadeundereithersubsection102(1),which
concern interimdeterminationsmadeby the Commission,or subsection103(1)of the
Act. As a result of the decision ofthe High Courtsuchdeterminations madein favour
of complainantsarenow unenforceableunlessthepersonagainst whom thecomplaint
was madeis a Commonwealthagency. This provisionprovides that they mayseekan
o”der to enforceadeterminationwhichwould otherwisebe unenforceableexcept
wherethe respondent is aCommonwealthagencyor the Principal Executive ofa
Commonwealthagency. 4
6. SubclauselD5A(2) provides thatif the court issatisfiedthat therespondentto the
determinationhasengagedin conductor committedan act that is unlawful underthe
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Act thenit may makesuchordersas it thinks fit including orders which giveeffect to
a determinationof theCommission.

7. Subclause105A(3) provides that theCourtmay grantan interim injunction
pendingthedeterminationof proceedingsundersubelause105A(l). This will enable
the positionof the partiesto be preservedpendingthe final resolutionof proceedings
undersubclause105A(l).

8. Subclause105A(4) provides that theCourtnot make it a condition of grantingan
interim injunction referredto in subclause105A(3) thatthepersonseekingthe
injunctiongive an undertakingas to damages.This is intended tomakeit easier for
personswho maybe seekingto enforce adeterminationof discrimination madeby the
Commissionto obtainan interiminjunction.

9. Subclause105A(5) makesclear that inany proceedingsto enforcea
determination undersubclause105A(l) thequestion whetherthe respondent has
engagedin conduct orcommittedan act thatis unlawful underthe Act (seesubclause
I 05A(2)) is to be dealt with by the Court by way of a completerehearingof the
matter. Thesubclause also provides thatin its rehearing theCourtmay receiveas
evidenceany of thefollowing:

(a) acopy of the written reasons of theCommissionfor the determination
which it is soughtto haveenforcedundersubclause105A(l);

(b) acopy of anydocumentthatwas beforethe Commission;

(c) acopy of therecord(including any tape recording) ofthe inquiry

into the complaintby the Commission.

It is amatterfor the discretionof the Courtwhether anyor all of theaboveare
receivedinto evidencein anyproceedingsundersubclause105A(1) andif received
what weight is tobegiven tosuchevidence.

10. Subclause105A(6)provides that wherethe complaintis a representative
complaintundersection69 of the Act, the complainant who may takean actionunder
subclause105A(1) meansanymemberof theclassto which the determinationin
relationto the representativecomplaintrelates.

ClauselOSB - Assistancein proceedingsbeforethe FederalCourt

11. Subclause105B(l)provides that apersonwho eithercommenced,or proposesto

commence,

proceedingsunderclause105A, or a person who hasdone,or is allegedto
havedone,an act in relation towhich thoseproceedingshave beencommencedin the
FederalCourt underclause105Amayapply to theAttorney-Generalfor legal or
financial assistancein relationto thoseproceedings.

12. SubclauselO5B(2)provides thatif thereis suchan application to theAttorney-
Generalfor legal or financial assistance andthe Attorney-Generalis satisfiedthatit
will involve hardshipto the person seekingsuchassistanceto refusethe application‘ andit is reasonableto grant the applicationin thecircumstancesthe Attorney-General
mayauthorisethe provision ofsuchassistance.The Attorney-Generalmay impose
conditionson such legalor financial assistance.
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SubdivisionB - Determinationsmadefrom 1 March 1993to commencementof
Division

13. Clauses105C- 106 relate tothe determinationsmadeby the Commissionunder
the Act in the period from the commencement of the enforcement mechanismwhich
hasbeen found tobeinvalid to the dateof the commencement of thisDivision.

ClauselO5C - Interpretation

14. In relationonly to thisSubdivisionof the Act two definitions areprovided.

‘recovery proceedings’- refer to proceedings,commencedby respondentsto
determinationsof discriminationunderthe Act madeby the Commissionduring the
period whenthe invalid schemewas in operation,in which therespondent isseeking
to recovermoney whichhe or she may have paid to a complainantas a result ofthe
determination.Respondentsto determinationswerenot always,or werenot always
solely, requiredto pay moneyto complainantsunderdeterminationsmadeby the
Commission. Theycould also berequired,for example,to apologiseto the
complainant.The definition includesproceedingsto seek a remedy other than,or in
addition to, the payment ofmoney.

‘Subdivision B determination’- in relation tothe subdivision(clauses105C -

106) this termrefersto determinationsmadeby the Commissionunder the Act during
the period from 1 March 1993 (whenthe scheme which has been foundto be invalid
commencedunderthe Act) to the dateon which this Division commences except
wherethe respondent tothe determinationis aCommonwealthagencyor the Principal
Executive ofaCommonwealthagency.

Clause105D - Proceedingsin the FederalCourt in relation toa Siibdivicion B
determination

15. Subclause105D(l) provides that the persons referred to insubsection(2) may
commence proceedingsin the FederalCourt for an order in relationto adetermination
madeby the Commissionduring theperiodfrom 1 March1993 to the dateon which
this Divisioncommences.

16. Subclause105D(2) lists thepersons who maycommence proceedingsunder
subclauselO5D(1). They are theCommission,the complainant (note thatsubclause
105D(8)providesthat in relationto a representative complaintthis meansamemberof
the classto whichthe determinationrelates),apersonactingon behalf ofthe
complainantor the respondentto the determination.

17. Subclause105D(3)provides that theCourtmust consider whether therespondent
to the determinationhas engagedin conduct,or committedan act, that isunlawful
underthis Actand may make any ordersit thinks fit. The subclause also provides that
the ordersthecourt may makearesubjectto the mattersindicatedin subclause
1 05D(4).

18. Subparagraph105D(4)(a)provides that inconsidering whatordersto makeunder
subclause105D(3) the Courtmust takeinto accountany moneyalreadypaid tothe
complainantby the respondentto the determinationor any conduct in whichthe
respondenthasengagedor not engagedas a result ofthe determination.
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19. Subparagraph105D(4)(b)providesthat, in consideringwhatordersto make
undersubclause105D(3), the court mustalso take intoaccountthe outcome of any
proceeding forrecoveryin relation tothe determination.

20. It is possiblethatrespondentswho havepaidmoneysto complainants in relation
to determinations whichwere registeredunderthe mechanism whichthe High Court
hasfound tobe invalid mayseekto recoverthosemoneys.Theseamendmentsdo not
give a rightto recovery,nordo they seekto take awayanyrightwhich may exist
underthe generallaw. Respondentsmayseekto assertin the courts that aright to
recoverydoesexist.

21. Where thereareproceedingsrnderclause105D theFederalCourt may also hear
anysuchrecoveryproceedings(FederalCourt ofAustraliaAct 1976,sections19, 22
and32). If suchproceedingsarecommencedin a Stateor Territorycourt, they are
generallyable to be transferredto theFederalCourtpursuantto the Jurisdictionof
Courts(Cross- Vesting)Act1987 so th~tthis issuecan be heardtogetherwith the
proceedingsunderclause105D. Wheresuchrecoveryproceedingsare not transferred
the Attorney-Generalwill be ableto seekto intervene inthe proceedingsin the State
or Territorycourt.

22. SubclauselO5D(5) provides that theCourtmay grant an interim injunction
pendingthe determinationof proceedingsundersubclause105D(1). Thiswill enable
the position of thepartiesto be preserved pendingthe final resolutionof proceedings
undersubclause lO5D(l).

23. Subclause105D(6)provides that theCourtnot make it a condition of grantingan
interim injunction referredto in subclause105D(5) thatthe person seekingthe
injunctiongive an undertakingasto damages.This is intendedto make it easier for
personswho maybe seekinganorderunderthis clause to obtainan interiminjunction.

24. Subclause105D(7)makesclear that inany proceedingsundersubclause105D(1)
the questionwhetherthe respondent has engaged in conductor committedan act that
is unlawful underthe Act (seesubclause 105D(3))is to be dealt withby the Courtby
way of acompleterehearing of thematter. The subclause also provides that in its
rehearingthe Court may receiveas evidenceany ofthe following:

(a) acopy of the written reasons ofthe Commissionfor the determination
which is the subjectof the proceedings;

(b) acopy of anydocumentthatwas beforethe Commission;

(c) acopy of the record(including anytaperecording) ofthe inquiry
into thecomplaintby the Commission.

It is amatterfor the discretionof the Courtwhether anyor all of theaboveare
receivedinto evidencein any proceedingsundersubclause105D(l) andif received
what weight is tobe givento suchevidence.

25. Subclause105D(8)provides that in relationto representativecomplaints,the
term ‘complainant’for the purposesof this clausemeansnot only an individual but
alsoan individual whois amemberof theclasscoveredby the determination(see also
subclause105D(2)).
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Clause105E - FederalCourtmayva~ordersmadeundersection 1 05D if aconrt
determinesrecoveryproceedings

26. ClauselO5E dealswith the situationin which the FederalCourt has madean
orderundersubclause105D(3)and, atsomelatertime, a courtmakesan order
determiningthe recoveryproceedingsrelatingto thedeterminationwhich was the
subjectof the FederalCourt’searlier order.Subclause105E(1)provides that insucha
situation the person against whomthe recoveryproceedings were commenced may
apply to the FederalCourt to vary the orderit madeundersubclause105D(3).

27. Subclause105E(2)provides that the court mayvary the order madeunder
subclause105D(3) if it thinks it is appropriateto do so havingregardto itsreasonsfor
making that order and havingregardto the order madeby the court in determiningthe
recoveryproceedings.

Clause10SF- Assistancein proceedingsbeforethe FederalCourt

28. Subclause105F(1)provides that apersonwho is a party toproceedingsin the
FederalCourt underSubdivisionB or whoproposesto commencesuchproceedings
mayapply tothe Attorney-Generalfor the provision of assistancein respect ofthe
proceedings.

29. Subclause105F(2)provides thatif there issuchan applicationto the Attorney-
Generalfor assistance and theAttorney-Generalis satisfiedthatit is reasonable to
grantthe applicationin the circumstancestheAttorney-Generalmay authorisethe
provisionof assistance.The Attorney-Generalmayimposeconditionson such legal
or financial assistance.

Clause106 - Subdivisiondoesnot createright for respondentto determinationt~
commenceproceedings

30. Clause106providesthat, with the exceptionof clause105D, SubdivisionB does
not create a right of actionin favour ofthe respondent to aSubdivisionB
determinationnor is it to be takento createany suchright.

Privacy Act 1988

ClauseIC. Division 3 of Part V

31. This clause provides that this Division of the PrivacyAct 1988 is repealed. In
placeof the Divisionthe following Division 3 is tobe substituted.

Division 3 - Enforcementof determinationsinvolving respondentsotherthan
Commonwealthagencies

32. A new Division ofthe Act is insertedconcerningthe enforcement of
determinationsinvolving respondentsother thanCommonwealthagencies.

Clause54 - Application of Division I
33. The newDivision relatesto determinationsmadeby the Privacy Commissioner
(theCommissioner)underthe Act afterthe commencement of the Division.It does
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hot apply to determinations involving respondentswhich areCommonwealth
agencies, except where the agency is an eligible case manager.

Clause 55 — Proceedings in the Federal Court to enforce a determination

34. Subelause 53(1) provides that the Commissioner or the complainant may
commenceproceedingsin theFederalCourtfor an order to enforce adetermination
made undersection52 of the Act. As a result of thedecisionof the High Courtsuch
determinations made in favour of complainants are nowunenforceablewhere they
involve respondents otherthanCommonwealthagencies.This provision provides that
the Commissioneror the complainantmay seekan orderto enforce adetermination
which wouldotherwisebe unenforceable.

35. Subclause55(2) provides that ifthe courtis satisfiedthatthe respondent tothe
determinationhas engagedin conduct thatconstitutesan interferencewith the privacy
of thecomplainant,thenit may makesuchordersas it thinks fit, including to give
effect to adeterminationof the Commissioner.Section 13 of the Actsetsout what
conductconstitutesaninterferencewith the privacy ofan individual.

36. Subclause55(3) provides thatthe Courtmay grantan interiminjunction pending
the determinationof proceedingsundersubclause55(l). This will enable the position
of the partiesto be preservedpendingthefinal resolutionof proceedingsunder
subclause55(1).

37. Subclause55(4) providesthat the Courtnot makeit a condition of grantingan
interim injunction referredto in subelause 55(3)that theperson seekingtheinjunction
give an undertakingas to damages.This is intendedto make it easierfor persons who
maybe seekingto enforce adeterminationof an interferencewith privacy madeby the
Commissionerto obtainan interim injunction.

38. Subclause55(5) makesclear thatin any proceedingsto enforceadetermination
undersubclause55(1) the questionwhetherthe respondenthas engaged in conduct
thatconstitutesan interferencewith the privacy of thecomplainant(see subclause
53(2)) is to be dealt withby the Court by way of acompleterehearing ofthe matter.
The subclause also provides thatin its rehearingthe Courtmay receiveas evidence
any of the following:

(a) a copy of thewritten reasons ofthe Commissionerfor the
determinationwhich it is soughtto haveenforcedundersubelause
55(1);

(b) acopy of any documentthat wasbeforethe Commissioner;

(c) a copy of arecord (includingataperecording)of anyappearance
beforethe Commissioner (includinganyoral submissionsmade)
undersubsection43(5) ofthe Act.

lt is a matterfor thediscretionof the Courtwhether any orall of the aboveare
receivedinto evidencein anyproceedingsundersubclause53(l)andif receivedwhat
weight is given to anysuchevidence.

39. Subclause55(6) provides thatwherethe complaintis a representativecomplaint
undersection36(2) ofthe Act , the complainantfor the purposesof an actionunder
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subclause 55(1)meansanymemberof theclass to whom thedeterminationin relation
to the representativecomplaintrelates.

Clause 1D. Subsedflonó3(2)

40. This clause provides that subsection 63(2) of the Act is repealed andthe
following sub-clause is to be substituted. Subelause63(2)provides thataperson who
either has commenced, orproposesto commence, proceedingsunderclause55, or a
personwho has engagedin, or is allegedto have engagedin, conduct in relationto
which suchproceedingshave been commenced, mayapply to the Attorney-General
for assistance inrelationto thoseproceedings.

RacialDiscriminationAct 1975

Clause28 - sections 25ZAA.25ZAB and257AC

41. Thisc!auseprovides thatthesesectionsof the Act are repealed.

42. This clause provides that the section is to be repealedand the following Division
3A is to be substituted.

Division 3A - Enforcementof determinationsinvolving respondentsotherthan
Commonwealthagencies

43. A new Division of the Act is createdconcerningthe enforcement of
determinationsinvolving respondentsother thanCommonwealthagencies.The
provisions relatingto Commonwealthagenciesdo notchange.

SubdivisionA - Determinationsmadeaftercommencementof Division

44. Subdivision A provides for thereinstatementof the methodof enforcementof
determinationswhich appliedprior to the invalid mechanismcoming into force. The
Subdivisionrelatesto determinationsmadeby the HumanRights and Equal
OpportunityCommission(the Commission)underthe Act after thecommencement of
the Division.

Clause2SZC - Proceedingsin the FederalCourt to enforce adetermination

43. Subclause2SZC(l)provides thatthe Commission,the complainantor a trade
union actingon behalf ofthe complainant,may commenceproceedingsin the Federal
Court for an order to enforce adeterminationmadeundereither subsection25Y(1),
which refersto interim detenninations madeby the Commission,or subsection251(1)
of the Act. As a result ofthe decision ofthe High Courtsuchdeterminations madein
favour of complainants are nowunenforceableunlessthe personagainstwhomthe
comphaintwas made is aCommonwealthagency.This provisionprovides that they
may seekan order to enforce adeterminationwhich would otherwisebe unenforceable
except where the respondent isaCommonwealthagencyor the Principal Executive of
a Commonwealthagency.



46. Subclause2SZC(2)provides that if the court is satisfied thatthe respondentto
the determinationhasengagedin conduct,or committedan act, that isunlawful under
the Act then it may makesuchordersas it thinks fit including an orderto giveeffect to
adeterminationof theCommission.

47. Subelause 25ZC(3)providesthat theCourt may grantan interiminjunction
pendingthe determinationof proceedingsundersubclause25ZC(l). This will enable
the positionof thepartiesto bepreservedpendingthe final resolutionof proceedings
undersubclause25ZC(l).

48. Subclause2SZC(4) providesthat theCourtnot makeita condition of grantingan
interim injunction referredto in subelause2SZC(3)that the personseekingthe
injunction give an undertakingasto damages.This is intendedto makeit easier for
personswho maybe seekingto enforce adeterminationof discrimination madeby the
Commissionto obtainan interiminjunction.

49. Subclause 25ZC(5)makesclear thatin anyproceedingsto enforce a
determination undersubclause25ZC(l) the questionwhether the respondenthas
engagedin conduct, orcommittedan act,that isunlawful underthe Act (seesubclause
25ZC(2))is tobe dealtwith by the Court by way of a complete rehearing of the
matter. Thesubelausealsoprovides thatin its rehearing theCourtmay receiveas
evidenceany ofthe following:

(a) a copy of thewritten reasons ofthe Commissionfor the determination
which it is soughtto haveenforcedundersubclause25ZC(l);

(b) acopy of anydocumentthat wasbeforetheCommission;

(c) acopy of the record(includinganytaperecording) ofthe inquiry into
the complaintby the Commission.

It is a matterfor the discretionof theCourt whether anyor all of the aboveare
receivedinto evidencein any proceedingsundersubelause2SZC(1) andif received
what weight is given toany suchevidence.

50. Subparagraph2SZC(6)(a)providesthat wherethecomplaintis a representative
complaintundersection22 of the Act , the complainantwho may takean actionunder
subclause25ZC(1)meansanymemberof theclassto which thedeterminationin
relationto the representativecomplaintrelates. Subparagraph2SZC(6)(b)provides
that wherethe complaintwas madeby a tradeunion on behalf ofapersonandthe
complaintwas not a representative complaint,the complainant who may takeaction

under

subclause23ZC(l)meansthe personon whosebehalf the tradeunion madethe
complaint. The term ‘trade union’ is definedin section22 of theActandhas the
samemeaningfor the purposesof this clause.

Cl:iiise 2S7CA - Assistancein proceedingsbeforetheFederalCourt

51. Subclause25ZCA(l) provides that apersonwho either hascommenced,or
proposes to commence, proceedings under clause 251C, or a person who has done, or‘ is alleged to have done, an act in relationto which those proceedings have been
commenced in the Federal court under clause 2SZCmay apply to the Attorney-
General for assistance in relation to those proceedings.
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52. Subciause25ZCA(2)providesthat if there is such an application to the Attorney-
General for legal or financial assistance and the Attorney-General is satisfied that it
will involve hardship to theperson seekingsuchassistanceto refusethe application
andit is reasonable to grantthe applicationin thecircumstancesthe Attorney-General
mayauthorisethe provision ofsuchassistance.The Attorney-Generalmay impose
conditions on such legal or financial assistance.

Subdivision B - Determinations made from 13 january 1993 to the
commencementof this Division.

53. Clauses25ZCB - 25ZCF relateto the determinations madeby theComrnission
underthe Act in the period from the commencement oftheenforcementmechanism
which hasbeenfound to be invalid to thedate of the commencement of thisDivision.

Clause25ZCB - Interpretation

54. in relationonly to thisSubdivisionof the Act two definitions areprovided.

‘recovery proceedings’- refer to proceedings, commencedby respondents to
determinationsof discrimination underthe Act madeby the Commission during the
period whenthe invalid schemewasin operation,in which the respondentis seeking
to recover money whichheor shemayhave paid to a complainantas a result of the
determination. Respondentsto determinationswerenot always,or werenot always
solely, required to pay moneyto complainantsunderdeterminations madeby the
Commission. They could alsobe required,for example,to apologiseto the
complainant.The definition includesproceedingsto seekaremedy other than, orin
addition to, the payment of money.

‘Subdivision B determination’- in relationto the subdivision(clauses25ZCB -

25ZCF) this termrefersto determinations madeby the Commissionunderthe Act
during theperiod from 13 January1993 (when the scheme which has been found tobe
invalid commencedunderthe Act) to the dateon which this Divisioncommences
except wherethe respondent tothe determinationis aCommonwealthagencyor the
Principal Executive of a Commonwealth agency.

Clause 25ZCC - Proceedingsin the FederalCourt in relation to a SiiMivic~nnB
determination

55. Subclause 25ZCC(l) provides that thepersons referred toin subelause (2) may
commence proceedings in the Federal Court for an order in relation to a determination
made by the Commissionduring theperiod from 13 January 1993 to the date on which
this Division commences. 4
56. Subclause 23ZCC(2) lists the persons who maycommence proceedings under
subclause25ZCC(1). They are theCommission,thecomplainant,atradeunion acting
on behalf of thecomplainantor the respondentto the determination.

57. Subclause25ZCC(3)provides thattheCourt mustconsider whether the
respondentto the determinationhas engaged in conduct, or committedan act, that is 4
unlawful underthisActand maymake any ordersit thinks fit. The subclause also
providesthatthe ordersthe court maymakearesubjectto themattersindicatedin
subclause25ZCC(4).
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58. Subparagraph 25ZCC(4)(a) provides that in considering what orders to make
undersubclause2SZCC(3)the Court must take intoaccountany moneyalreadypaid
to the complainantby therespondentto the determination, or any conductin whichthe
respondent has engaged or not engaged, as a result of the determination.

59. Subparagraph25ZCC(4)(b)providesthat, in consideringwhat orders to make
undersubelause25ZCC(3),thecourt mustalsotake intoaccount any outcome of any‘ proceeding for recovery in relation to the determination.

60. It is possiblethat respondents who have paidmoneysto complainantsin relation
to determinations which were registered under the mechanism which the High Court
hasfound to be invalid may seek to recover those moneys. These amendments do not
give a rightto recovery,nor do they seek totake awayany right which may exist
underthe generallaw. Respondentsmay seekto assertin the courts that aright to
recovery does exist.

61. Where thereareproceedingsunderclause25ZCCthe FederalCourt may also
hear anysuchrecoveryproceedings (Federal CourtofAustraliaAct 1976,sections 19,
22 and32). If suchproceedingsarecommencedin a Stateor Territory court, theyare
generally ableto be transferredto the FederalCourt pursuant tothe Jurisdictionof
Courts (Cross.Vesting)Act 1987 so that this issue can be heard together with the
proceedingsunder clause2SZCC. Wheresuchrecoveryproceedingsarenot
transferredthe Attorney-Generalwill beable to seekto intervenein theproceedingsin
the Stateor Territorycourt.

62. Subelause25ZCC(5)provides thattheCourt may grantan interiminjunction
pendingthe determinationof proceedingsundersubclause25ZCC(I). This will
enablethe positionof the partiesto be preservedpendingthe final resolutionof
proceedingsundersubclause2SZCC(I).

63. Subclause 25ZCC(6) provides that the Court not make it a condition of granting
an interim injunction referred to in subclause 25ZCC(5) that the person seeking the
injunctiongive anundertakingas to damages.This is intended to makeit easier for
persons who may be seeking an order under this clause to obtain an interim injunction.

64. Subclause 25ZCC(7)makesclear thatin anyproceedingsundersubelause
2SZCC(l)the question whether the respondent has engaged in conduct, or committed
an act, that is unlawful under the Act (see subclause 25ZCC(3)) is to be dealt with by
the Court by way of acomplete rehearingof the matter. The subclausealsoprovides
that in its rehearingthe Court may receiveas evidenceany ofthe following:

(a) acopy of the written reasons ofthe Commissionrelatingto the
determinationwhich is the subjectof theproceedings;

(b) acopy of any documentthat wasbeforetheCommission;

(c) a copy ofthe record(including anytaperecording) ofthe inquiry into
the complaintby the Commission.

It is amatterfor the discretionof the Courtwhether anyor all of the aboveare
receivedinto evidencein anyproceedingsundersubelause25ZCC(I) andif received
what weight isgiven to anysuchevidence.
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65. Subparagraph 25ZCC(8)(a) provides that where the complaint is a representative
complaintundersection22 of the Act, a complainant who maytakeanaction under
subclause 25ZCC(2)meansnot only an individual but alsoan individual whois a
member of the class to which the determination in relation to the representative
complaint relates. Subparagraph 2SZCC(8)(b) provides that where the complaint was
madeby atradeunion on behalf of apersonandthe complaintwas not a
representativecomplaint,the complainantwho maytake action undersubclause
25ZCC(2)meansthe personon whosebehalfthe tradeunion made the complaint.
The term ‘trade union’ is definedin section22 of the Act and hasthe same meaning
for the purposes of this clause.

Clause25ZCD - Federal Court may vary ordersmade tinder ~echon ~5ZCCif a court
determinesrecoveryproceedings

66. Clause 25ZCDdeals with the situation in which the Federal Court has made an
order undersubclause 25ZCC(3)and, atsomelatertime, a courtmakes an order
determiningthe recoveryproceedingsrelatingto the determinationwhich was the
subjectof the Federal Court’searlierorder. Subclause25ZCD(l) providesthat in
sucha situationthe person againstwhom the recoveryproceedingswerecommenced
mayapply to the FederalCourt to vary the orderit madeundersubclause23ZCC(3).

67. Subclause 25ZCD(2) provides that the court may vary the order made under
subclause 25ZCC(3)if it thinks it is appropriateto do so havingregardto its reasons
for makingthatorderand havingregard to the ordermadeby the court in determining
tile recoveryproceedings.

Clause 25ZCE- Assistancein proceedingsbefore theFederalCourt

68. Subclause25ZCE(l) providesthat a personwho is a party to proceedingsin the
FederalCourt underSubdivisionB or whoproposesto commencesuchproceedings
may applyto the Attorney-Generalfor theprovisionof assistancein respectof the
proceedings.

69. Subelause 2SZCE(2)provides that if there issuchan application tothe
Attorney-General forassistanceand the Attorney-Generalis satisfiedthat it is
reasonableto grant theapplicationin the circumstancesthe Attorney-General may
authorise the provision of assistance. The Attorney-General may impose conditions
on such legal or financial assistance.

Clause25ZCF- Subdivision does not create right for respondentt~determinationto
commenceproceedings

70. Clause 25ZCF providesthat, with theexception of clause25ZCC, SubdivisionB
doesnot createa right of actionin favour of therespondentto a SubdivisionB
determinationnor is it to be takento createanysuchright.

SexDiscriminationAct 1984

ClauseiG - sections82A. 82B and82.C 4
71. This clauseprovides thatthesesectionsof the Act are repealed.
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Clause1H - section84

72. Thisclause provides thatthe section is to be repealedandthe following Division
3A is substituted.

Division 3A - Enforcementof determinationsinvolving respondentsotherthan
Commonwealthagencies

73. A new Division of the Actis created concerning the enforcement of
~ determinationsinvolving respondentsother thanCommonwealthagencies.The

provisionsrelatingto Commonwealthagenciesdo not change.

SubdivisionA - Determinationsmadeafter commencementof Division

74. Subdivision A providesfor the reinstatementof the methodof enforcementof
determinationswhich appliedprior to the invalid mechanismcoming into force. The
Subdivisionrelatesto determinations madeby theHumanRightsandEqual
OpportunityCommission(theCommission)underthe Actafterthe commencement of
the Division.

Claitce RIA - Proceedingsin theFederalCourt to enforce adetermination

75. Subelause83A(l) provides that theCommission,the complainantor a trade
union actingon behalf of the complainant may commence proceedingsin the Federal
Court foran order to enforceadeterminationmadeundereithersubsection80(1),
which refersto interimdeterminations,orsubsection8 1(l) of the Act. As a result of
tile decision ofthe High Court suchdeterminationsmadein favour of complainants
arenow unenforceableunlessthepersonagainst whomthecomplaintwas madeis a
Commonwealthagency. This provision provides that they may seekan order to
enforce adeterminationwhich wouldotherwisebe unenforceableexcept wherethe
respondentis aCommonwealthagencyor the Principal Executive ofaCommonwealth
agency.

76. Subelause83A(2) provides thatif the court is satisfied thatthe respondentto the
determinationhas engagedin conduct orcommittedan act that isunlawful underthe
Act then it may makesuchordersas it thinksfit including an order to give effectto a
determinationof theCommission.

77. Subclause83A(3) providesthat theCourt may grantan interim injunction
pendingthedetermination ofproceedingsundersubclause83A(l). This will enable
the positionof thepartiesto bepreservedpendingthe final resolutionof proceedings
undersubclause83A(l).

78. Subclause83A(4) providesthat theCourt not makeit acondition of grantingan
interiminjunction referredto in subclause 83A(3) that theperson seekingthe
injunctiongive an undertakingas todamages. Thisis intended to makeit easier for
personswho maybe seekingto enforce adeterminationof discrimination madeby the
Commissionto obtainan interiminjunction.

k ~ Subclause 83A(5) makes clear thatin anyproceedingsto enforceadetermination
~ undersubclause83A(I) thequestion whethertherespondenthas engagedin conduct,

or committedan act, thatis unlawful underthe Act (seesubclause83A(2)) is to be
dealtwith by the Court by way of a complete rehearingof the matter. The subclause
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alsoprovides thatin its rehearingtheCourt mayreceiveas evidence any ofthe
following:

(a) acopy ofthe written reasonsof theCommissionfor thedetermination
which itis soughtto haveenforcedundersubclause 83A(1);

(b) a copy of any document thatwasbeforethe Commission;

(c) a copy of the record (including any tape recording) of the inquiry into
thecomplaintby theCommission.

It is a matterfor the discretionof the Courtwhether any orall of the aboveare
receivedinto evidencein any proceedingsundersubclause 83A(1) and ifreceived
what weight is given toany suchevidence.

80. Subparagraph 83A(6)(a)provides that wherethecomplaintis a representative
complaintundersection50 of the Act, the complainantwho may takean actionunder
subclause83A(1)meansanymemberof theclass towhich the determinationin
relationto the representativecomplaintrelates. Subparagraph83A(6)(b)providesthat
wherethe complaintwas madeby a tradeunionon behalfof a person and the
complaintwas not arepresentativecomplaint,the complainantwho maytake action
undersubclause83A( I) meansthe personon whosebehalf the tradeunionmade the
complaint. Theterm ‘trade union’ is defined insection50 of the Act and hasthe
samemeaning forthe purposesof thisclause.

Clause83B - Assistancein proceedingsbeforetheFederalConrt

hi. Subclause838(1)providesthat a personwho either has commenced, orproposes
to commence,proceedingsunderclause83A, or apersonwho has done, oris alleged
to havedone,an act in relationto which thoseproceedingshave beencommencedin
the FederalCourt underclause 83A mayapply to theAttorney-Generalfor assistance
in relationto thoseproceedings.

82 Subelause83B(2)provides thatif thereis suchanapplicationto the Attorney-
Generalfor legal or financial assistanceandthe Attorney-Generalis satisfiedthat it
will involve hardship to theperson seekingsuchassistanceto refusethe application
and it is reasonableto grantthe applicationin thecircumstances,the Attorney-General
mayauthorisethe provisionof suchassistance.The Attorney-Generalmay impose
conditionson such legal orfinancialassistance.

SubdivisionB - Determinationsmadefrom 13 January1993 to the
commencementof this Division.

83. Clauses83C - 84 relateto the determinationsmadeby theCommissionunderthe
Act in theperiod from thecommencement of the enforcementmechanismwhich has
beenfound to be invalid to the date of the commencement of thisDivision.

Clause 83C- 1nte~retation

84. In relation only to this Subdivision of the Act twodefinitions areprovided.

‘recovery proceedings’- refer toproceedings, commencedby respondentsto
determinations of discrimination underthe Act madeby the Commission during the
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period whentheinvalid schemewas in operation,in whichthe respondentis seeking
to recover moneywhich he or shemay have paidto acomplainantas a result ofthe
determination.Respondentsto determinationswerenot always,or werenot always) solely, requiredto pay money to complainantsunderdeterminationsmadeby the
Commission. They could alsoberequired,for example,to apologiseto the
complainant.The definition includesproceedingsto seek aremedyotherthan, or in
additionto, the payment ofmoney.

‘Subdivision B determination’- in relationto the subdivision(clauses83C - 84)
~ this termrefersto determinations madeby theCommissionundertheAct during the

period from 13 January1993(whenthe schemewhich has been foundto beinvalid
commencedunderthe Act) to the dateon which this Division commences except
wheretherespondent tothe determinationis aCommonwealthagencyor the Principal
Executive of aCommonwealthagency.

C~a”~~RID- Proceedingsin the FederalCourt in relationto a SubdivisionB
dciermination

85. Subclause 83D(1)provides thatthe persons referred toin subsection(2) may
commenceproceedingsin the FederalCourt for an order in relationto adetermination
madeby the Commissionduring theperiodfrom 13 January1993 to thedateon which
this Division commences.

86. Subclause83D(2) liststhe personswhomaycommenceproceedingsunder
subclause83D(1). They arethe Commission,the complainant,a tradeunion actingon
behalf ofthe complainantor the respondentto the determination.

87. Subclause83D(3) provides thatthe Courtmustconsider whethertherespondent
10 the determinationhasengagedin conduct,or committedanact, that is unlawful
underthis Act and maymakeany ordersit thinks fit. The subelausealso providesthat
the ordersthe court may makearesubjectto the mattersindicatedin subelause
83D(4).

88. Subparagraph83D(4)(a)providesthat in considering whatordersto makeunder
subclause 83D(3) theCourt must takeinto accountany moneyalreadypaid tothe
complainantby therespondentto the determinationor any conductin whichthe
respondenthas engagedor not engagedas a result ofthe determination.

89. Subparagraph83D(4)(b)providesthat, in consideringwhatordersto makeunder
subclause83D(3), the court alsomust take intoaccountthe outcome ofany
proceeding forrecoveryin relationto the determination.

90. It is possiblethat respondentswho havepaidmoneysto complainantsin relation
to determinationswhich were registeredunderthe mechanismwhich the High Court
hasfound tobe invalid mayseekto recoverthosemoneys.Theseamendmentsdo not
give a right torecovery,nor do theyseekto take awayany rightwhich may exist
underthe generallaw. Respondentsmayseekto assertin the courts that a rightto
recoverydoesexist.

‘ 91. Wherethereareproceedingsunder clause83D the Federal Court mayalsohear
anysuchrecoveryproceedings(FederalCourt ofAustraliaAct 1976,sections19, 22
and32). If suchproceedingsarecommencedin a Stateor Territory court, theyare
generallyable to be transferredto the FederalCourtpursuantto theJurisdictionof
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Courts (Cross- Vesting)Act1987 so thatthis issuecan be heardtogetherwith the
proceedingsunderclause 83D. Wheresuchrecoveryproceedingsarenot transferred
the Attorney-Generalwill beable toseekto intervenein theproceedingsin the State
or Territory court. I
92. Subelause83D(5)provides that theCourtmay grantan interim injunction
pendingthe determinationof proceedingsundersubelause83D(l). This will enable
the positionof the partiesto be preserved pendingthefinal resolutionof proceedings
undersubelause83D(l).

93. Subelause 83D(6) provides that theCourt not makeit a condition of grantingan
interiminjunction referredto in subclause 83D(5) thatthe person seekingthe
injunctiongive an undertakingas to damages.This is intended to makeit easier for
persons who maybe seekingto obtainan orderunderthis clauseto obtainan interim
injunction.

94. Subelause 83D(7)makesclear thatin any proceedingsto obtainan order under
subelause83D(l) thequestionwhethertherespondenthas engagedin conduct, or
committedanact, that isunlawful underthe Act (seesubelause83D(3)) is to bedealt
with by the Court by way of a completerehearingof thematter. The subclause also
providesthatin its rehearingthe Court may receiveas evidence any ofthefollowing:

(a) acopy of the written reasons of theCommissionfor thedetermination

which isthe subjectof the proceedings;

(b) a copy of anydocumentthatwas beforethe Commission;

(e) a copy ofthe record(includinganytaperecording) ofthe inquiry into
thecomplaintby the Commission.

It is a matterfor the discretionof the Courtwhether anyor all of the aboveare
receivedinto evidencein any proceedingsundersubclause83D(l) and if received
what weightis given to anysuchevidence.

95. Subparagraph83D(8Xa)providesthat wherethe complaintis a representative
complaintundersection50 of the Act, thecomplainant who maytake an actionunder
subclause 83D(2)meansnot only an individual but alsoan individual who is a
memberof the class towhich thedeterminationin relationto a representative
complaintrelates. Subparagraph83D(8)(b) provides thatwherethecomplaintwas
madeby atradeunionon behalf of a personandthe complaintwas not a
representativecomplaint,the complainant who may take actionundersubclause
83D(2)meansnot only an individual but alsothe personon whosebehalfthe trade
union madethecomplaint. The term ‘trade union’ is definedin section50 of the Act
andhasthe same meaning forthe purposesof this clause.

Clause83E - FederalCourt mayvary ordersmade undersnbc]anceRIfl if a court
determinesrecoveryproceedings

96. Clause83E dealswith the situationin which the Federal Courthasmadean order
undersubelause83D(3) and, atsomelatertime, a courtmakesan orderdetermining
the recoveryproceedingsrelatingto the determinationwhich was the subjectof the
Federal Court’searlier order.Subclause83E(l) providesthat in sucha situationthe
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personagainstwhom the recoveryproceedingswerecommenced may applyto the
FederalCourt to vary the order it madeundersubclause83D(3).

97. Subelause83E(2)provides that the court may varytheorder made under
subclause 83D(3) ifit thinks it is appropriateto do sohavingregardto its reasons for
making that orderandhavingregardto the order madeby the courtin determiningthe
recoveryproceedings.

Clause SW- Assistancein proceedingsbeforethe FederalCourt

98. Subclause 83F(1) provides that apersonwho is a partyto proceedingsin the
FederalCourt underSubdivisionB or who proposesto commencesuchproceedings
mayapply to the Attorney-Generalfor the provisionof assistancein respect of the
proceedings.

99. Subclause83F(2) providesthat if thereis suchan applicationto the Attorney-
Generalfor assistance andthe Attorney-Generalis satisfiedthat it is reasonableto
grant the application inthe circumstancesthe Attorney-Generalmay authorise the
provisionof assistance.The Attorney-Generalmay impose conditionson such legal
or financial assistance.

(“laiise 54 - Subdivision doesnot createright for respondentto determinationto
commenccproceedings

100. Clause84 providesthat, with the exception of clause83D, SubdivisionB does
not createa right of actionin favour of therespondent to aSubdivisionB
determinationnor is it to be takento createany suchright.

Amendmentto the HumanRightsandEqualOpportunityCommissionAct 1986

Clause7A - After subsection 19(2)

101. Clause7A allowsthe Presidentof the Commissionto delegate powersunderthe
Racial Discrimination Act1975,theSexDiscriminationAct 1984or theDisability
Discrimination Act1992 . Provisionis madefor the powers tobe delegableto a
memberof the Commission(ie the otherCommissioners)or to personsappointedas
‘part-timehearingCommissioners’by theAttorney-Generalunderthe three Acts.
Thesepowerscannotbe delegatedusingtheexistingprovisionin section19(2)of the
Act which relatesonly to powersconferredby this Act. The powers coveredby this
amendmentare conferredunderthe individual anti-discriminationActs. The clause
excludesfrom delegationthe President’spowerto make interim determinationswhich
should beexercised onlyby the Presidentgiven their scope.
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