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THE HUMAN RIGHTS (SEXUAL CONDUCT)BILL 1994

Outline 4
This Bill providesthatsexualconductinvolving onlyconsentingadultsactingin
private is not to be subject,by or underany law of theCommonwealth,a Stateor a
Territory, to anyarbitrary interferencewith privacywithin themeaningof Article 17
of theinternationalCovenanton Civil andPoliticalRights.

Australiabecameapartyto the InternationalCovenanton Civil andPoliticalRightsin
1980. Article 17 paragraphI of theCovenantprovidesthat4Nooneshall be subjected
to arbitraryor unlawful interferencewith his privacy,family, homeor correspondence,
norto unlawful attackson his honourandreputation.’

FinancialimpactStatemeni

This Bill will haveno financial impact.
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NotesOn Clauses

ClauseI - ShortTitle

1. Theproposedlegislationis to becalled theHumanRights(SexualConduct)Act
1994.

Clause2 - Commencement

2. Theproposedlegislationwill comeinto effecton thedayon which it receivesthe
Royal Assent.

Clause1 - Act extendsto externalTerritories

3. Theproposedlegislationis to apply throughoutAustraliaandto all Australia’s
externalTerritories.

Q~ij~d - AThitrary interferenceswith privacy

4. ParagraphI of clause4 providesthatsexualconductinvolving only consenting
adultsactingin privateis not to be subject,by or underany law of the
Commonwealth,a Stateor aTerritory, to any arbitraryinterferencewith privacy
within the meaningof Article 17 of theInternationalCovenanton Civil andPolitical
Rights. In interpretingthis clause,acourtcouldbeexpectedto haveregardto the
views of the UnitedNationsHumanRightsCommitteeandotherinternational
jurisprudencerelevantto the interpretationof Article 17.

5. Only conductbetweenconsentingadultsisprotected.Paragraph2 of clause4
providesthatanadult is apersonwhois 18 yearsold ormore. TheBill doesnot,
therefore,coverconductinvolvingchildrenor nonconsensualconductor conduct
which results,forexample,in physicalharmto which theindividualsinvolveddid not
or could not validly consent.

6. TheBill only protectsactivity whichisconductedin private.

7. TheBill will not affecttheregulationof sexualconductprovidedthat such
regulationis not an arbitraryinterferencewith privacy. Theterm ‘arbitrary’
guaranteesthateveninterferenceprovidedfor by law shouldbejustified and
reasonablein thecircumstances.TheHumanRightsCommitteeinterprets
reasonablenessasrequiringthatany interferencewith privacymustbeproportionalto
theendsoughtandbe necessaryin thecircumstancesof any givencase.
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8. Accordingly, theBill will not affectlaws suchasthose,for example,dealing
with incest,sexualconductinvolving a personwith anintellectualdisability, sexual
conductinvolving animals,regulationof thesexindustry,sexualconductamounting
to professionalmisconduct,the possessionanduseof child pornographyandsexual
conductin prisonswheretheinterferencewith privacy isjustified andreasonable.
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