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HEALTH AND OTHER SERVICES(COMPENSATION)BILL 1994

GENERAL OUTLINE

This Bill is one of a packageof relatedBills designedto addressthe problemof double
dipping in healthandcommunity servicesprogramsby compensablepeople.This problem
was identified in a public discussionpaperpreparedby the Review of the Relationship
betweenCompensationandHealthandCommunity ServicesPrograms.

Double dipping occurswhena personreceivesacompensationpaymentto cover medical
andothercarecostsin relation to acompensableinjury anddoesnot reimbursethecosts
of servicesalreadyreceivedthroughprogramssubsidisedby the Commonwealth.

The Bill providesfor the recoveryof medicareand nursinghome benefitspaid for
servicesin respectof theperson’scompensableinjury prior to compensationbecoming
payable.The amountof benefitsthat were paid will be reimbursedto the Commonwealth
by the insurer,or othercompensationpayer, atthe time compensationbecomespayable.
Whereanamountof compensationis reducedbecauseof contributorynegligenceon the
part of the compensableperson,the reimbursementto the Commonwealthis reducedby
the sameproportion.

TheBill appointsthe Health insuranceCommissionas theCommonwealth’sagentfor
recoveryof healthandcommunityservicesbenefitspaid in relationto servicesrendered
to compensablepeople.The Health InsuranceCommissionis the statutoryauthority which
administersthemedicareprogram.

TheBill requiresall insurersandothercompensationpayersto notify the Health
InsuranceCommissionof all claimslodgedfor compensationwhere liability is not
acceptedwithin 6 monthsof thedateof the claim. It alsorequiresnotification of various
eventsin the claim’s progress,andwhenthe compensationcaseis finalised.

Consequentialamendmentsareincluded in theHealthand Other Services(Compensation)
(ConsequentialAmendments)Bill 1994.

FINANCIAL IMPACT STATEMENT

The packageof Bills is expectedto result in annual savingsof $40m.

Insurersand compensationpayersassertthat they pay fully for these servicesto
compensablepeople, throughvariouscomponentsof judgmentsand settlements,and that
they do not cost-shiftto the Commonwealth.Hence, this legislationshould not result in
any additionalcostson insurersor compensationpayersin termsof amountsof
compensationpaid.

Theadministrativecostsassociatedwith provisionsare to be funded through an
administrativefeepayableby insurersandcompensationpayersat the time an amountof
compensationbecomespayableandan amount mustbe reimbursedto the Commonwealth.



2

This feeis imposedby anotherBill in this package.the Healthand Other Services
(Compensation)Administration FeeBill 1994. That Bill providesfor a two tier fee - $150
for claims finalised within 5 yearsof the dateof injury, and$300 for claimsfinalised
later thanthis. The additional costof storingdataandrecoveringinformationfor long
term claimsis reflectedin this fee difference.
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NOTES ON CLAUSES

PART I - PRELIMINARY

ClauseI - Short title

Thisis a formal provisionthatstatesthat the Act will be called theHealth and Other
Services(Compensation)Act 1994.

Clause2 - Commencement

Subclause2(1) providesthat the legislation will comeinto force on a day that will be
publicly notified in a proclamation. However, subclause2(2) providesthat, in the event
that the legislationdoesnot commenceundersubclause 2(1) within 3 monthsafter the
legislationreceivestheRoyal Assent,it is to commenceon the first day after that period.

Clause3- Definitions

Thisclausedefinesthe importanttermsthatare usedthroughouttheBill. Theseclause

notesexplainsomeof the more importantdefinitions.

‘claimant’ meansany personwho is seekingcompensationfor personalinjury. The
definition of ‘claimant’ includesa personwho is seekingcompensationon behalfof
anotherperson,wherethat otherpersonsufferedan injury for which the compensationis
being sought.

Example

- an exampleofa situation in which the ‘claimant” wouldhea personwho is
seekingcompensationon behalfqfanotherpersonis wherea parentbringsan
actionfor compensationon behalfofan injuredchild who is a minor.

“compensableperson’ includes a personwho is entitled to receivea compensation
paymentand a personwho hasreceiveda compensationpayment.The definition also
includesthe estateof suchaperson.

“compensationauthority” is the term usedto refer to a personor body, the functionsof

which includedeterminingamountsof compensation.Examplesof compensationJ authoritiesareComcare,the Victorian TransportAccident Commission,and the Victorian
WorkCoverAuthority.

‘compensationpayer’ meansany personor any Commonwealth,Stateor Territory
authority that is liable to pay an amountof compensation,whetherby a settlement,
judgmentor reimbursementarrangement.This term would includeemployerswho are
self-insurersandcarry their own risk for work-relatedcompensationclaims, withouta
contractof insurance.
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‘insurer’ is definedto includea personwho is liable underan insurancecontractto
indemnifya compensationpayeror otherpersonagainstwhom a claim for compensation
is made.

‘judgment’ refersto an order by a court or compensationauthority which fixes an
amountof compensationto bepayable.The key featureof a judgmentis that the quantum
of damagesis determinedby a third party suchas a courtor tribunal, ratherthanagreed
by thepartiesto the compensationclaim.

‘law’ refersto both thecommon law and to legislation.

‘notifiable person” is theterm usedin the Bill to indicatewho mustprovidevarious
noticesto the Commissionin relationto compensationcases. Thedefinition provides that
wherethereis a contractor arrangementbetweenan insurerandthe personagainstwhom
a compensationclaim is made,and, underthat contractor arrangement,the insurer must
pay any compensationthatbecomespayablein respectof theclaim, the notiflable person
is the insurer. Wherethe personagainstwhom the claim is madeis a memberof a
representativeorganisationthat candecideto pay the compensationthat the memberis
liable to pay, then the notifiablepersonis the representativeorganisation. In othercases,
the notifiable personis the personagainstwhom theclaim is made.

‘reimbursementarrangementTMrefersto arrangementsunderwhich a personhasan
entitlement to compensationby way of reimbursementof certaininjury-relatedcostsas
andwheneverthose costsarise. Thecostswhich are to be reimbursedunderan
arrangementof this type include thosefor which medicarebenefitsor nursing home
benefitsare, or would normallybe, payable.

Thereare a numberof ways in which such an arrangementcould be made.Some
examplesare:

an arrangementthat is madeby way of a written agreement;

an arrangementthat arisesby way of anorder of a court or tribunal;

an arrangementthat arisesby way of a decisionthat is madeby acompensation
authority.

The key featureof a ‘reimbursementarrangement”is that the total amount of
compensationthat is to be paid to the injured personis not statedin or underthe
arrangement,andcannotbe determinedby referenceto the termsof the arrangement. 4
Rather, the amountof compensationthat will haveto be paidincludessomeor all of the
costsof futureservicesfor which medicareor nursinghome benefitswould normally be
payable,as well as whateveramountof suchcostshavebeenincurredprior to the making
of the arrangement.

At the time the arrangementis made, the amountof suchcoststhatwill arisein the future 4
cannotbe known. A compensationpayer’sor insurer’sliability to paycompensation
undera reimbursementarrangementis thereforeopen-ended- that is, at the time the
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arrangementis made,it is not possible to quantify, asa dollar figure, the amountof

compensationthat will haveto bepaid under thearrangement.
It shouldbe noted that a ‘reimbursementarrangement’may includean entitlementto
compensationby way of paymentsother thanreimbursementof thecostsreferredto
above.For example,a reimbursementarrangementmight entitle the compensableperson
to ongoingperiodic incomereplacementpayments,in additionto thereimbursementof
thecostsof injury-relatedservicesfor which medicareandnursing homebenefitswould
normally be payable.

It shouldalso be notedthat thereimbursementof thecost of injury-relatedservicesunder
a reimbursementarrangementcould be madeby way of paymentsof those costsdirectly
to the providerof the service,rather thanto the compensableperson.

&ample

examplesof “reimbursementarrangements”are entitlementsto compensationby
way ofreimbursementof injury-relatedexpensesunderthe SouthAustralian
Workers’ CompensationandRehabilitationAct 1986or the Victorian Transpon
AccidentAct 1986.

‘representativeorganisation’is theterm usedto refer to an organisationto which the
personagainstwhom a claimhasbeenmadebelongs,wherethatorganisationoffers
discretionaryindemnity to its membersif they becomeliable to pay compensation.An
exampleof a representativeorganisationis a medicaldefenceorganisation.

‘settlement’ refers to anagreementbetweenpartieswhereonepartyagreesto pay the
otherpartyan amountof compensation.The two key featuresof ‘settlements’are:

it is the partiesratherthanthecourt or compensationauthority thatdeterminesthe
quantumof thedamagesunder the settlement,even if a court or compensation
authority subsequentlyratifiesthe agreement;and

a settlementis anagreementunderwhich the amountof compensationis fixed.
(The term ‘fixed’ is defined in subclause3(4). For an explanationof the meaning
of this term,refer to theclausenoteson subclause3(4)).

Subclause3(2) explainsthatwherethe Bill refersto anamount of compensationin
relationto a settlementor judgment, the referenceis to the total amount of compensation

) that is payableunder thesettlementor judgmentto a particularcompensableperson.

Subclause3(3) makesit clearthat if apaymentof compensationis madeto a third party
on behalfof, or at the direction of, the injured personin respectof whomthe
compensationhasbeenawarded,thatpaymentis treatedin the sameway under this
legislationasacompensationpaymentthatis madedirectly to the injured person.

Subclause3(4) definesthe meaningof theterm ‘fixed” as it is usedin this Bill, if an
amountof compensationis ‘fixed’ by an order or agreement,this meansthat oneof the
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following applies:

the total amountthat mustbe paid undertheorder or agreementis statedin the order
or agreement;or

the law underwhich the order or agreementwasmadestatesthe total amountthat
must be paid underthe orderor agreement;or

at the timethe orderor agreementis made, it is possibleto calculatethe total amount
Ihat must be paid under theorder or agreementby referring to the termsof theorder
or agreement;or

at the time the orderor agreementis made,it is possibleto calculatethe total amount
that must be paidunderthe order or agreement,by referringto the law underwhich
the orderor agreementwas made.

It shouldbe notedthat an agreementor order for the paymentof compensationwhich
doesnot ‘fix’ an amountof compensationmay be a ‘reimbursementarrangement’.

Examplesof the meaningof theterm 7lxed’:

- if a settlementdocumentstatesthat the compensationpayerwill pay to the
compensablepersonan amountequal to all ofthe injury-related caststhat havebeen
incurredby thecompensablepersonup to the date ofthesettlement,anda stated
dollar amountforj~etureinjury-related costs,an amount ofcompensationhas been
“fixed”. in this example,the amountofcompensationwouldbe “fixed’ evenif the
agreementstatedthat theamountis to hepaid in a seriesofinstalments,rather than
in one lumpsum. Thekeypoint is that the total amountthat is payableunderthe
settlementis fixed underthe agreement.

- if an order statesthat thecompensationpayer mustpay to the compensablepersonan
amountequal to all ofthe injury-relatedcoststhat havebeenincurredby the
compensablepersonup to the dateofthe order, andcontinueto meetall of the injury-
related costsincurredby the compensablepersonfromthe day on which the
agreementis made,butdoesnot state thetotal amountthat the compensationpayer
mustpay in thefuture, an amount ofcompensationhasnot been ‘fixed’ by the order.

Subclause3(5) providesthat if thepersonwho is seekingcompensationis seekingit on
behalfof thepersonwho sufferedthe injury, referencesin this legislationto the
claimant’sdetails, suchas nameandaddress,andto the injury, arereferencesto the 4
detailsof theinjured person.

Subclause3(6) makesit clearthat a court order will not be regardedasajudgmentuntil
all appealshavebeenresolvedor the time for appealinghasexpired.

Subclause3(7) providesthat the paymentof an amountinto a courtin thecourseof a
compensationclaim is not a paymentof compensationfor thepurposesof this legislation,
until such time asthe court releasesthat moneyto thepersonseekingcompensation,or to
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a third party on that person’sbehalf. An exampleof a situation wherean amountmight
be paid into a court is wherean offer of settlementhasbeenmadein relation to a
compensationclaim, and that offer has beenrejectedby thecompensationclaimant.The
personwho madethe settlementoffer might thenpay theamount of theoffer into acourt
so as to avoid paying intereston that sumshouldthe matterproceedto ajudgmentin
favour of thecompensationclaimant.

Subclause3(8) drawsa distinction betweeninstanceswherethepartiesreachan
agreementon all issuesin the compensationclaim, and those wherethe partiesagreeon
the issueof liability but havea court or compensationauthority makean orderor
judgmentdeciding theamount of damages. Subclause3(8) makesit clearthat the orders
or judgmentsin the latter categoryof caseswould not be consentordersor consent
judgmentsfor thepurposesof this legislation.

Clause4 - Definition of compensation

Thisclausemakesit clearwhich paymentswill or will not beregardedas “compensation”
under this legislation.

Subclause4(1) definesthecategoriesof paymentwhich are ‘compensation’underthis
Bill. ‘Compensation”is:

apaymentof damagesfor personalinjury;

apaymentthat is madeundera schemeof insuranceor compensationfor personal
injury, unlessthe recipienthascontributedto the payment;

apaymentin settlementof a personalinjury claim;

any othercompensationor damagespaymentfor personalinjury, exceptwherethe
recipientof the paymenthascontributedto thepayment.

Subclause4(1) specifically excludesfrom the definition of ‘compensation”a paymentthat
is madeundera schemeof insuranceor compensationif the recipienthascontributedto
thepayment.Thismeansthat theBill doesnot applyto paymentsthat aremadeunder
contractsfor privatehealthinsuranceor disability insurance,for example.

Subclause4(1) also makesit clear that a paymentthat is madein relationto an injury to a
‘ personmay be ‘compensation’underthe legislationevenif thepaymentis madeto

someoneotherthanthe personwho sufferedthe injury.

Subclause4(2) excludesthe following typesof paymentsfrom the definitionof
‘compensation’:

a paymentmadeby an individual who was not insuredor otherwiseindemnified
againstthe risk of liability for causingthe type of injury in question- however,this
exclusiononly appliesif the personwhocausedthe injury was not legallyrequiredto
be insuredor otherwiseindemnifiedagainstthat risk;
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criminal injuries compensation;

apaymentof anex gratiakind which doesnot extinguishthe injured person’slegal

right to claim compensationfrom thepersonwho makesthe payment.

The effectof subclause4(3) is that paymentsmadeby organisationsor bodieswhose
function is to indemnify, on a discretionarybasis, liability for causingpersonalinjury that
is incurredby their membersare includedwithin thedefinition of ‘compensation’.

Example

- an exampleofthekindof organisationthat is referredto in subclause4(3) is a
medicaldefenceorganisationwhich retainsa discretionto indemnifyor not indemnify
its membersagainstanyparticular claim that might bemadeagainstthem. If sucha
medicaldefenceorganisation,oroneofits members,makesa paymentin respectof
an injury causedbya member,that paymentis “compensation’within the meaningof
subclause4(1) andwouldnot be excludedby subclause4(2).

ClauseS - Application of this Act to mattersoccurringbefore the commencementof
this Act

This clausesetsoutthe way in which the legislationappliesto eventsthat occurbefore
the commencementof the legislation. The legislationwill not affect anycompensation
paymentsmadebefore it comesinto effect.

Subclause5(1) providesthat theBill will apply to an amountof compensationfixed by a
judgmentor settlementwherethe judgmentor settlementwas madeon or after the day
that the legislationcommenced.

Subclause5(2) providesthat theBill will apply to compensationpayableundera
reimbursementarrangementif thearrangementwas madeon or after theday on which the
legislation commenced.

Subclause5(3) providesthat theBill appliesto a settlement,judgmentor reimbursement
arrangementeven if the injury which led to the settlement,judgmentor arrangement
occurredbeforethe commencementof the legislation.

Subclause5(4) statesthat the Bill is capableof applying to any paymentof medicareor
nursinghomebenefits in connectionwith an injury that happenedbeforethe legislation
commenced,whetherthe medicarebenefit or nursing homebenefit is paid before,on or
afterthe day on which the legislationcommenced.

Clause6 - Crown to be bound

Subclause6(1) statesthat the legislationis intendedto bind the executivegovernmentsof
the Commonwealthandeachof the StatesandTerritories(“Territory’ is defined in 4
clause3).
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Subclause6(2) statesthatnothing in the legislation rendersthe executivegovernmentsof

theCommonwealth,Statesor Territoriesliable to prosecution.

PART 2- CONSEQUENCESOF COMPENSATION PAYMENTS

Division I - medicarebenefit

Clause7 - Reimbursementof amounts payable for professionalservices

This clauserelatesto compensationclaims in respectof which a reimbursement
arrangementhasbeenmade.

Subclause7(1) definesthe classof casesto which clause7 applies.Clause7 appliesif,
undera reimbursementarrangement,acompensablepersonhasan entitlementto have
their injury-relatedmedicalcostsreimbursedas andwheneverthose costsarise+ (For a
fuller explanationof the meaningof theterm “reimbursementarrangement’.refer to the
clausenotesto clause3, underthedefinition of “reimbursementarrangement”).

Example

- clause 7 wouldapplyto an entitlementto compensationby way ofreimbursementof
injury-relatedmedicalexpensesundertheSouthAustralian Workers’Compensation
and RehabilitationAct 1986or the Victorian TransportAccidentAct 1986.

Subclause7(2) statesthat medicarebenefitsare not payablefor aprofessionalservice
providedto the claimantin the following circumstances:

the claimanthasan entitlement,underareimbursementarrangement,to
reimbursementof injury-relatedmedicalexpenses;and

• underthatentitlement,the claimanthasalreadybeenreimbursedfor the whole or part
of thecostof the service.

Subclause7(3) statesthat if a medicarebenefit hasbeenpaid for a professionalservice
provided to a person,and thatpersonhasan entitlement,undera reimbursement
arrangement,to reimbursementof her or his injury-relatedmedicalexpenses,the person
is liable to repay the amountof themedicarebenefit.

Subclause7(4) statesthat subclause7(3) doesnot apply insofarasit imposesa tax, or
insofaras thatclausedealswith the impositionof taxation within the meaningof section
55 of the Constitution.It should be noted that, insofarassubclause7(4) hasthe effect that
subclause7(3) doesnot apply,clause5 of theHealthand Other Services(Compensation)
Care ChargesBill 1994 will apply.
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Clause8 - Recovering past payments of medicarebenefit from judgments and
settlements

Thisclausecreatesa liability on the part of a compensablepersonto repaythe amountof
injury-relatedmedicarebenefitsthat havebeenpaid to heror him if a judgmentor
settlementis madein respectof the injury.

Subclause8(1) statesthat if medicarebenefitshavebeenpaid for professionalservices
relatingto an injury, anda judgmentor settlementis madein respectof that injury, the
compensablepersonis liable to pay to the Commonwealthan amountequalto that of the
injury-relatedmedicarebenefitsthat havebeenpaid.

However, paragraph(c) of subclause8(I) makesit clear that the subclausedoesnotapply
if a liability hasalreadyarisen,underclause7, to pay an amountto the Commonwealth
in relation to thosebenefits.

Example

- ifmedicarebenefitsarepaidJhr treatmentrelating to an injury to a person,anda
reimbursementarrangementis subsequentlymadein respectofthat injury, a liability
arisesunderclause 7of this Bill to payan amountto the Commonwealthequal to the
amountof theinjury-related medicarebenefitsthat werepaidprior to themaking of
the arrangement.If at somelater point, there is an agreementJbr a redemptionof
the compensableperson’sentitlementsunder thereimbursementarrangement,that
redemptionwould bea “settlement” underthis Bill. Subclause8(1) wouldnot app~vto
that “settlement”becausea liability topay an amountequal to the relevant injury-
relatedmedicarebenefitshas alreadyarisen underclause 7.

Subclause8(2) relatesto the situation wherethe damagesor othercompensationawarded
to a personis reducedbecauseof contributorynegligence.The subclausestatesthat the
amountof medicarebenefitpaid prior to settlementor judgmentwhich the compensable
personwould otherwisebe requiredto repayis reducedby the sameproportionthat the
amountof compensationis reducedbecauseof the person’scontributorynegligence.

Example

- if the damagesor othercompensationawardedor agreedon is reducedby 40%
becauseofcontributorynegligenceon the part ofthe compensationclaimant, the
amountthat the claimantwouldotherwisehaveto payto the Commonwealthunder
this clausewouldalso he reducedby 40%.

Subclause8(3) dealswith judgmentsthat specifyan amount for medicalcostsalready
incurred. If theamount that is awardedfor pastmedicalcostsis less than theactual
amountof medicarebenefitspaid to the compensableperson,the amountawardedin the
judgmentis the amount that is payableto the Commonwealthunderclause8. Subclause 4
8(3) appliesonly to judgmentsasdefined in this Bill - it doesnot apply to settlementsor
consentjudgments.
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Subclause8(4) provides that ~heamount to be paidto the Commonwealthis payableby
thecompensableperson.

Subclause8(5) statesthat clause8 doesnotapply insofarasit imposesa tax, or insofaras
theclausedealswith the impositionof taxation within the meaningof section55 of the
Constitution.It shouldbe noted that, insofaras subclause8(5) has theeffect thatclause
8(4) doesnot apply,clause6 of theHealthand OtherServices(Compensation)Care
ChargesBill 1994will apply.

Division 2 - Nursing HomeBenefit

Clause9 - Reimbursementof amountspayablefor nursing homecare

Thisclausehas the sameeffect as clause7. exceptthat it relatesto nursinghomebenefits
ratherthan medicarebenefits.

Clause10 - Recoveringpast paymentsof nursinghomebenefitfrom judgmentsand
settlements

This clausehas the sameeffect as clause8, except that it relatesto nursinghomebenefits
ratherthan medicarebenefits.

PART 3- PAYMENTS TO THE COMMONWEALTH IN RESPECTOF

COMPENSATION PAYMENTS

Division I - Noticesaboutcompensationclaims etc.

Clause11 - Notice of claim

Thisclauseimposesarequirementon certainpartiesto notify the Health Insurance
Commission(the Commission)whena claim for compensationfor personalinjury is
made.

Subclause11(1) statesthat, if a claim for compensationfor personalinjury is made, the
personagainstwhom the claim is mademust give to the Commissionnotice of the claim.
The notice mustbe givenwithin the periodof time that is set down in subclause11(9).

Subclause11(2) providesthat, in certaincircumstances,subclause11(l) doesnot apply.
The effect of subclause(2) is that if a claim for compensationis madeagainsta person,
that persondoesnothave to give notice of theclaim in the following circumstances:

either

(a) the personagainstwhom theclaim is madeis insuredagainstthe risk of causingthe
type of injury in question.and,within the notification period, thepersonnotifies their
insurerof the claim; or
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(b) the personagainstwhom theclaim is madeis a memberof arepresentative
organisationwhich could exerciseits discretion to indemnify the personagainst the
claim, and, within the notification period, the personnotifies the representative
organisationof theclaim.

Subclause11(3)providesthat, if compensationfor personalinjury is claimeddirectly
from theinsurerof a person,or from a representativeorganisation,that insureror
representativeorganisationmust give noticeof the claim to the Commission.The notice
must be given within the period of time that is set down in subclause11(9).

Subclause11(4) requiresinsurersandrepresentativeorganisationsto notify the
Commissionof compensationclaimsif the following circumstancesapply:

aclaim for compensationfor personalinjury hasbeenmadeagainsta personwho is
insuredagainstsuchclaims, or whois a memberof a representativeorganisation
which couldexerciseits discretionto indemnify thepersonagainsttheclaim; and

thatpersoninforms their insurer or representativeorganisationthat the claim hasbeen
made.

UndersubparagraphI 1(4)(d), if the personagainstwhom the claim was madeinforms
their insureror representativeorganisationof the claim within 6 monthsof theclaim
beingmade,the insureror representativeorganisationmust notify the Commissionof the
claim within the periodof 6 monthsand28 daysfrom the dayon which the claim was
made.

Undersubparagraph1 1(4)(e), if thepersonagainstwhom the claim was madeinforms
their insureror representativeorgariisationof the claim more than6 monthsfrom the day
on which the claim was made,theinsureror representativeorganisationmust notify the
Commissionof the claim within 28 daysof being informed of theclaim.

SubclauseI 1(4A) appliesin the following circumstances:

aclaim for compensationfor personalinjury hasbeenmadeagainsta personwho is
insuredagainstsuchclaimsor who is a memberof a representativeorganisation
whichcould exerciseits discretionto indemnify thepersonagainstthe claim; and

within the notification period that is set downin subclause11(9), that personinforms
their insureror representativeorganisationthatthe claim hasbeenmade;and

someothereventoccursthat is requiredto be notified prior to theexpirationof 6
monthsand28 daysfrom the dayon which the claim was made.

The effectof subclauseI 1(4A) is that, in thesecircumstances,the last day of the period
within which the noticeof theclaim must be givento the Commissionunderclause 11 is
thesameas the last day of the period within which the otherevent is requiredto be 4
notified.
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&ainples

- Underclause /5 of the Health and OtherServicesCompensationBill 1994, the
Commissionmustbe notWedif a court or compensation authority setsa datefor a
hearing to determinea claimfin compensation.That noticemustbegiven within 28
daysofthe day on which thehearing date wasset. If a compensationclaim is made
againstan insuredpersonon / January in a givenyear, and thatpersoninforms their
insurerof theclaim on 1 February, undersubclause11(4), the insurerwould be
required to notify the Commissionofthe claim within theperiodof 6 monthsand 28
daysfrom / January. However, if on / March, a court set a date for a hearing to
determinethe claim, hoth the hearing date and the claim would have to be notified to
the Commissionon or before29 March.

- If thesantesituationoccurredas describedin the aboveexample,exceptthat the
hearing datewasset on 15 July, underclause15, the c’ommissionwouldhaveto be
notified ofthe hearing date on or before12 August.Sincethe day on which thatnotice
wouldhaveto be givendoesnot fall within the periodof 6 monthsand 28 daysfrom
the day on whichthe claim wasmade, suhclause1l(4A) would not apply. However,
undersuhclause11(4), the Commissionwould haveto be notWedofthe claim within
the periodof6 monthsand 28daysfrom 1 January.

Subclause11(5) setsout the information that mustbe included in a noticewhich is
requiredto be given to the Commissionunderclause1!. Subclause11(6) is self-
explanatory.

The effect of subclause11(7) is that thepersonagainstwhom the claim was madedoes
not haveto notify the Commissionof the claim if an insureror representativeorganisation
gives the notice to the Commissionwithin the notification periodas set out in subclause
11(9). It shouldbe noted that the personis not exemptedfrom the requirementto notify
theCommissionof theclaim if an insureror representativeorganisationnotifies the claim
after thenotification period hasexpired.

The effect of subclause11(8) is that a claim does not haveto be notified underclauseII
in thefollowing circumstances:

within the notification period that applies to claims underclauseii, thereis a
decisionby a court or compensationauthority that no amountof compensationhasto
be paid in respectof theclaim; or

within the notification period that appliesto claims underclauseII, the claimant
discontinuesthe claim without a settlement,judgmentor reimbursementarrangement
having beenmade.

Subclause11(9) setsthe notification periodwhich appliesto noticesthat are requiredto
be givenby a personunderclause11. The notification periodbeginson the day that the
claim was made.Theperiod endson whicheverof the following daysoccursearlier:
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the day occurring6 monthsafterthe claim wasmade;or

the last day of the period within which thepersonis required,undersomeother
provisionof Division 1 of Part 3 of thisBill, to give noticeof some otherevent
relating to the compensationclaim.

Esample

- underclause/5 ofthis Bi14 the Commissionmustbe notifiedif a court or
compensationauthoritysetsa datefor a hearing to determinea claimfor
compensation.Thatnoticemustbegiven within 28 daycofthe dayon which the
hearing datewas set. If a compensationclaim is madeon the daythis legislation
commences,and, 3 monthsafter that day. a court or compensationauthoritysetsa
datefor the hearing to determinethe claim, the notification periodunderclause/ 1
would end28 daysafterthe day on which the hearing datewas set.

It shouldbe notedthat adifferent notification period appliesto notification of claimsthat
areon foot at thetime the legislationcommences.The period for notification of such
claims is set out in clause12.

A failure to comply with clause11 may be anoffenceundersubclause26(1).

Clause12 - Claimsbeforecommencementof this Act

This clauseimposesa requirementon certainpartiesto notify the Health Insurance
Commissionwhena claim for compensationfor personalinjury wason foot whenthe
legislationcommences.

Subclause12(1) statesthat, if a claim for compensationfor personalinjury is made, the
personagainstwhom the claim is mademust giveto the Commissionwritten noticeof the
claim. The noticemustbegiven within the period of time that is set down in subclause
12(9).

Subclause12(2) providesthat, in certaincircumstances,subclause12(1) doesnot apply.
Theeffect of subclause12(2) is that if a claim for compensationis madeagainsta person,
that persondoesnot haveto give noticeof the claim in the following circumstances:

either

(a) thepersonagainstwhom theclaim is made is insuredagainstthe risk of causingthe 4
typeof injury in question,and,within the notification period, the personnotifies their
insurerof theclaim; or

(b) thepersonagainstwhom the claim is madeis a memberof a representative
organisationwhich could exerciseits discretionto indemnify the personagainstthe
claim, and,within the notification period, thepersonnotifies the representative 4
organisationof theclaim.



15

Subclause12(3) providesthat, if compensationfor personalinjury is claimeddirectly
from the insurerof a person,or from a representativeorganisation,that insureror
representativeorganisationmust give written noticeof the claim to theCommission.The
notice mustbe given within the periodof timethat is set down in subclause12(9).

Subclause12(4)dealswith the situation wherea claim is madeagainsta personwho is
insuredagainstsuchclaims,or who is a memberof a representativeorganisationwhich
could exerciseits discretionto indemnify the personagainstthe claim, and the person
notifies the insurer or representativeorganisationthat theclaim hasbeen made. There
are threedifferent time limits for notification dependingon whenthe personagainst
whom the claim is madenotifies the insureror representativeorganisation:

if the personnotifies the insureror representativeorganisationbeforethe legislation
commences,theinsureror representativeorganisationmust notify the Commission
within 12 monthsfrom the dateof commencement;

if the personnotifies the insureror representativeorganisationwithin 12 monthsafter
the legislationcommences,the insureror representativeorganisationmustnotify the
Commissionwithin 12 monthsand28 daysfrom thedateof commencement;or

if the personnotifies the insureror representativeorganisationafter 12 months from
the day thelegislationcommences,the insureror representativeorganisationmust
notify the Commissionwithin 28 daysfrom the datethe insureror representative
organisationis notified.

Subclause12(5) setsout the informationthat must be included in a noticewhich is
required to be given to the Commissionunderclause12. Subclause12(6) is self-
explanatory.

Theeffect of subclause12(7) is that thepersonagainstwhom theclaim wasmadedoes
not haveto notify the Commissionof theclaim if an insureror representativeorganisation
gives the notice to theCommissionwithin the notification periodas set out in
subclause12(9).

It shouldbe notedthat the personis not exemptedfrom therequirementto notify the
Commissionof theclaim if an insureror representativeorganisationnotifies the claim
after the notification period hasexpired.

‘ The effect of subclause12(8) is that a claim doesnot have to be notified underclause12
in the following circumstances:

within the notification period that appliesto claims underclause12, there is a
decisionby a court or compensationauthority that no amountof compensationhasto
be paid in respectof the claim; or

within the notification period that appliesto claims underclause12, the claimant
discontinuesthe claim without asettlement,judgmentor reimbursementarrangement
having beenmade.
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Subclause12(9) setsthe notification period which applies to noticesthat are required to
be given by a personunderclause12. Thenotification period runs from theday the claim
was madeuntil the earlierof the following days:

the day occurring 12 months,after the commencementof this legislation; or

the last day of theperiod within which theperson is required,undersomeother
provision of Division 1 of Part3 of this Bill, to give noticeof someotherevent
relating to the compensationclaim.

Example

- under clause/5 of this Bill, the commissionmusthe notifiedif a court or
compensationauthoritysetsa date fora hearingto determinea claimfor
compensation.That noticemusthegivenwithin 28 daysoftheday on whichthe
hearing c/ate wasset. if a compensationclaim is madebetbre this legislation
commences,and, 3 monthsafter that commencement,a court or compensation
authoritysetsa datefor thehearing to determinethe claim, the notification period
underclause12 wouldend28 daysafter the day on which the hearingdate wasset.

Clause13 - Reimbursementarrangements

Clause13 dealswith the notification requirementsthat apply to claims in respectof which
a reimbursementarrangementis made.

Subclause13(1) is intendedto exemptcertainclaims from the notification requirements
underclauses11 and 12. A compensationclaim doesnot haveto be notified underclauses
11 or 12 if, within 6 monthsof theclaim being made,a reimbursementarrangementis
madein relationto the claim.

It should benoted that, if no sucharrangementis madewithin 6 monthsof theclaim
being made, theclaim mustbe notified to theCommissionunder clauses11 or 12.

Subclause13(2) requiresthat, if a reimbursementarrangementis madelater than 6
months from theday on which theclaim was made,written noticeof the arrangement
mustbe given to the Commissionby thepersonwho is liable underthe arrangementto
reimbursethe claimant.

Clause 14 - Notice of intentionto reeoveramounts

This clauseauthorisesthe ManagingDirector of the Health InsuranceCommissionto give
to the “notifiable person”written noticethat, if a judgment,settlementor reimbursement
arrangementis made,the Commissionmay seekto recoveramountsdueundertheseActs
in respectof medicareand/or nursinghomebenefitsthat are or havebeenpaid to the
compensationclaimant.(The term “notifiable person” is defined in clause3 of this Bill).

A copy of any suchnotice that is issuedmust also be sent to the claimant.
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Clause 15 - Notice of forthcominghearingdate

This clauseis self-explanatory.

Clause 16 - Notice of failure or discontinuance of claim

If a compensationcaseterminates,eitherbecausetheclaim is unsuccessfulor becausethe
claimantformally discontinuesit, this clauserequiresthe notifiable personto notify the
Commissionwithin 28 daysof the terminationof the case.

However, undersubclause16(3), the Commissiondoesnot haveto be notified of the
terminationof a claim if theterminationoccurredbefore notice of the claim was required
to be given underthis Bill.

Clause17 - Notice to claimant

Thisclauseenablesthe ManagingDirector of the Commissionto requirethat a
compensationclaimantprovide information aboutcertainmedicaltreatmentandnursing
homecarethat hasbeenprovidedto the claimant.

Subclause17(1) authorisestheManagingDirector to give a written notice to a
compensationclaimantrequiring the claimantto providea written statementto the
Commission.Thestatementmust identify theprofessionalservices,if any, which have
beenprovidedto the claimantin the courseof treatmentof theinjury for which sheor he
is seekingcompensation,and in respectof which medicarebenefitshavebeenpaid.The
noticemay alsorequirethat the claimant’swritten statementmust specifywhetherany
nursinghomebenefit hasbeenpaid in relation to the injury.

Subclause17(2) requiresthat the notice issuedby the ManagingDirector must set out all
of the servicesfor which medicarebenefitshavebeenpaid sincetheinjury for which
compensationis beingsoughtoccurred.

Subclause17(3) setsout the information which mustbeincluded in the notice. The notice
muststatetheperiod within which the requiredinformation must be returnedto the
Commission.It must also statethatan extensionof that periodcanbe sought,and that the
claimanthasaright of reviewin relation to a decisionnot to grantsuch an extension.

Subclause17(4) allowsfor more thanonenotice to be given to the claimantin relation to
aclaim for compensation.

Subclause17(5) allowseithertheclaimantor the notifiablepersonto requestthatsucha
noticebegiven to the claimant,andsubclause17(6) specifiesthe period within which the
ManagingDirectormustcomply with sucha request.

Clause18 - Statementby claimantof pastbenefits

Subclause18(1) requirestheclaimantto provide the written statementreferredto in
clause17 within 28 daysof being given a noticeunder clause17.
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Subclause18(2) requiresthe statementto beverified by a statutorydeclaration.

Subclause18(3) allows extensionsof theperiod for returnof thestatementto be granted,
at the discretionof the ManagingDirector of the Commission,if theclaimant makesa
written requestfor such anextension.

Subclause18(4) providesthat if the statementis not returnedto the Commissionwithin
the prescribedperiod, all of the serviceslisted in the notice issuedby theCommission
will bedeemedto relateto the injury for which compensationis being sought.

Clause19 - Reconsiderationof decisionsaboutextensionsof the period for giving
statements

Thisclauseallows for review of decisionsaboutextensionof the period for returnof the
statementrequiredunderclause18. Undersubclause19(2), review of suchdecisionsis
availableonly where the claimantmakesa written applicationfor review within 28 days
of being informed of theManagingDirector’s decision.Subclause19(3) setsout the
ManagingDirector’sobligationsupon receiptof anapplicationunder clause19.

Clause20 - Effect of dateof hearingon period for giving statement

Clause20 dealswith the situation wherethe claimanthasbeengrantedan extensionof the
period for returnof the statementof pastbenefitswhich hasnot expiredat the time a
court or compensationauthority setsa datefor the hearingto determinea compensation
claim.

In thesecircumstances,the extensionis takento end28 daysafter the day on which the
hearingdate wasset or on the dateof the hearing,whicheveroccursfirst.

Clause21- Notice of pastbenefits

Subclause21(1) authorisesthe ManagingDirector to issuea notice to the notifiable
personafter having receivedthe claimant’swritten statementunderclause18, or after the
period for giving the statementhas expired,

Subclause21(2) statesthat the notice must set out the periodcoveredby the notice,and
the total amountof all medicareandnursing homebenefitspaid during that periodby the
Commonwealthfor servicesprovidedto the claimantthat related to the injury for which
compensationis being sought.

Subclause2 1(3) has the effect thatonly benefits identified in the claimant’sstatement
under clauselB canbe included in the notice.

Under subclause21(4) the noticemay also include informationaboutany amountswhich
may becomepayableunderthis Bill or the Health and OtherServices(Compensation)
Care ChargesBill 1994if the claim is finalised by wayof settlement,judgmentor 4
reimbursementarrangement.In addition, the noticemay include information about the
administrationfee which may becomepayableunderthe Healthand Other Services
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(Compensation)AdministrationPeeBiLl 1994 in the eventof a settlement,judgmentor
reimbursementarrangementbeing madein relationto theclaim.

Subclause21(5) statesthat the ManagingDirector must providea copy of any suchnotice
to the claimant.Subclause21(6)providesthatmorethanonenoticemay begiven to the
notifiable person in respectof the samecompensationclaim.

Subclause21(7) providesthat the claimantor the notifiablepersoncan requestthat such a
noticebe issued.However,it shouldbe noted that therearerestrictionson the
circumstancesin which sucha requestcanbe made,as set out in subclause2 1(9).

Subclause2 1(8) imposesvarioustime limits on the ManagingDirector for provisionof
sucha noticewhereone hasbeenrequested.

Clause22 - Restrictionon making settlements

Subclause22(1)prohibits the notifiablepersonfrom settlinga compensationcaseunlessa
noticehasbeenissuedunderclause21 within the periodof 3 monthsprior to the
settlement.

Thepurposeof this subclauseis to ensurethat, at the time a settlementfor a personal
injury claim is being negotiated,the compensationclaimantand the potential
compensationpayerareawareof the total amountof themedicareandnursing home
benefitsthathavebeenpaid for treatmentrelating to the injury in question.This will
enablethe partiesto ensurethat the amountof compensationthat is to be payableunder
the settlementtakesfull accountof theamount that will be payableto the Commonwealth
underthis legislation shoulda settlementbe made in relation to the claim.

A breachof subclause22(1) is punishableby a maximumof 12 monthsimprisonment.
However, it shouldbe noted that this is a maximumpenaltyonly and that, underthe
Crimes Act 1914, a courtcanchooseto imposeanappropriatefine instead.

Theeffect of subclause22(2) is that the notifiable personis prohibitedfrom paying an
amountof money into a court in connectionwith a compensationclaim unlessa notice
hasbeenissuedunder clause21 within the periodof 3 monthsprior to the making of the
payment.

The effectof subclause22(3) is that, if the notifiable personmakesa paymentinto court,

j a copyof the noticeissuedunderclause22 must be lodgedwith the courtat the time the
paymentis made. If that noticeis not lodged with the payment,the personwho madethe
paymenthasbreachedsubclause22(l).

Clause23 - Notice of judgment or settlement

If a judgmentor settlementis made in respectof a claim, this clauserequiresthat the
notifiablepersonmust give notice to the Commissionof that event, within 28 daysof its
occurrence.The clausesets out a numberof itemsof information which mustbe provided
in the noticeor which must accompanythe notice. Otherinformation that is requiredto
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be given will bespecified in disailowableinstruments.

Subclause23(5) qualifies the precedingsubclausesin that theCommissiondoesnot have
to be notified of a settlementor judgmentthat is a redemptionof a person’sentitlementto
compensationby way of periodicpayments,if redemptionof the person’sfuturemedical
costs is prohibitedby law.

Example

- an example of a “settlement” that would not be required to be notified under clause 23
is a redemption of an entitlement to periodicpaymentsunderthe Safety,Rehabilitation
and Compensation Act 1988.

Clause 24 - Notice of charge-claimsresulting in judgments or settlements

If the Commission receivesa noticeunderclause23 thata settlementor judgmenthas
beenmade in respectof a compensationclaim, the Managing~irector is required to issue
a noticeof chargeto the insureror compensationpayerwho is the notifiable personin
relation to the claim.

This noticemust specifythe total amountthat is payableto the Commonwealth,in respect
of the compensation,under this Bill or the HealthandOtherServices(Compensation)
Care ChargesBill 1994. The notice must also set out the totals of the amountsthat are
payableundertheseBills in respectof each type of benefit that hasbeen paid to or on
behalf of the compensableperson for servicesrelating to the compensableinjury -, that is,
nursinghomebenefitsand medicarebenefits. ln addition. the noticemustspecifythe
amount of any administration fee that is payable.

The effect of subclause24(3) is that the amounts that are specifiedas being payableunder
a clause24 notice ot’ chargecannotbe greaterthanthe amountor amountsshownin any
notice or notices that have been issued under clause 2! in relation to the compensation
claim.

Subclause24(4) sets theperiodwithin which the noticeof chargemustbe issued.

Subclause24(5) requiresa copy of the notice of chargeto be given to the compensable
person.

Clause 25 - Noticeof charge- claimsresulting in reimbursement arrangements (
Clause25 provides for the issueof a noticeof chargeby the Managing Director in
relation to a reimbursement arrangement. The ManagingDirector may issuea noticeof
chargeif the Commissionreceivesa noticeunderclause13 thatsuchan arrangementhas
beenmade.

The notice must specifythetotal amountthat is payableto theCommonwealthin respect 4
of thecompensationunderthis Bill or the Health and OtherServices(Compensation)Care
ChargesBill 1994.The notice must also setout the totals of the amounts that are payable
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undertheseBills in respectof eachtype of benefit thathasbeenpaid to or on behalfof
the compensableperson for servicesrelatingto the compensableinjury - that is, nursing
homebenefitsandmedicarebenefits. In addition, the noticemust specify theamountof
any administrationfee that is payable.

Theeffectof subclause25(3) is that theamountsthat are specifiedas being payableunder
a clause25 noticeof chargecannotbe greaterthan theamountor amountsshown in any
noticeor noticesthat havebeenissuedunderclause21 in relationto the compensation
claim.

Except in the circumstancesset out in subclause25(5), the ManagingDirector must issue
the noticewithin 3 monthsof receivingnotification, underclause13, that a
reimbursementarrangementhasbeenenteredinto.

Subclause25(5)setsthe period within which the ManagingDirector is required to issue
the noticewhere theclaimanthasbeengrantedan extension,undersubclause18(3) or
19(3), of theperiod for returning the statementof pastbenefits.The periodwithin which
the noticeof chargemustbeissued in thesecircumstancesis 60 daysfrom the day on
which the Commissionreceivesthe claimant’sstatementof pastbenefits,

Clause26 - Offences

Subclause26(1)providesthat it is an offencepunishableby a maximumof 6 months
imprisonmentfor apersonto refuseor fail to comply with the noticerequirementsunder
clauses11, 12, 13, 15, 16 or 23 without reasonableexcuse.

Subclause26(2) makesit an offencepunishableby a maximumof 12 months
imprisonmentfor a personto knowingly includefalse or misleadinginformation in any
noticeprovidedunderthoseclauses.

ft shouldbe notedthat theseare maximumpenaltiesonly and that, underthe CrimesAct
1914, acourt can chooseto imposean appropriatefine instead.

Division 2 - Paymentsto the Commonwealthin respectof amounts
of compensation

Clause27 - Limit on total amountpayablein respectof amountsof compensation

‘ Thisclauserelatesto caseswherethe amountof compensationfixed by the judgmentor
settlementis less than the sumof the amountsowedto the Departmentof Social Security
(DSS) in relationto the compensationunderits compensationrecoveryprovisionsand the
amountsthat would otherwisebe payableunderthis Bill and the ChargesBill. It allows
for a reductionof theamountowedto the CommonwealthundertheseBills, andgives
priority to DSS recoveries.The effectof this provisionis that combinedrecoveriesunder
theseActs and the DSS legislationcannotbe greaterthan the amountof compensation
awardedto thecompensableperson.

Clause 28 - Paymentsto the Commonwealth
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This clauseprovidesthat wherea compensationpayeror insureris given a noticeof
chargeunderclause24 or underclause25, thecompensationpayeror insurermust,
within 28 days,pay to theCommonwealththe amountspecifiedin the notice. Failure to
do so constitutesan offencepunishableby a maximumof 12 monthsimprisonment.

Clause 29 - Recoveryof amountspayableto the Commonwealth

Subclause29(1) provides that amountspayableunderthis Bill and the ChargesBill are
debtsdue to the Commonwealth.Amountspayableunderthe Administration FeeBiLl are
also recoverableas debtsto theCommonwealth.

Subclause29(2)provides that if a noticeof chargehasbeenissuedunderclauses24 or 25
and the compensationpayeror insurerhas failed to pay the amountshown in the notice,
or any partof it, as requiredby clause28, that amountis recoverablefrom the
compensationpayeror the insurerto whom the noticeof chargewasgiven.

Subclause29(3) allows for recoveryof amountsthat are owedunderthis Bill or the
ChargesBill in relation to an amountof compensationwheretherehasbeena failure to
notify the compensationclaim underclausesil or 12 or a failure to give noticeof a
settlementor judgmentunder clause23. The amount that is payableunderthis legislation
is recoverablefrom the insureror compensationpayerwho failed to comply with clauses
11, 12or23.

Subclause29(4) relatesto recoveryof amountsowedin respectof reimbursement
arrangements.The subclausestatesthat wheretherehasbeena failure to comply with
clause13, the amountis recoverablefrom the personor body who failed to comply with
that clause.This would be the personwho is liable underthe reimbursementarrangement
to reimbursethe claimant.

Subclause29(5) statesthat, if a personis liable to pay an amountto the Commonwealth
under subclauses29(3) or (4), that liability is not affectedby a paymentof compensation
by thatpersonto the compensableperson.

Erample

- subclause29(3) statesthat if a compensationpayerfaiLc to notify the Commissionofa
judgmentas requiredby clause23, theamount that is payableunderthis legislation in
respectofthecompensationawardedunderthejudgmentis recoverablefrom that
compensationpayer.Undersuhclause29(5), if fi.~llowingthe makingofthejudgment,
the compensationpayerpays someor all ofthe compensationto the compensable
person, theamountthat is owedto the Commonwealthin respectofthe compensation
is still recoverablefrom the compensationpayer.

Subclause29(6)provides thatwherethereis a settlementof a claim for compensationthat
breachesclause22, andan amountis payableto the Commonwealthunderthis legislation
in respectof thecompensationunder the settlement,thatamountis recoverablefrom the
notifiablepersonin relation to that claim. (The ‘notifiable person” would be the insurer
or the compensationpayerin relation to the claim).
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Subclause29(7) makesit clear that a person’sliability to paythe Commonwealthany
amountsowing undersubclause29(6) is not affectedby a paymentof compensationby
that personto the compensableperson.The clausealso makesit clear that the person’s
liability to pay the Commonwealthan amountundersubclause29(6) doesnot affect that
person’sliability to paycompensationto thecompensableperson- that is, the person
mustpayboth the amountthat is owedto the Commonwealthand the full amountof the
compensationthat is payableto thecompensablepersonunderthe settlement.If the
personwho hasa liability to pay theCommonwealthan amount undersubclause29(6)has
madeapaymentof compensationto the compensableperson,there is no right to recover
any part of that paymentfrom the compensablepersonon the ground that, despitethat
paymentof compensation,the amountthat is payableto theCommonwealthunderthis
legislation must still be paid by thepersonwho madethe compensationpayment.

Example

- if an insurersettlesa compensationclaim prior to issue ofa clause21 noticeofpast
benefits,the amountthat is owedto the Commonwealthunderthis legislation is
recoverablefrom the insurer. If the insurer paysthefull amountofthe compensation
agreedto underthesettlementto thecompensableperson, withoutfirst havingpaid
theamountthat is owedto the Commonwealthunderthis legislation, the amountowed
to the commonwealthis still recoverablefrom the insurer. Subsequentpaymentofthat
amountby the insurerdoesnot give rise to any right on thepan oftheinsurer to
recoveranyamountfrom thecompen.cahleperson.

Subclauses29(6) and29(7) addressthe situationwherea settlementhasbeenmadein
breachof clause22 (that is, thesettlementhas beenmadewithout a clause21 statement
of pastbenefitshaving beenissued). In this situation, the amountthat is owedto the
Commonwealthunder this legislationin respectof the settlementis recoverablefrom the
compensationpayeror insurerwho is liable to pay the compensationunderthe settlement.
in addition, the compensationpayeror insurermustpay to the compensablepersonthe
full amountof compensationthat is specified in the settlement.

Clause30 - Notice of chargesuspendsliability to pay compensationetc.

Theeffect of subclause30(l) is that if a noticeof chargehasbeenissued to a
compensationpayerand,underclause28, the compensationpayermustpay the amount
shownin the notice,thecompensationpayerdoes not haveto pay the compensation,or
any part of it, to the compensablepersonuntil whicheverof the following eventsoccurs
sooner:

theamountowed to the Commonwealthhasbeenpaid; or

28 daysfrom the issueof the notice of chargehaselapsed.

Subclause30(2)hasthe sameeffect in relationto the liability of an insurerto indemnify a
compensationpayer.

Subclause30(3) statesthatclause30 doesnot applyto anamount that is payableunder
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the Administration FeeAct. This meansthat a compensationpayercannotwithhold
paymentof the compensationto thecompensablepersonsolelyon the basisthat the
administrationfee hasnot beenpaid.

Clause31 - Paymentto the Commonwealthdischargesliability

The effect of subclause31(1) is thatwhena compensationpayerpaysto the
Commonwealththe amountthat is owed underthis legislation in respectof a settlement,
judgmentor reimbursementarrangement,the compensationpayer’sliability to pay
compensationto the compensablepersonis reducedby the amountof that payment.This
subclausealso makesit clearthat the compensableperson’sliability to pay the amount
owed to the Commonwealthunderthis Bill or theChargesBill is reducedby the amount
paid to the Commonwealthby thecompensationpayer.

The effect of subclause3 1(2) is thatwhenan insurerpaysto the Commonwealththe
amount that is owedunderthis legislationin respectof a settlement,judgmentor
reimbursementarrangement,the insurer’sliability to indemnify the compensationpayer
and thecompensationpayer’s liability to pay compensationto the compensablepersonare
both reducedby the amountof that payment.Thissubclausealsomakesit clear that the
compensableperson’sliability to pay the Commonwealththe amountspayableunderthis
Bill andthe ChargesBill is reducedby theamount paid to theCommonwealthby the
insurer.

It should be noted that, undersubclauses3 1(1) and31(2), paymentof the administration
feedoesnot affectthe respectiveliabilities of the insureror compensationpayer in
relation to thepaymentof compensationto the compensableperson.Paymentof the
administrationfee alsohasno effect on thecompensableperson’sliability in relation to
amountsthat are payableto the Commonwealthin respectof thecompensation.

Subclause3 1(3) dealswith the consequencesof paymentto theCommonwealthof an
amountthat an insureror compensationpayeris liable to pay undersubclause29(5).
Subclause29(5) providesthat if a settlementhas beenmadein contraventionof clause22
(that is, a settlementhasbeenmadeprior to a noticeof pastbenefitshaving beenissued
underclause21), the amountthat is payableunderthis legislationis recoverablefrom the
personwho contravenedclause22. Subclause3 1(3) providesthat, whenthat amountis
paid to the Commonwealth,that paymenthas the effect that thecompensableperson’s
liability to pay the amountsowedto the Commonwealthin respectof the settlementis
discharged.

It should be noted that, undersubclause31(3), paymentof the amountthat is owedto the (
Commonwealthdoesnot dischargeany partof theinsurer’sor compensationpayer’s
liability to pay the compensationto the compensableperson- the full amountof the
compensationthat wasagreedto under the settlementmuststill be paid.This subclauseis
intendedto addressthe fact that, if a settlementis madeprior to the issueof a clause21
statementof pastbenefits, the insureror compensationpayer,and the claimant,would not
havebeenin a position to ensurethat the amountthatwill be payableto the 4
Commonwealthunderthis legislationhasbeenincluded in the settlement.In this situation,
the compensationpayeror insureris thereforenot entitled to offset theamount thatmust
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be paid to the Commonwealthagainstthe amountthat is payableto the compensable
personunderthe settlement.

Subclause3 1(4) makesit clear that clause31 appliesin relationa paymentto the
Commonwealthby any person,other than the compensablepersonor a personacting on
that person’sbehalf.

Clause32 - Offenceto makepaymentbeforedischargingliability to the
Commonwealth

Subclause32(1) directsthat if ajudgmentor settlementhasbeenmade,the compensation
payeror insurermustnot payany part of the compensationto the compensableperson
beforea noticeof chargehasbeenissuedunderclause24, exceptin the following
circumstances:

(a) the periedwithin which the ManagingDirector wasrequiredto issuethe notice
of chargehasexpired;and

(b) if a noticeof pastbenefitsrelating to thecompensationclaim hasbeenissued
underclause21 within the periodof 3 monthsprior to thesettlementor
judgmentthat wasmadein relation to that claim, thecompensationpayeror
insurer withholdsan amountof the compensationsufficient to paythe total
amountthat is shown in that notice.

Subclause32(2) directsthat a compensationpayeror insurermustnot pay to a
compensablepersonany part of the compensationthat is payableundera settlementor
judgmentunlesstheamountpayableto the Commonwealthunderclause28 hasbeenpaid,
or the28 day period for paymentof that amounthasexpired. If the 28 day period has
expired,paymentof thecompensationmay be madeto the compensablepersonwithout
any offencebeing committed,as long as an amountof thecompensationsufficient to pay
theCommonwealthchargeis withheld. Paymentto the compensablepersonin
contraventionof this clauseis an offence, punishableby a maximumof 12 months
imprisonment.

Subclause32(3) directsthat wherethepersonliable to makethe compensationpayment
is a memberof a body that is a representativeorganisation,the prohibitions setout in
subclauses32(1) and (2) apply to the representativeorganisation,and to any insurersof
that organisation.

Subclause32(4) imposesthe sameobligationson insurersas thosewhich apply to
compensationpayersundersubclause32(2). The samepenaltyappliesin relationto a
breachof this subclause.

Subclause32(5)statesthat, if an amountof compensationis paid to a personprior to the
making of a settlementor judgmentin relation to the person’sclaim for compensation,
thatpaymentdoesnot affect the liability of the insureror compensationpayer to pay any
amountsthat are payableunderthis legislation.
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Erample

- in this Bill, a decisionby a court in a compensation ease is a “judgment” only 4f it is
no longer subject to appeal. if a compensation claim is heard by a court, and the
court makesa decisionin favourof thecompensationclaimant, hut that decisionis
appealedby thedefendant,therehas beenno “judgment” Jhr the purposesof this Bill.
In this situation, if the dej?ndantmadeapaymentto the claimantafter the court’s
decisionwasmade,hut hefi.’re the appealon that decisionhadbeenheard, that
paymentwould haveno effecton any liability that maysubsequentlyarise on the part
qf the defendantto pay amountsto the C’om,nonwealthunder this legislation.

The subclausealso providesthat, if anamount of compensationis paid to the
compensablepersonin contraventionof clause32, the amount owedto the
Commonwealthunderthis legislationmust still bepaid by the compensationpayer,
representativeorganisationor insurerwhich was liable to pay that amount.

Example

- a judgmentorders a defendantto pay $50,000to a compensationclaimant. Thetotal
amountthat is payableto the Commonwealthunderthis legislation in respectof the
compensationis $5,000, and the personwho is liable to pay that amountis the
defendant’s insurer. If that insurer paid $50,000to thecompensationclaimant,
without having paid theamountthat was owedto the Com,nonwealth,the insurer
wouldstill heliable to pay$5,000 to the Commonwealth.

Subclause32(6) providesthat, if an insureror compensationpayerpaysan amountof
compensationto the compensablepersonin contraventionof clause32, the compensation
payeror insurercannotthereafterrecoverany amountfrom the compensableperson.This
subclausepreventsa compensationpayer or insurerfrom seekingto recoverfrom the
compensablepersonany amountwhich should havebeenpaid to the Commonwealth,but
was insteadpaid to thecompensableperson.

PART 4- ADMINISTRATION

Division 1 - General

Clause33 - General administration of Act

This clausegivesthe Health InsuranceCommissionthe responsibility for general 4
administrationof the legislation, exceptfor Division 2 of Part 2, which dealswith nursing
homebenefits. That Division will beadministeredby the Aged andCommunityCare
Division of theDepartmentof HumanServicesandHealth.

Clause34 - Additional functions of the Commission

This clauseis self explanatory.
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Clause35 - Delegation

Subclause35(l) allowsthe ManagingDirectorof’ the Commissionto delegateany of her
or his powersunderthe Act to an officer of the Commission,or to a personoccupyingor
performing the dutiesof an office in the Departmentof Human Servicesand Health.

The Health InsuranceCommission’sexistingpowersof delegationunderthe Health
InsuranceCommissionAct 1973 are retainedundersubclause35(2).

Subclause35(3) authorisesthe Secretaryof the Departmentof HumanServicesand Health
to delegateany of the Secretary’spowersto anofficer of the Department,the Managing
Director of the Commission,or an officer of the Commission.

Division 2 - Powerto obtain information

Clause36 - ManagingDirectoretc. may obtain irifonnation etc.

Subclause36(1) empowersthe ManagingDirector of theHealthInsuranceCommission,
or an authorisedofficer, to requirea personto give information or producea document
wherethat information or documentmay assistin determiningcertainmattersrelating to
compensationclaims.

The matterswith respectto which informatioii or documentsmay be requiredto be given
areas follows:

whethera claim for compensationhasbeenmade

whether a judgment,settlementor reimbursementarrangementhasbeenmade

the amountof compensationfixed by the judgmentor settlement

what amount is or may be payableunderthis Bill, the ChargesBill, or the

AdministrationFeeBill in respectof the amountof compensation

whethera determinationshould bemadein relationto thecompensationclaim under
subsection18(1)of theHealth InsuranceAct 1973or subsection59(1) of theNational
Health Act 1953 and, if so, the termsof that determination.

Subsection18(1) of the Health InsuranceAct 1973 authorisesthe Ministeror a delegateto
) makea determinationas to whetheror not a compensationpayment,or an entitlementto

be paid compensation,includesa componentthat relatesto any medical expensesthat
havebeenincurred,or may beincurred in the future, becauseof thecompensableinjury.
Underthis provision, if thedecisionmakerdeterminesthat the compensationdoesinclude
such a component,sheor he may also makea determinationas to what proportionof the
compensationthat componentwill be deemedto comprise.A determinationthat is made

undersubsection18(1) is relevantto the questionof whethera personwho hasreceiveda
‘ paymentof compensationfor personalinjury will be precluded,undersubsection18(2) of

the sameAct, from claiming medicarebenefitsin the future for medicaltreatmentthat is
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relatedto the compensableinjury.

Subsection59(1)of the National HealthAct 1953 is identical to subsection18(1) of the
HealthInsuranceAct 1973,except that it relatesto nursinghome benefitsratherthan
medicarebenefits.

Subclause36(2) requiresthat the requestmust be madeby notice in writing andmustbe
given to the person.it should be noted that theActs InterpretationAct 1901 setsout the
meansby which a noticemay be given - it may be deliveredpersonally,or left at or sent
by prepaidpostto theperson’slast known address.

Subclause36(3)definesanauthorisedofficer for thepurposesof subclause36(1). An
“authorisedofficer” is a personappointedunder section8M of theHealth Insurance
CommissionAct 1973,or an officer of theCommission,or an officer of the Department
of HumanServicesandHealth appointedby the ManagingDirector of the Commissionby
meansof a signeddocument.

Clause37 - Content of Notices

Subclause37(1) details the requiredcontentsof a noticeissuedunderclause36. The
notice mustcontaindetailsof how therecipientof the notice is to give the information, or
how the documentis to beproduced. It mustalso statethe time limit for provisionof the
information or document,and must specify theofficer to whom the information or
documentis to be given. The noticemustalsostatethat it hasbeenissuedunder section
36 of the Healthand OtherServices(Compensation)Act1994.

Subclause37(2)specifiesa minimum periodof 28 daysafter issueof thenotice for
provision of theinformation. A longerperiod may be set.

Subelauses37(3) and (4) are self-explanatory.

Subclause37(5) specifiesthat the term “officer of theCommission”,used throughoutthis

clause,includesa referenceto a personto holding delegatedpowerunderclause35.

Clause38 - Offences

Subclause38(1) directsthat a personmust not, without reasonableexcuse,refuseor fail
to comply with arequestfor information issuedunderclause36.

The penaltyfor refusalor failure to comply with anotice issuedunderclause36 is 4
imprisonmentfor 6 months.It shouldbe noted that this is a maximumpenaltyonly and
that, underthe CrimesAct 1914, a court canchooseto imposean appropriatefine
instead.

1
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Subclause38(2) directsthat a personmust not give information in responseto anotice
issuedunderclause36 which is falseor misleadingin a materialparticular.Further,a
personmustnot producea documentcontaininginformation that is falseor misleadingin
a materialparticularunlessthat information is identified by thepersonas falseor
misleading.

The maximumpenalty for provisionof falseor misleadinginformation,or provisionof a
documentwhich is falseor misleading,is 12 monthsimprisonment. It shouldbe noted
that this is a maximumpenaltyonly and that, underthe CrimesAct 1914,a courtcan
chooseto imposean appropriatefine instead.

Subclause38(3) providesthat the fact that the information or documentwhich is sought is
or could be subjectto legal professionalprivilege doesnot, of itself, constitutea
reasonableexcusefor failing to comply with a notice issuedunderclause36. Similarly, a
contractualobligation not to relay the information or documentto any third party is not a
“reasonableexcuse”for failing to comply with a requirementto provide information
underclause36. Theseprovisionsare an importantfeatureof this Bill becausethey will
improve the transparencyof settlementsandjudgmentsin compensationcases.

Subctause38(4)provides that the information requestedin a notice issuedunderclause36
mustbe producedeven if this may tend to incriminatethe personwho producesit.

However, undersubclause38(5), evidenceof any information givenor documents
producedin responseto a requestmadeunderclause36 cannotbe usedagainsttheperson
in any criminal proceedings.This subclausealso providesthat evidenceof any
information, documentor thing obtainedasa result of a personhaving given information
or produceda documentcannotbeusedagainstthe personwho gavethe information or
producedthedocument.However,the protectionaffordedby this subclausedoesnot
apply to anoffenceundersubclauses38(1)or (2) - that is, the offenceof refusingor
failing to give the required information,or the offenceof knowingly giving information
that is falseor misleading.

Clause39 - Exemption

This clause provides an exemption to clause 38 in that a person is not required to give
information or producea documentwheredoing so would contravenea law of the
Commonwealth.

PART 5- MISCELLANEOUS

Clause40 - Form of notices

This clausedescribestheform in which noticesare to be given to the Commissionunder
this legislation.

Clause41 - Regulations

Thisclauseconfersa generalregulationmaking poweron the Governor-General.

Printed by Authority by the CommonwealthGovernment Printer



I

1


