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HEALTh AND OTHERSERVICES(COMPENSATION)BiLL 1994

p GENERAL OUTLINE

This Bill is oneof a packageof relatedBills designedto addressthe problem of double
dipping in healthandcommunityservicesprogramsby compensablepeople.This problem
was identified in a public discussionpaperpreparedby the Reviewof the Relationship
betweenCompensationandHealthandCommunityServicesPrograms.

Doubledipping occurswhena personreceivesa compensationpaymentto cover medical
andothercarecostsin relation to a compensableinjury anddoesnotreimbursethe costs
of servicesalreadyreceivedthroughprogramssubsidisedby the Commonwealth.

TheBill providesfor therecoveryof medicareandnursinghomebenefitspaid for services
in respectof theperson’scompensableinjury priorto compensationbecomingpayable.
Theamountof benefitsthatwerepaidwill be reimbursedto theCommonwealthby the
insurer,or othercompensationpayer,at the timecompensationbecomespayable. Where
an amountof compensationis reducedbecauseof contributorynegligenceon the partof
the compensableperson,the reimbursementto theCommonwealthis reducedby the same
proportion.

The Bill appointsthe Health InsuranceCommissionas the Commonwealth’sagentfor
recoveryof healthandcommunity servicesbenefitspaid in relation to servicesrenderedto
compensablepeople.The HealthInsuranceCommissionis the statutoryauthority which
administersthe medicareprogram.

The Bill requiresall insurersandother compensationpayersto notify the HealthInsurance
Commissionof all claims lodgedfor compensationwhereliability is not acceptedwithin 6
monthsof the dateof the claim. It alsorequiresnotificationof variouseventsin the
claim’s progress,andwhenthecompensationcaseis finalised.

Consequentialamendmentsareincludedin the Health and OtherServices(Compensation)
(ConsequentialAmendments)Bill 1994.

FINANCIAL IMPACT STATEMENT

The packageof Bills is expectedto result in annualsavingsof 54Dm.

Insurersandcompensationpayersassertthat they pay hilly for theseservicesto
compensablepeople,throughvariouscomponentsofjudgmentsandsettlements,and that
they do not cost-shift to the Commonwealth.Hence,this legislationshouldnot result in
any additional costson insurersor compensationpayersin termsof amountsof
compensationpaid.

The administrativecostsassociatedwith provisionsare to be fundedthroughan

administrativefeepayableby insurersandcompensationpayersat the timean amountof
compensationbecomespayableandan amountmust be reimbursedto the Commonwealth.
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This fee is imposedby anotherBill in this package,theHeal/h andOther Services
(Compensation)AdministrationFeeBill 1994.That Bill providesfor a two tier fee - $150
for claims finalised within 5 yearsof thedateof injury, and$300for claims finalised later
than this. The additionalcost of storingdataandrecoveringinformation for longterm
claims is reflectedin this fee difference.

4
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NOTES ON CLAUSES

PART 1- PRELIMINARY

ClauseI - Short title

This is a formal provisionthat statesthat the Act will be calledtheHealth and Other
Services(Compensation)Act 1994.

Clause2 - Commencement

Subelause2(I) providesthat the legislation will come into force on a day that will be
publicly notified in a proclamation. However, subelause2(2) providesthat, in the event
that the legislationdoesnotcommenceundersubclause2(1) within 3 monthsafter the
legislationreceivesthe RoyalAssent,it is to commenceon the first day after that period.

Clause3 - Definitions

This clausedefinesthe importanttermsthat are usedthroughoutthe Bill. Theseclause

notesexplainsomeof the more importantdefinitions.
“claimant” meansany personwho is seekingcompensationfor personalinjury. The
definition of “claimant” includesa personwho is seekingcompensationon behalfof
anotherperson,wherethat otherpersonsufferedan injury for which the compensationis
being sought.

Example

- an exampleofa situation in whichthe “claimant” wouldbea person who is
seekingcompensationon beha(fofanotherpersonis wherea parentbrings an
actionfor compensationon behaqofan injuredchild whois a minor.

“compensableperson” includesa personwho is entitled to receivea compensation
paymentanda personwho hasreceiveda compensationpayment.The definition also
includesthe estateof suchaperson.

“compensationauthority” is theterm usedto refer to a personor body, the functionsof
which includedeterminingamountsof compensation.Examplesof compensation
authoritiesare Comcare,the Victorian TransportAccident Commission,andthe Victorian
WorkCoverAuthority.

“compensationpayer” meansany personor any Commonwealth,Stateor Territory
authority that is liable to payan amountof compensation,whetherby a settlement,
judgmentor reimbursementarrangement.This term would includeemployerswho areself-
insurersandcarry their own risk for work-relatedcompensationclaims, without a contract
of insurance.
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“insurer” is definedto includea personwho is liable underan insurancecontractto
indernnil5,a compensationpayeror otherpersonagainstwhom a claim for compensation
is made.

“judgment” refersto an orderby a court or compensationauthority which fixes an
amountof compensationto bepayable.The key featureof a judgmentis that thequantum
of damagesis determinedby a third party such as a court or tribunal, ratherthan agreed
by the partiesto the compensationclaim.

“law” refersto boththe eomnonlaw and to legislation.

“notiflable person” is theterm usedin the Bill to indicatewho mustprovidevarious
noticesto the Commissionin relationto compensationcases.The definition providesthat
wherethereis a contractor arrangementbetweenan insurerand thepersonagainstwhom
a compensationclaim is made,and,underthatcontractor arrangement,the insurermust
pay any compensationthat becomespayablein respectof the claim, the notifiable person
is the insurer. Wherethe personagainstwhom the claim is madeis a memberof a
representativeorganisationthat candecideto pay the compensationthat the memberis
liable to pay, then the notifiable personis therepresentativeorganisation. In othereases,
the notifiablc personis thc personagainstwhom the claim is made.

“reimbursementarrangement”refersto arrangementsunderwhich a personhasan
entitlementto compensationby wayof reimbursementof certaininjury-relatedcostsas
andwheneverthosecostsarise. Thecostswhich areto be reimbursedunderan
arrangementof this type includethose for which medicarebenefitsor nursinghome
benefitsare, or would normally be,payable.

Thereare a numberof ways in which suchan arrangementcould be made.Some
examplesare:

• anarrangementthat is madeby way of a written agreement;

an arrangementthat arisesby way of an orderof a court or tribunal;

• anarrangementthat arisesby way of a decisionthat is madeby a compensation
authority.

The key featureof a “reimbursementarrangement”is that thetotal amountof
compensationthat is to be paidto the injured personis not statedin or underthe
arrangement,andcannotbe determinedby referenceto the termsof the arrangement.
Rather,the amount of compensationthat will haveto be paid includessomeor all of the
costsof fhture servicesfor which medicareor nursinghomebenefitswould normally be
payable,as well as whateveramountof suchcostshavebeenincurredprior to the making
of the arrangement.

At thetime the arrangementis made,the amountof suchcoststhat will arisein the future
cannotbe known. A compensationpayer’sor insurer’sliability to paycompensationunder
a reimbursementarrangementis thereforeopen-ended- that is, at the timethe arrangement
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is made,it is not possibleto quanti5’,as a dollar figure. the amountof compensationthat
will haveto be paid underthe arrangement.

it shouldbe notedthat a “reimbursementarrangement”may includean entitlementto
compensationby way of paymentsother than reimbursementof the costsreferredto
above.For example,a reimbursementarrangementmight entitle the compensablepersonto
ongoingperiodic incomereplacementpayments,in additionto the reimbursementof the
costsof injury-relatedservicesfor which medicareandnursinghomebenefitswould
normally be payable.

It shouldalso be notedthat the reimbursementof the costof injury-relatedservicesunder
a reimbursementarrangementcould bemadeby way of paymentsof thosecostsdirectly
to theproviderof the service,ratherthan to the compensableperson.

Example

- examplesof “reimbursementarrangements”are entitlementsto compensationby
way ofreimbursementof injury-relatedexpensesunder the SouthAustralian
Workers’ CompensationandRehabilitationAct 1986or the Victorian Transport
AccidentAct 1986.

“representativeorganisation”is theterm usedto refer to an organisationto which the
personagainstwhom a claim hasbeenmadebelongs,wherethatorganisationoffers
discretionaryindemnity to its membersif theybecomeliable to pay compensation.An
exampleof a representativeorganisationis a medicaldefenceorganisation.

“settlement”refersto an agreementbetweenpartieswhereoneparty agreesto pay the
otherpartyan amountof compensation.The two key featuresof “settlements”are:

it is thepartiesratherthanthe courtor compensationauthority that determinesthe
quantumof the damagesunderthe settlement,evenif a court or compensation
authority subsequentlyratifies the agreement;and

• a settlementis anagreementunderwhich the amountof compensationis fixed.
(The term “fixed” is definedin subclause3(4). Foran explanationof the meaning
of this term, referto the clausenoteson subclause3(4)).

Subelause3(2) explainsthat wherethe Bill refersto an amountof compensationin
relationto a settlementor judgment,the referenceis to the total amountof compensation
that is payableunderthe settlementor judgmentto a particularcompensableperson.

Subelause3(3) makesit clear that if a paymentof compensationis madeto a third party
on behalfof, or at thedirection of, the injured personin respectof whom the
compensationbasbeenawarded,that paymentis treatedin the sameway underthis
legislation as a compensationpaymentthat is madedirectly to the injured person.

Subclause3(4)definesthe meaningof the term “fixed” as it is usedin this Bill. If an
amountof compensationis “fixed” by anorder or agreement,this meansthat oneof the
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following applies:

thetotal amount thatmustbe paid underthe order or agreementis statedin the order
or agreement; or

the law underwhich the orderor agreementwasmadestatesthetotal amountthat
mustbe paid underthe order or agreement;or

at the time the order or agreementis made, it is possibleto calculate the total amount
that must be paid under theorder or agreementby referringto the terms of the order
or agreement;or

at thetime the order or agreementis made,it is possibleto calculatethe total amount
that must be paid under the order or agreement,by referring to the law under which
the order or agreementwasmade.

It shouldbe notedthat an agreementor order for the paymentof compensationwhich does
not “fix” an amountof compensationmay be a “reimbursementarrangement”.

Examplesof themeaningof theterm ‘fixed”:

- ([a settlementdocumentstatesthat thecompensationpayerwill payto the
compensablepersonan amountequal to all of the injurv-relatedcoststhat havebeen
incurredby the compensableperson up to the dateofthesettlement,anda stated
dollar amountforfuture injury-relatedcosts,an amountofcompensationhasbeen
‘fixed”. in this example,theamountofcompensationwouldbe ‘fixed” even ([the
agreementstatedthat theamountis to bepaid in a seriesofinstalments,rather than
in one lump sum.The keypoint is that thetotal amountthat is payableunder the
settlementisfIxedunder theagreement.

- ([an order statesthat the compensationpayermustpay to thecompensablepersonan
amountequal to all ofthe injury-relatedcoststhat havebeenincurredby the
compensablepersonup to thedateofthe order, andcontinueto meetall ofthe injury-
relatedcostsincurredby the compensablepersonfrom theda on which the
agreementis made,but doesnotstatethe total amountthat the compensationpayer
mustpay in thefuture, an amountof compensationhasnot been‘fixed” by the order.

Subelause3(5) providesthat if the pcrsonwho is seekingcompensationis seekingit on
behalfof the personwho sufferedthe injury, referencesin this legislationto the claimant’s
details, suchas nameandaddress,and to the injury, arcreferencesto the detailsof the
injuredperson.

Subclause3(6) makesit clearthat a court order will not be regardedas a judgmentuntil
all appealshavebeenresolvedor thetime for appealinghasexpired.

Subelause3(7) providesthat the paymentof an amountinto a courtin thecourseof a
compensationclaim is not a paymentof compensationfor the purposesof this legislation,
until suchtime as the court releasesthat money to the personseekingcompensation,or to
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a third party on that person’sbehalf. An exampleof a situationwhere anamountmight be
paid into a court is wherean offer of settlementhasbeenmadein relationto a
compensationclaim, and that offer hasbeenrejectedby thecompensationclaimant.The
personwho madethe settlementoffer might then pay the amountof the offer into a court
so as to avoid paying intereston that sumshouldthe matterproceedto a judgmentin
favour of the compensationclaimant.

Subelause3(8) thawsa distinction betweeninstanceswherethepartiesreachan agreement
on all issuesin the compensationclaim, and those wherethe partiesagreeon the issueof
liability but havea court or compensationauthority makean order or judgmentdeciding
theamountof damages.Subclause3(8) makesit clear that theordersor judgmentsin the
latter categoryof easeswould not be consentordersor consentjudgmentsfor thepurposes
of this legislation.

Clause4 - Definition of compensation

This clausemakesit clearwhich paymentswill or will not beregardedas “compensation”
underthis legislation.

Subclause4(1)definesthecategoriesof paymentwhich are “compensation”underthis
Bill. “Compensation”is:

a paymentof damagesfor personalinjury;

a paymentthat is madeundera schemeof insuranceor compensationfor personal

injury, unlessthe recipienthascontributedto thepayment;

a paymentin settlementof a personalinjury claim;

anyothercompensationor damagespaymentfor personalinjury, exceptwherethe
recipientof the paymenthascontributedto thepayment.

Subelause4(1) specifically excludesfrom thedefinition of “compensation”a paymentthat
is madeundera schemeof insuranceor compensationif therecipienthasconiributedto
the payment.Thismeansthat theBill doesnot apply to paymentsthatare madeunder
contractsfor privatehealthinsuranceor disability insurance,for example.

Subclause4(1)also makesit clear that a paymentthat is madein relationto an injury to a
personmay be “compensation”underthe legislationeven if the paymentis madeto
someoneotherthan the personwho sufferedthe injury.

Subelause4(2)excludesthe following typesof paymentsfrom thedefinitionof
“compensation”:

a paymentmadeby an individual who wasnot insuredor otherwiseindemnified
againstthe risk of liability for causingthe typeof injury in question- however,this
exclusiononly appliesif the personwho causedthe injury wasnot legally requiredto
be insuredor otherwiseindemnified againstthat risk;
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• criminal injuries compensation;

a paymentof an ex gratiakind which doesnot extinguish the injured person’s legal
right to claim compensationfrom the personwho makesthe payment.

The effect of subclause4(3) is that paymentsmadeby organisationsor bodieswhose
function is to indemnii3’, on a discretionarybasis, liability for causingpersonalinjury that
is incurredby their membersare includedwithin the definitionof “compensation”.

Example

- an exampleofthekind oforganisation that is referredto in subclause4(3) is a
medicaldefenceorganisationwhich retainsa discretionto indemnifyor not indemn~fji
its membersagainstanyparticular claim that might be madeagainstthem.If such a
medicaldefenceorganisation,or oneofits members,makesa paymentin respectof
an injury causedby a member,thatpaymentis ‘~ompensation”within the meaningof
subelause4(I) and wouldnot be excludedby subclause4(2).

Clause S - Application of this Act to mattersoccurringbeforethe commencementof
this Act

This clausesetsout the way in which the legislationappliesto eventsthat occurbefore
the commencementof the legislation. The legislationwill not affect any compensation
paymentsmadebefore it comes into effect.

Subclause5(1) providesthat the Bill will apply to an amountof compensationfixed by a
judgmentor settlementwherethejudgment or settlementwas madeon or after theday
that the legislationcommenced.

Subelause5(2) providesthat theBill will apply to compensationpayable under a
reimbursementarrangementif the arrangementwasmadeon or afterthe day on which the
legislation commenced.

Subclause5(3) providesthat theBill applies to a settlement,judgmentor reimbursement
arrangementevenif the injury which led to thesettlement,judgmentor arrangement
occurredbeforethe commencementof the legislation.

Subelause5(4) statesthat the Bill is capableof applying to any payment of medicare or
nursinghomebenefitsin connectionwith an injury that happenedbefore the legislation
commenced,whetherthemedicarebenefitor nursing homebenefit is paid before,on or
after the day on which the legislationcommenced.

Clause6 - Crown to be bound

Subclause6(1) statesthat the legislation is intended to bind the executivegovernmentsof
the Commonwealthandeachof the StatesandTerritories(“Territory” is definedin
clause 3).
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Subclause6(2) statesthatnothing in the legislationrenderstheexccutivegovernmentsof
the Commonwealth,Statesor Territories liable to prosecution.

PART 2- CONSEQUENCESOF COMPENSATION PAYMENTS

Division I - medicarebenefit

Clause7 - Reimbursementof amountspayablefor professionalservices

This clauserelatesto compensationclaims in respectof which a reimbursement
arrangementhasbeenmade.

Subclause7(1) definesthe classof casesto which clause7 applies.Clause7 appliesif,
undera reimbursementarrangement,a compensablepersonhasanentitlementto have
their injury-relatedmedicalcostsreimbursedas andwheneverthosecostsarise.(For a
fuller explanationof the meaningof the term “reimbursementarrangement”,refer to the
clausenotesto clause3, underthe definition of “reimbursementarrangement”).

Example

- clause7 wouldapply to an entitlementto compensationby wayof reimbursementof
in/wy-relatedmedicalexpensesunder theSouthAustralian Workers’Compensation
and RehabilitationAct 1986 or the Victorian TransportAccidentAct 1986.

Subclause7(2) statesthat medicarebenefitsare notpayablefor a professionalservice
providedto theclaimant in the following circumstances:

the claimanthasan entitlement,undera reimbursementarrangement,to reimbursement
of injury-relatedmedicalexpenses;and

• underthat entitlement,the claimanthas alreadybeenreimbursedfor the wholeor part
of the costof the service.

Subelause7(3)statesthat if a medicarebenefithasbeenpaid for a professionalservice
providedto a person,and that personhasan entitlement,undera reimbursement
arrangement,to reimbursementof heror his injury-relatedmedical expenses,the personis
liable to repaythe amountof themedicarebenefit.

Subclausc7(4) statesthat subelause7(3) doesnot apply insofarasit imposesa tax,or
insofaras that clausedealswith theimpositionof taxationwithin themeaningof section
55 of the Constitution.It shouldbe notedthat, insofaras subclause7(4) hastheeffect that
subelause7(3) doesnot apply. clauseS of theHealth and OtherServices(Compensation)
Care ChargesBill 1994 will apply.
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Clause8 - Recoveringpastpaymentsof medicare benefit from judgments and
settlements

This clausecreatesa liability on the partof a compensableperson to repaytheamountof
injury-relatedmedicarebenefitsthathavebeenpaid to her or him if a judgment or
settlementis madein respectof the injury.

Subclause8(1)statesthat if medicarebenefits have been paid for professional services
relatingto an injury, andajudgmentor settlementis madein respect of that injury, the
compensablepersonis liable to pay to the Commonwealthan amountequalto that of the
injury-relatedmedicarebenefitsthathavebeenpaid.

However,paragraph(c) of subclause8(1) makesit clearthat the subelausedoesnot apply
if a liability hasalreadyarisen,underclause7, to pay an amountto theCommonwealthin
relationto thosebenefits.

Example

- ~[medicarebenefitsarepaidfor treatmentrelating to an injury to a person,and a
reimbursementarrangementis subsequenhymadein respectof that injury, a liability
arisesunderclause7 ofthis Bill to pay an amountto the Commonwealthequalto the
amountofthe injury-relatedmedicarebenefitsthat werepaidprior to themakingof
the arrangement.If at somelaterpoint, there is an agreementfor a redemptionof
the compensableperson~sentitlementsunder thereimbursementarrangement,that
redemptionwouldbe a ‘isettlement” under this BilL Subclause8(1) would not apply to
that ‘~settlement”becausea liability to pay an amountequalto the relevantinjury-
relatedmedicarebenefitshasalreadyarisen underclause7.

Subclause8(2) relatesto the situation wherethedamagesor othercompensationawarded
to a personis reducedbecauseof contributory negligence.The subclausestatesthat the
amountof medicarebenefitpaid prior to settlementor judgmentwhich thecompensable
personwould otherwisebe requiredto repayis reducedby the sameproportionthat the
amountof compensationis reducedbecauseof the person’scontributory negligence.

Example

- if the damagesor other compensationawardedor agreedon is reducedby40%
becauseofcontributory negligenceon thepart ofthecompensationclaimant, the
amountthat the claimantwouldotherwisehaveto pay to the Commonwealthunder
this clausewouldalso be reduced&v 40%.

Subelause8(3) dealswith judgmentsthatspecifyan amount for medical costsalready
incurred.If the amountthat is awardedfor pastmedicalcostsis less than the actual
amountof medicarebenefitspaidto the compensableperson,the amountawardedin the
judgmentis the amountthat is payableto theCommonwealthunderclause8. Subclause
8(3) appliesonly tojudgmentsasdefined in this Bill - it doesnot applyto settlementsor
consentjudgments.
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Subelause8(4) providesthat the amountto bepaid to theCommonwealthis payableby
the compensableperson.

Subelauso8(5) statesthat clause8 doesnot apply insofarasit imposesa tax, or insofar as
the clausedealswith the impositionof taxation within the meaningof section55 of the
Constitution.It shouldbe notedthat, insofaras subclause8(5) hasthe effect thatclause
8(4) doesnotapply,clause6 of the Health andOther Services(Compensation)Care
C’harges Bill 1994 will apply.

Division 2 - NursingRomeBenefit

Clause9 - Reimbursementof amountspayablefor nursinghomecare

Thisclausehasthe sameeffect as clause7, exceptthat it relatesto nursinghomebenefits
ratherthan medicarebenefits.

Clause10 - Recoveringpast paymentsof nursinghome benefitfrom judgmentsand
settlements

Thisclausehasthe sameeffect as clause8, exceptthat it relatesto nursinghomebenefits
ratherthan medicarebenefits.

PART 3- PAYMENTS TO THE COMMONWEALTH IN RESPECT OF
COMPENSATION PAYMENTS

Division I - Noticesaboutcompensationclaims etc.

ClauseII - Notice of claim

This clauseimposesa requirementon certainpartiesto notify the HealthInsurance
Commission(the Commission)whena claim for compensationfor personalinjury is
made.

Subclause11(1) statesthat, if a claim for compensationfor personalinjury is made,the
personagainstwhom theclaim is mademustgive to theCommissionnoticeof the claim.
The noticemustbe given within the periodof time that is set down in subclause11(9).

Subclause11(2) providesthat, in certaincircumstances,subclause11(l) doesnot apply.
The effect of subclause(2) is that if a claim for compensationis madeagainsta person,
that persondoesnothave to give noticeof the claim in the following circumstances:

either

(a) thepersonagainstwhom the claim is madeis insuredagainsttherisk of causingthe
typeof injury in question,and,within the notification period, thepersonnotifies their
insurerof the claim; or
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(b) the personagainstwhom theclaim is madeis a memberof a representative
organisationwhich could exerciseits discretionto indemnify the personagainstthe
claim, and, within the notification period, the personnotifies the representative
organisationof the claim.

Subclause11(3) providesthat, if compensationfor personalinjury is claimeddirectly from
the insurerof a person,or from a representativeorganisation,that insureror representative
organisationmustgive noticeof the claim to the Commission.The notice mustbe given
within the period of time that is set downin subclause11(9).

Subelause11(4) dealswith the situation wherea claim is madeagainsta personwho is
insuredagainstsuchclaims,or who is a memberof a representativeorganisationwhich
could exerciseits discretionto indemnify the personagainsttheclaim, andthe person
notifies the insureror representativeorganisationthat the claim hasbeenmade.Where
suchnoticehasbeengiven, the insureror representativeorganisationmustgive to the
Commissionnoticeof the claim.The insureror representativeorganisationmustgive the
notice to theCommissionwhetheror not thepersonagainstwhomtheclaim wasmade
informedthe insureror representativeorganisationof the claim within the notification
period as setout in subclause11(9). The insureror representativeorganisationmustgive
the notice to the Commissionwithin 28 daysof having beennotified of the claim.

Subclause11(5) sets out the information that mustbe includedin a noticewhich is
required to be given to the Commissionunder clause 11. Subclause 11(6) is self-
explanatory.

The effect of subclause11(7)is that the personagainstwhomthe claim wasmadedoes
not haveto notify the Commissionof the claim if an insureror representativeorganisation
gives the notice to the Commissionwithin thenotification periodas set out in subclause
11(9). it should be noted that the personis not exemptedfrom therequirementto notify
the Commissionof the claim if an insureror representativeorganisationnotifies the claim
after the notification periodhas expired.

The effect of subelause11(8) is that a claim doesnot haveto be notified underclause11
in the following circumstances:

within the notification period thatapplies to claims under clause11, thereis a decision
by a court or compensationauthority that no amountof compensationhasto be paid in
respectof the claim; or

within the notificationperiod thatappliesto claimsunderclause11, the claimant
discontinuesthe claim without a settlement,judgmentor reimbursementarrangement
having beenmade.

Subclause11(9) setsthe notification periodwhich appliesto noticesthat are requiredto be
given by a personunderclause11. Thenotification periodbeginson the day that the
claim wasmade.The periodendson whicheverof thefollowing daysoccurs earlier:

the dayoccurring6 monthsaftertheclaim wasmade;or
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the last day of the periodwithin which the personis required,undersomeother
provisionof Division 1 of Part3 of this Bill, to give noticeof someotherevent
relating to thecompensationclaim.

Example

- under clause 15 of this Bill, the Commission must be notified if a court or
compensationauthoritysetsa datefor a hearingto detennine a claimfor
compensation,That noticemustbegiven within 28 dat’s of thedat’ on which the
hearing date wasset If a compensationclaim is madeon the day this legislation
commences,and, 3 monthsafter that dat’, a court or compensationauthority setsa
datefor the hearing to determinethe claim, thenotification periodunder clause11
would end 28 daysafter theday on which thehearing date wasset

It shouldbe notedthat a different notification periodappliesto notification of claims that
areon foot at the time the legislation commences.The period for notificationof such
claims is set out in clause 12.

A failure to comply with clause 11 may be an offence under subelause 26(I).

Clause 12 - Claims before commencement of this Act

This clause imposes a requirement on certain parties to notify the Health Insurance
Commission when a claim for compensation for personal injury was on foot when the
legislation commences.

Subelause 12(1) states that, if a claim for compensation for personal injury is made, the
person against whom the claim is made must give to the Commission written notice of the
claim. The notice must be given within the period of time that is set down in subclause
12(9).

Subclause 12(2) provides that, in certain circumstances, subclause 12(1) does not apply.
The effect of subelause 12(2) is that if a claim for compensation is made against a person,
that person does not have to give notice of the claim in the following circumstances:

either

(a) the person against whom the claim is made is insured against the risk of causing the
type of injury in question, and, within the notification period, the person notifies their
insurer of the claim; or

(b) the person against whom the claim is made is a member of a representative
organisation which could exercise its discretion to indemnify the person against the
claim, and, within the notification period, the personnotifies the representative
organisation of the claim.

Subclause 12(3) provides that, if compensationfor personalinjury is claimeddirectly fromthe insurer of a person, or from a representative organisation, that insurer or representative
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organisation must give written notice of the claim to the Commission. The notice must be
given within the period of time that is set down in subclausc 12(9).

Subclause12(4) dealswith the situationwherea claim is madeagainsta personwho is
insuredagainstsuchclaims,or who is a memberof a representativeorganisationwhich
could exerciseits discretion to indemnify thepersonagainsttheclaim, and theperson
notifies the insureror representativeorganisationthat the claim hasbeenmade. Thereare
three differenttime limits for notification dependingon whenthe personagainstwhom
the claim is madenotifies the insureror representativeorganisation:

if the personnotifies the insureror representativeorganisationbeforethe legislation
commences,the insureror representativeorganisationmustnotify the Commission
within 12 monthsfrom the dateof commencement;

if thepersonnotifies the insureror representativeorganisationwithin 12 monthsafter
the legislationcommences,theinsureror representativeorganisationmustnotify the
Commissionwithin 12 monthsand28 daysfrom thedate of commencement;or

if the personnotifies the insureror representativeorganisationafter 12 monthsfrom
the day the legislationcommences,the insureror representativeorganisationmust
notify the Commissionwithin 28 daysfrom thedate theinsureror representative
organisationis notified.

Subclause12(5) setsoutthe information that mustbe includedin a noticewhich is
requiredto be given to the Commissionunderclause12. Subclause12(6) is self-
explanatory.

The effectof subelause12(7) is that the personagainstwhom the claim wasmadedoes
not haveto notify the Commissionof the claim if an insureror representativeorganisation
gives thenotice to theCommissionwithin the notificationperiod as set out in
subclause12(9).

It should be notedthat the personis not exemptedfrom the requirementto notify the
Commissionof the claim if an insureror representativeorganisationnotifies the claim
afterthe notification periodhasexpired.

The effectof subclause12(8) is thata claim doesnot haveto be notified underclause12
in the following circumstances:

within the notification period thatappliesto claimsunderclause12, thereis a decision
by a court or compensationauthority that no amountof compensationhasto be paid in
respectof the claim; or

within the notification periodthat appliesto claimsunderclause12, the claimant
discontinuestheclaim without a settlement,judgmentor reimbursementarrangement
having beenmade.
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Subelause12(9) setsthe notification periodwhich appliesto noticesthat are requiredto be
given by a personunderclause12. The notification periodruns from the day the claim
wasmadeuntil the earlierof the following days:

theday occurring 12 monthsafterthecommencementof this legislation;or

the last day of the periodwithin which the personis required,undersome other
provisionof Division I of Part3 of this Bill, to give noticeof someotherevent
relatingto the compensationclaim.

Example

- under clause15 of this Bill, the Commissionmustbe notj/Ied~fa court or
compensationauthoritysetsa datefor a hearingto determinea claimfor
compensation.That noticemustbe givenwithin 28 daysof theday on which the
hearing datewasset.If a compensationclaim is madebeforethis legislation
commences,and, 3 monthsafter that commencement,a court or compensation
authoritysetsa datefor the hearing to determinethe claim, thenot~flcationperiod
under clause/2 wouldend28 daysafterthe day on which the hearing datewasset.

Clause 13 - Reimbursement arrangements

Clause13 dealswith the notification requirementsthatapply to claims in respectof which
a reimbursementarrangementis made.

Subclause13(1) is intendedto exemptcertainclaims from thenotification requirements
underclause11 and 12. A compensationclaim doesnot have to be notified underclause
11 or 12 if, within 6 monthsof the claim being made,a reimbursementarrangementis
madein relation to theclaim.

It shouldbe notedthat,if no such arrangementis madewithin 6 monthsof the claim
being made,the claim mustbe notified to the CommissionunderclauseII or 12.

Subclause13(2) requiresthat, if a reimbursementarrangementis madelater than 6 months
from the dayon which the claim wasmade,written noticeof the arrangementmustbe
given to the Commissionby thepersonwho is liable underthe arrangementto reimburse
the claimant.

Clause14 - Notice of intentionto recoveramounts

Thisclauseauthorisesthe ManagingDirector of theHealth InsuranceCommissionto give
to the “notifiable person” written notice that, if a judgment,settlementor reimbursement
arrangementis made,the Commissionmayseekto recoveramountsdueundertheseActs
in respectof modicareand/ornursinghomebenefitsthat are or havebeenpaidto the
compensationclaimant.(The term “notifiable person” is definedin clause3 of thisBill).

A copy of any suchnoticethat is issuedmustalsobe sentto the claimant.
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Clause15 - Notice of forthcoming hearing date

This clauseis self-explanatory.

Clause16 - Notice of failure or discontinuanceof claim

If a compensationcaseterminates,eitherbecausetheclaim is unsuccessfulor becausethe
claimantformally discontinuesit, this clauserequiresthenotifiable personto notify the
Commissionwithin 28 daysof the terminationof the case.

However,undersubclause16(3). the Commissiondoesnot haveto be notified of the
terminationof a claim if theterminationoccurredbeforenoticeof the claim wasrequired
to be given underthis Bill.

Clause17 - Notice to claimant

This clauseenablesthe ManagingDirector of thc Commissionto requirethata
compensationclaimantprovide information aboutcertainmedicaltreatmentand nursing
homecare thathasbeenprovidedto the claimant.

Subclause17(l) authorisesthe ManagingDirector to give a written notice to a
compensationclaimant requiring the claimant to provide a written statement to the
Commission.The statementmustidentify the professionalservices,if any,which have
been provided to the claimant in the courseof treatment of the injury for which sheor he
is seekingcompensation,and in respectof which medicarebenefitshavebeenpaid.The
noticemayalso requirethat theclaimant’s written statementmustspecifywhetherany
nursinghomebenefit hasbeenpaid in relation to the injury.

Subelause17(2) requiresthat the notice issuedby the ManagingDirectormust set out all
of the servicesfor which medicarebenefitshavebeenpaid sincethe injury for which
compensationis being soughtoccurred.

Subclause17(3) setsout the information which mustbe includedin the notice.Thenotice
muststatethe periodwithin which therequiredinformation mustbe returnedto the
Commission.It mustalso statethat anextensionof that periodcanbe sought,and that the
claimanthasa right of review in relationto a decisionnot to grantsuchan extension.

Subclausc17(4) allowsfor more than onenotice to be given to the claimantin relationto
a claim for compensation.

Subclause17(5) allowseitherthe claimantor thenotifiabic personto requestthat sucha
noticebe given to the claimant,andsubclause17(6) specifiestheperiodwithin which the
ManagingDirector mustcomply with sucha request.

(
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Clause 18 - Statement by claimant of past benefits

Subclause18(l) requiresthe claimantto provide the written statementreferredto in clause
17 within 28 daysof being givena noticeunderclause17.

Subclause18(2) requiresthestatementto be verified by a statutorydeclaration.

Subclause18(3) allows extensionsof the period for returnof thestatementto begranted,
at thediscretionof the ManagingDirectorof the Commission,if the claimant makesa
written requestfor such an extension.

Subclause18(4) providesthat if the statementis not returnedto theCommissionwithin
theprescribedperiod, all of the serviceslisted in the notice issuedby the Commissionwill
bedeemedto relateto the injury for which compensationis being sought.

Clause19 - Reconsiderationof decisionsaboutextensionsof the period for giving
statements

Thisclauseallows for review of decisionsaboutextensionof theperiod for returnof the
statementrequiredunderclause18. Undersubelause19(2), reviewof suchdecisionsis
availableonly wherethe claimantmakesa written applicationfor review within 28 days
of being informedof the ManagingDirector’s decision.Subclausc19(3) sets out the
ManagingDirector’s obligationsupon receiptof an applicationunderclause19.

Clause20 - Effect of dateof hearingon period for giving statement

Clause20 dealswith the situationwherethe claimanthas beengrantedan extensionof the
period for returnof the statementof pastbenefitswhich has notexpiredat the timea
court or compensationauthority setsa date for thehearingto determinea compensation
claim.

In thesecircumstances,the extensionis takento end28 daysafter the dayon which the
hearingdatewas setor on the dateof thehearing,whicheveroccursfirst.

Clause21- Notice of pastbenefits

Subclause21(l) authorisesthe ManagingDirector to issue a notice to thenotifiablc person
after havingreceivedthe claimant’swritten statementunderclause18, or after the period
for giving the statementhasexpired.

Subclause21(2) statesthat the noticemust set out theperiod coveredby the notice,and
thetotal amountof all medicareandnursinghomebenefitspaid during that periodby the
Commonwealthfor servicesprovidedto the claimantthat relatedto the injury for which
compensationis beingsought.

Subclause21(3) hastheeffect that only benefits identifiedin the claimant’sstatement
underclause18 canbe includedin the notice.
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Undersubclausc21(4) the noticemayalso includeinformation aboutany amountswhich
maybecomepayableunderthis Bill or the Health andOther Services(Compensation)
Care ChargesBill 1994 if the claim is finalisedby way of settlement,judgmentor
reimbursementarrangement.In addition, the noticemay include information about the
administrationfec which may becomepayableunderthe Health and OtherServices
(Compensation)Administration FeeBill 1994 in the eventof a settlement,judgmentor
reimbursementarrangementbeing madein relationto theclaim.

Subclause21(5) statesthat the ManagingDirector must providea copy of any suchnotice
to the claimant.Subelause2 1(6) providesthat more than onenoticemay be given to the
notifiableperson in respectof the samecompensationclaim.

Subclausc21(7) providesthat the claimantor the notifiable personcan requestthat sucha
noticebe issued.However,it shouldbe noted that thereare restrictionson the
circumstancesin which sucha requestcan be made,as set out in subclause21(9).

Subclause21(8) imposesvarioustimelimits on theManagingDirector for provisionof
sucha noticewhereonehasbeenrequested.

Clause22 - Restrictionon making settlements

Subclause22(1) prohibits thenotifiable personfrom settlinga compensationcaseunlessa
noticehasbeenissuedunderclause21 within theperiodof 3 monthsprior to the
settlement.

The purposeof this subclauseis to ensurethat, at thetime a settlementfor a personal
injury claim is beingnegotiated,the compensationclaimantand the potential
compensationpayerareawareof the total amountof the medicareandnursinghome
benefitsthat havebeenpaid for treatmentrelatingto theinjury in question.Thiswill
enablethe partiesto ensurethat the amountof compensationthat is to be payableunder
the settlementtakesfull accountof theamountthat will bepayableto the Commonwealth
underthis legislationshoulda settlementbe madein relation to the claim.

A breachof subelause22(1) is punishableby a maximumof 12 monthsimprisonment.
However, it shouldbe notedthat this is a maximum penaltyonly andthat, underthe
CrimesAct 1914,a courtcan chooseto imposean appropriatefine instead.

The effect of subc!ause22(2)is that the notifiablepersonis prohibitedfrom paying an
amountof moneyinto a court in connectionwith a compensationclaim unlessa notice has
beenissuedunderclause21 within the periodof 3 monthsprior to the making of the
payment.

The effectof subclause22(3) is that, if the notifiable personmakesa paymentinto court,
a copy of the notice issuedunderclause22 must be lodgedwith thecourt at the timethe
paymentis made. If thatnotice is not lodgedwith thepayment,thepersonwho madethe
paymenthasbreachedsubclause22(1).
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Clause23 - Notice of judgment or settlement

If a judgmentor settlementis madein respectof a claim, this clauserequiresthat the
notiflable personmustgive notice to the Commissionof that event,within 28 daysof its
occurrence.The clausesetsout a numberof itemsof information which mustbe provided
in the noticeor which mustaccompanythe notice.Otherinformation that is requiredto be
given will bespecifiedin disallowableinstruments.

Subclause23(5)qualifies the precedingsubclausesin that the Commissiondoesnot have
to be notified of a settlementor judgmentthat is a redemptionof a person’sentitlementto
compensationby way of periodicpayments,if redemptionof the person’sfuture medical
costsis prohibited by law.

Example

- an exampleofa ‘hettlernent” that wouldnot be requiredto be notified underclause23
is a redemptionWan entitlementto periodicpaymentsunderthe Safety,Rehabilitation
andCompensationAct 1988.

Clause24 - Notice of charge-claimsresulting in judgments or settlements

If the Commissionreceivesa noticeunderclause23 that a settlementor judgmenthas
beenmadein respectof a compensationclaim, theManagingDirector is requiredto issue
a noticeof chargeto the insureror compensationpayerwho is the notifiablepersonin
relation to the claim.

This noticemustspecifythetotal amountthat is payableto the Commonwealth,in respect
of the compensation,underthis Bill or theHealth and Other Services(Compensation)
Care ChargesBill 1994.The noticemustalso set outthetotals of the amountsthat are
payableundertheseBills in respectof eachtype of benefit that hasbeenpaid to or on
behalfof thecompensablepersonfor servicesrelating to the compensableinjury - that is,
nursinghomebenefitsandmedicarebenefits. In addition, thenoticemustspecifythe
amountof any administrationfee that is payable.

The effect of subclause24(3) is that theamountsthat are specifiedas being payableunder
a clause24 notice of chargecannotbe greaterthan the amountor amountsshown in any
notice or noticesthat havebeenissuedunderclause21 in relationto the compensation
claim.

Subclause24(4)setsthe periodwithin which the noticeof chargemustbe issued.

Subclause24(5)requiresa copy of the noticeof chargeto begiven to the compensable
person.
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Clause 25 - Notice of charge- claims resulting in reimbursement arrangements

Clause25 provides for the issueof a noticeof charge by the Managing Director in
relation to a reimbursement arrangement.The ManagingDirector may issuea noticeof
chargeif the Commissionreceivesa noticeunderclause13 that suchan arrangementhas
beenmade.

The noticemustspecifythe total amountthat is payableto theCommonwealthin respect
of the compensationunderthis Bill or theHealth and Other Services(Compensation)
CareChargesBill 1994.The noticemustalso set out thetotalsof the amountsthat arc
payableundertheseBills in respectof eachtype of benefitthat hasbeenpaidto or on
behalfof the compensablepersonfor servicesrelating to thecompensableinjury - that is,
nursinghomebenefitsandmedicarebenefits. In addition,the noticemustspecifythe
amountof any administrationfee that is payable.

The effect of subclause25(3) is that the amountsthat are specified as beingpayableunder
a clause25 noticeof chargecannotbe greaterthan the amountor amountsshown in any
noticeor noticesthat havebeenissuedunderclause21 in relation to the compensation
claim.

Exceptin the circumstancesset out in subelause25(5), the ManagingDirectormust issue
the noticewithin 3 monthsof receivingnotification, underclause13, that a reimbursement
arrangementhasbeenenteredinto.

Subclausc25(5)setstheperiodwithin which the ManagingDirector is requiredto issue
the noticewherethe claimanthas beengrantedan extension,under subelause18(3) or
19(3), of the periodfor returningthe statementof pastbenefits. The periodwithin which
the noticeof chargemustbe issuedin thesecircumstancesis 60 daysfrom the day on
which the Commissionreceivesthe claimant’sstatementof pastbenefits.

Clause26 - Offences

Subelause26(1)providesthat it is an offencepunishableby a maximumof 6 months
imprisonmentfor a personto refuseor fail to comply with thenotice requirementsunder
clausesIl, 12, 13, 15, 16 or 23 without reasonableexcuse.

Subclause26(2)makesit an offencepunishableby a maximumof 12 months
imprisonmentfor a personto knowingly include falseor misleadinginformation in any
noticeprovided underthose clauses.

lt shouldbe notedthat theseare maximumpenaltiesonly and that, underthe CrimesAct
1914,a court canchooseto imposean appropriatefine instead.

(
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Division 2 - Paymentsto the Commonwealth in respectof amounts
of compensation

Clause 27 - Limit on total amount payable in respectof amounts of compensation

This clauserelatesto caseswheretheamountof compensationfixed by thejudgmentor
settlementis less than the sumof the amountsowedto theDepartmentof Social Security
(DSS) in relation to the compensationunder its compensationrecovery provisions and the
amountsthat would otherwisebe payableunderthis Bill andthe ChargesBill. It allows
for a reductionof the amountowedto theCommonwealthundertheseBills, andgives
priority to DSSrecoveries.The effect of this provisionis thatcombinedrecoveriesunder
theseActs and the DSS legislation cannotbe greaterthan the amountof compensation
awardedto the compensableperson.

Clause28 - Paymentsto the Commonwealth

Thisclauseprovidesthat wherea compensationpayeror insureris given a noticeof
chargeunderclause24 or underclause25, the compensationpayeror insurermust,within
28 days,pay to the Commonwealththe amountspecifiedin the notice.Failure to do so
constitutesanoffencepunishableby a maximumof 12 monthsimprisonment.

Clause29 - Recoveryof amountspayableto theCommonwealth

Subclause29(l) providesthat amountspayableunderthis Bill and theChargesBill are
debtsdue to the Commonwealth.AmountspayableundertheAdministrationFeeBill are
also recoverableas debtsto theCommonwealth.

Subclause29(2) providesthat if a noticeof chargehasbeenissuedunderclauses24 or 25
and the compensationpayeror insurerhasfailed to pay the amountshownin the notice,
or anypart of it, asrequiredby clause28, thatamount is recoverablefrom the
compensationpayeror the insurerto whomthe noticeof chargewasgiven.

Subclause29(3)allows for recoveryof amountsthat areowedunderthis Bill or the
ChargesBill in relationto anamountof compensationwheretherehasbeena failure to
notify the compensationclaim underclauses11 or 12 or a failure to give noticeof a
settlementor judgmentunderclause23. Theamount that is payableunderthis legislation
is recoverablefrom the insureror compensationpayerwho failedto comply with clauses
lI, 12 or 23.

Subclause29(4) relatesto recoveryof amountsowedin respectof reimbursement
arrangements.The subclausestatesthat wheretherehasbeena failure to complywith
clause13, the amountis recoverablefrom the personor body who failed to comply with
that clause.Thiswould be the personwho is liable underthereimbursementarrangement
to reimbursethe claimant.

Subclause29(5) statesthat, if a personis liable to pay anamountto the Commonwealth
undersubclause29(3) or (4), that liability is not affectedby a paymentof compensation



22

by that personto the compensableperson.

Example

- suhclause29(3) statesthat (fa compensationpaverfails to notifr theCommissionofa
judgmentasrequired&v clause23, theamount that is payableunder this legislation in
respectof thecompensationawardedunder thejudgmentis recoverablefrom that
compensationpayer,Undersubclause29(5), ~ following themakingof thejudgment,
thecompensationpayerpays someor all of thecompensationto the compensable
person,the amountthat is owedto the Commonwealthin respectof thecompensation
is still recoverablefrom the compensationpayer.

Subclausc29(6)providesthatwherethereis a settlementof a claim for compensationthat
breachesclause22, and an amountis payableto theCommonwealthunderthis legislation
in respectof the compensationunderthe settlement,that amountis recoverablefrom the
notifiable personin relation to that claim. (The “notifiable person” would be the insureror
the compensationpayer in relation to the claim).

Subclause29(7)makesit clear that a person’sliability to paythe Commonwealthany
amountsowing undersubclause29(6) is not affectedby a paymentof compensationby
that personto the compensableperson.The clausealso makesit clearthat theperson’s
liability to pay the Commonwealth an amount under subc)ause29(6) doesnot affect that
person’sliability to pay compensationto the compensableperson- that is, the personmust
payboth the amountthat is owedto the Commonwealthandthe full amountof the
compensationthat is payableto the compensablepersonunderthe settlement,if the person
who has a liability to pay the Commonwealth an amount under subclause29(6) has made
a paymentof compensationto the compensableperson,there is no right to recover any
partof that paymentfrom the compensablepersonon thegroundthat, despitethat
paymentof compensation,the amountthat is payableto the Commonwealthunderthis
legislationmust still be paidby the personwho madethecompensationpayment.

Example

- if an insurersettlesa compensationclaim prior to issueofa clause21 noticeofpast
benefits,the amountthat is owedto the Commonwealthunder this legislation is
recoverablefrom the insurer. If the insurerpaysthefrll amountof the compensation
agreedto under the settlementto the compensableperson,withoutfirst havingpaid
theamountthat is owedto the Commonwealthunderthis legislation, the amountowed
to the Commonwealthis still recoverablefrom theinsurer. Subsequentpaymentof that
amountby the insurerdoesnot give rise to any right on thepart of theinsurer to
recoveranyamountfrom the compensableperson.

Subclauses29(6) and29(7) addressthe situationwherea settlementhasbeenmadein
breachof clause22 (that is, the settlementhasbeenmadewithout a clause21 statementof
pastbenefitshaving beenissued).In this situation, the amountthat is owedto the
Commonwealthunderthis legislationin respectof the settlementis recoverablefrom the
compensationpayeror insurerwho is liable to pay the compensationunderthe settlement. 4
in addition, the compensationpayer or insurer must pay to the compensableperson the
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full amountof compensationthat is specified in the settlement.

Clause30 - Notice of chargesuspendsliability to pay compensationetc.

The effect of subclause30(1)is that if a noticeof chargehasbeenissuedto a
compensationpayerand, underclause28. the compensationpayermustpay the amount
shown in the notice,the compensationpayerdoesnot haveto paythe compensation,or
any part of it, to the compensablepersonuntil whicheverof the following eventsoccurs
sooner;

theamountowedto theCommonwealthhasbeenpaid; or

28 days from the issueof the noticeof chargehaselapsed.

Subelause30(2) hasthesameeffectin relation to the liability of an insurer to indemnify a
compensationpayer.

Subclause30(3)statesthatclause30 doesnot apply to an amountthat is payableunder
the AdministrationFeeAct. This meansthata compensationpayercannotwithhold
paymentof the compensationto thecompensablepersonsolely on the basisthat the
administrationfeehasnotbeenpaid.

Clause31 - Paymentto the Commonwealthdischargesliability

The effect of subciause3 1(1) is that whena compensationpayerpaysto the
Commonwealththe amountthat is owed underthis legislationin respectof a settlement,
judgmentor reimbursementarrangement,thecompensationpayer’s liability to pay
compensationto the compensablepersonis reducedby theamountof that payment.This
subelausealso makesit clearthat thecompensableperson’sliability to pay the amount
owedto theCommonwealthunderthis Bill or the ChargesBill is reducedby the amount
paid to the Commonwealthby the compensationpayer.

The effect of subelause31(2) is that whenan insurerpaysto the Commonwealththe
amountthat is owedunderthis legislationin respectof a settlement,judgmentor
reimbursementarrangement,the insurer’sliability to indemnify the compensationpayer
andthe compensationpayer’sliability to pay compensationto the compensablepersonare
both reducedby the amountof that payment.This subclausealsomakesit clear that the
compensableperson’sliability to pay theCommonwealththeamountspayableunderthis
Bill andthe ChargesBill is reducedby the amountpaidto the Commonwealthby the
insurer.

It should be notedthat, undersubciauses31(1) and31(2), paymentof the administration
feedoesnot affect the respectiveliabilities of the insureror compensationpayerin
relation to the paymentof compensationto the compensableperson.Paymentof the
administrationfee alsohasno effect on thecompensableperson’sliability in relationto
amountsthatare payableto the Commonwealthin respectof the compensation.
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Subclause31(3) dealswith the consequencesof paymentto the Commonwealthof an
amountthat an insureror compensationpayeris liable to pay undersubelause29(5).
Subclause29(5) providesthat if a settlementhasbeenmadein contraventionof clause22
(that is, a settlementhasbeenmadeprior to a noticeof pastbenefitshaving beenissued
underclause21), the amountthat is payableunderthis legislationis recoverablefrom the
personwho contravenedclause22. Subclause31(3) providesthat, whenthat amountis
paid to the Commonwealth,that paymenthas theeffect that thecompensableperson’s
liability to pay theamountsowedto the Commonwealthin respectof the settlementis
discharged.

it should benotedthat, undersubelause31(3), paymentof theamountthat is owedto the
Commonwealthdoesnot dischargeany part of the insurer’sor compensationpayer’s
liability to pay thecompensationto the compensableperson- the fill amountof the
compensationthatwas agreedto underthe settlementmust still be paid. This subelauseis
intendedto addressthe fact that, if a settlementis madeprior to the issueof a clause21
statementof pastbenefits, the insureror compensationpayer,and the ciaimant,would not
havebeenin a position to ensurethat theamountthat will bepayableto the
Commonwealthunderthis legislationhasbeenincludedin thesettlement.In this situation.
thecompensationpayeror insurer is thereforenot entitled to offset the amountthat must
bepaid to the Commonwealthagainsttheamountthat is payableto thecompensable
personunderthe settlement.

Subclause31(4) makesit clearthat clause31 appliesin relationto a paymentto the
Commonwealthby any person,other than thecompensablepersonor a personactingon
that person’sbehalf.

Clause32 - Offenceto makepaymentbeforedischargingliability to the
Commonwealth

Subclause32(1) directsthat if a judgmentor settlementhasbeenmade,the compensation
payeror insurermustnot pay any partof the compensationto thecompensableperson
beforea noticeof chargehasbeenissuedunderclause24, exceptin the following
circumstances;

(a) the period within which theManagingDirector wasrequiredto issuethe notice
of chargehasexpired; and

(b) if a noticeof pastbenefitsrelatingto the compensationclaim hasbeenissued
underclause21 within the periedof 3 monthsprior to the settlementor
judgmentthat wasmadein relation to that claim,the compensationpayeror
insurerwithholdsan amountof the compensationsufficient to pay the total
amountthat is shown in that notice.

Subciause32(2) directsthat a compensationpayeror insurermustnot pay to a
compensabiepersonany part of thecompensationthat is payableundera settlementor
judgmentunlessthe amountpayableto theCommonwealthunder clause28 hasbeenpaid,
or the 28 day periedforpaymentof that amounthasexpired.If the 28 day period has
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expired,paymentof the compensationmay be madeto the compensablepersonwithout
anyoffencebeing committed,as long asan amountof the compensationsufficientto pay
the Commonwealthchargeis withheld. Paymentto the compensablepersonin
contraventionof this clauseis an offence,punishableby a maximumof 12 months
imprisonment.

Subclause32(3)directsthat wherethe personliable to makethe compensationpaymentis
a memberof a body that is a representativeorganisation,the prohibitionsset out in
subclauses32(1) and (2) apply to the representativeorganisation,and to any insurersof
that organisation.

Subelause32(4)imposesthe sameobligationson insurersas thosewhich apply to
compensationpayersundersubelause32(2). The samepenaltyappliesin relationto a
breachof this subciause.

Subelause32(5)statesthat, if an amountof compensationis paidto a personprior to the
makingof a settlementor judgmentin relation to the person’sclaim for compensation,
that paymentdoesnot affect the liability of the insureror compensationpayerto pay any
amountsthat are payableunderthis legislation.

Example

- in this Bill, a decisionbya court in a compensationcaseis a 7udgment”only U, it is
no longersubjectto appeal.If a compensationclaim is heard &v a court, and the
court makesa decision in favour ofthecompensationclaimant, but that decisionis
appealedby thedefendant,therehasbeenno ~/udgment“for thepurposesofthis Bill.
In this situation, if the defendantmadea paymentto theclaimant afterthe court ~s
decisionwas made,but befOrethe appealon that decisionhadbeenheard, that
paymentwould haveno effecton any liability that maysubsequent/varise on thepart
of thedefendantto payamountsto the Commonwealthunder this legislation.

The subclauscalso providesthat, if an amountof compensationis paidto thecompensable
personin contraventionof clause32, the amountowedto the Commonwealthunderthis
legislationmust still be paid by the compensationpayer,representativeorganisationor
insurerwhich was liable to pay that amount.

Example

- a/udgmentorders a defendantto pay$50,000to a compensationclaimant. The total
amountthat is payableto the Commonwealthunderthis legislation in respectof the
compensationis $5,000, and theperson who is liable to pay that amountis the
defendant’sinsurer, if that insurer paid $50,000to the compensationclaimant,without
havingpaid the amount that wasowedto the Commonwealth,the insurerwouldstill
be liable to pay $5,000 to the Commonwealth.

Subclause32(6)providesthat, if an insureror compensationpayerpaysan amountof

compensationto the compensablepersonin contraventionof clause32, the compensation
? payeror insurercannotthereafterrecoverany amount from the compensableperson.This
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subclausepreventsa compensationpayeror insurerfrom seekingto recoverfrom the
compensablepersonany amountwhich shouldhavebeenpaidto the Commonwealth,but
was insteadpaid to thecompensableperson.

PART 4- ADMINISTRATION

Division 1 - General

Clause33 - Generaladministrationof Act

This clausegives the Flealth InsuranceCommissiontheresponsibility for general
administrationof the legislation,exceptfor Division 2 of Part 2, which dealswith nursing
home benefits. That Division will be administeredby the Aged andCormnunityCare
Division of the Departmentof HumanServicesandHealth.

Clause34 - Additional functionsof the Commission

This clauseis selfexplanatory.

Clause35 - Delegation

Subeiause35(1)allows the ManagingDirector of theCommissionto delegateanyof her
or his powersunderthe Act to an officer of the Commission,or to a personoccupyingor
performingthe dutiesof an office in the Departmentof HumanServicesand Health.

The Health InsuranceCommission’sexistingpowersof delegationunderthe Health
InsuranceCommissionAct 1973 arc retainedundersubclause35(2).

Subelause3 5(3)authorisesthe Secretaryof the Departmentof HumanServicesand Health
to delegateany of the Secretary’spowersto an officer of the Department,theManaging
Director of theCommission,or an officer of the Commission.

Division 2 - Powerto obtaininformation

Clause36 - ManagingDirector etc. may obtain information etc.

Subclause36(1) empowersthe ManagingDirector of theHealth InsuranceCommission,or
an authorisedofficer, to require a personto give information or producea documentwhere
that information or documentmay assistin determiningcertainmattersrelatingto
compensationclaims.

The matterswith respectto which information or documentsmay be requiredto be given
are as foilows;

whethera claim for compensationhasbeenmade

whetherajudgment,settlementor reimbursementarrangementhasbeenmade
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the amountof compensationfixed by thejudgmentor settlement

what amount is or may be payableunderthis Bill, the ChargesBill, or the
AdministrationFeeBill in respectof the amountof compensation

whethera determinationshould be madein relation to thecompensationclaim under
subsection18(1) of theHealth InsuranceAct 1973or subsection59(1) of the National
Health Act 1953 and,if so, the termsof that determination.

Subsection18(1)of the HealthInsuranceAct 1973 authorisesthe Ministeror a delegateto
make a determinationas to whetheror nota compensationpayment,or an entitlementto
be paid compensation,includesa componentthat relatesto any medicalexpensesthat have
beenincurred,or may be incurredin thefuture, becauseof the compensableinjury. Under
this pmvision, if the decisionmakerdeterminesthat thecompensationdoesinclude such a
component,sheor hemay also makea determinationas to what proportionof the
compensationthat componentwill be deemedto comprise.A determinationthat is made
undersubsection18(1) is relevantto the questionof whethera personwho hasreceiveda
paymentof compensationfor personalinjury will be precluded,undersubsection18(2) of
the sameAct, from claimingmedicarebenefitsin the future for medicaltreatmentthat is
relatedto thecompensableinjury.

Subsection59(1)of the NationalHealthAct 1953 is identical to subsection18(1) of the
Health InsuranceAct 1973, exceptthat it relatesto nursing homebenefitsratherthan
medicarebenefits.

Subclause36(2) requiresthat the requestmust be madeby notice in writing andmustbe
given to the person.It shouldbe notedthat theActs InterpretationAct 1901 setsout the
meansby which a noticemay be given - it may be deliveredpersonally,or left at or sent
by prepaidpostto the person’slast known address.

Subelause36(3) definesan authorisedofficer for thepurposesof subclause36(1). An
“authorisedofficer” is a personappointedunder section8M of theHealth Insurance
CommissionAct 1973, or an officer of the Commission,or an officer of the Departmentof
Human Servicesand Health appointedby the ManagingDirectorof the Commissionby
meansof a signeddocument.

Clause37 - Contentof Notices

Subclause37(1)details the requiredcontentsof a notice issuedunder clause36. The
noticemust containdetailsof how therecipientof the notice is to give the information,or
how the documentis to be produced. It mustalso statethetime limit for provisionof the
information or document,andmustspeei& the officer to whom theinformation or
documentis to be given.The noticemustalso statethat it hasbeenissuedundersection
36 of theHealth and OtherServices(C’ompensation)Act 1994.

Subclause37(2)specifiesa minimum periodof 28 daysafter issueof the notice for
provisionof the information.A longer periodmay be set.
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Subclauses37(3) and (4) are self-explanatory.

Subelause37(5)specifiesthat the term “officer of the Commission”,usedthroughoutthis
clause,includesa referenceto a personto holdingdelegatedpowerunderclause35.

Clause38 - Offences

Subelause38(1)directsthat a personmustnot, without reasonableexcuse,refuseor fail to
comply with a requestfor information issuedunderclause36.

The penalty for refusalor failure to comply with a notice issuedunderclause36 is
imprisonmentfor 6 months.It shouldbe notedthat this is a maximumpenaltyonly and
that, underthe CrimesAct 1914,a court canchooseto imposeanappropriatefine instead.

Subelause38(2)directsthat a personmustnot give information in responseto a notice
issuedunderclause36 which is falseor misleadingin a materialparticular.Further,a
personmustnotproducea documentcontaininginformation that is falseor misleadingin
a materialparticularunlessthat information is identifiedby thepersonas falseor
misleading.

The maximum penaltyfor provisionof falseor misleadinginformation,or provisionof a
documentwhich is falseor misleading,is 12 months imprisonment.It shouldbe notedthat
this is a maximumpenaltyonly and that, underthe CrimesAct /914, a courtcanchoose
to imposean appropriatefine instead.

Subclause3 8(3)providesthat thefact that the information or documentwhich is soughtis
or could be subjectto legal professionalprivilege doesnot, of itself, constitutea
reasonableexcusefor failing to comply with a notice issuedunderclause36. Similarly, a
contractualobligationnot to relay the information or documentto any third party is nota
“reasonableexcuse”for failing to comply with a requirementto provide information under
clause36. Theseprovisionsare an importantfeatureof this Bill becausethey will improve
thetransparencyof settlementsandjudgmentsin compensationcases.

Subclause3 8(4)providesthat the information requestedin a notice issuedunderclause36
mustbe producedevenif this maytend to incriminatethepersonwho producesit.
However, undersubelause38(5), evidenceof any information given or documents
producedin responseto a requestmadeunderclause36 cannotbe usedagainstthe person
in any criminal proceedings.This subelausealso providesthat evidenceof any
information,documentor thing obtainedas a result of a personhaving given information
or produceda documentcannotbe usedagainstthe personwho gavetheinformation or
producedthedocument.However, theprotectionaffordedby this subclausedoesnot apply
to an offenceundersubelauses38(1) or (2) - that is, the offenceof refusingor failing to
give the requiredinformation, or theoffenceof knowingly giving information that is false
or misleading.
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Clause39 - Exemption

This clauseprovidesan exemptionto clause38 in that a personis not requiredto give
information or producea documentwheredoing so would contravenea law of the
Commonwealth.

PARTS- MISCELLANEOUS

Clause40 - Formof notices

This clausedescribesthe form in which noticesare to be given to the Commissionunder
this legislation.

Clause41 - Regulations

This clauseconfersa generalregulationmaking power on the Governor-General.




