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FOREIGNEVIDENCE BILL 1994

OUTLINE

This Bill has3 purposes.

2. First,it re-enacts,with minorchanges,PartsIIIB andIIIC of theEvidenceAct

1905. ThesePartsrelaterespectivelyto enablingevidencefrom othercountriesfor
usein Australianproceedingsandpreventing,fornationalsecurityreasons,certain
evidencebeingobtainedin Australiafor usein foreignproceedings.

3. Secondly,it providesnewproceduresfor enablingauthenticatedforeign
testimony,andexhibitsto suchtestimony,to beadmissible,subjectto appropriate
safeguards,in -

- criminalproceedingsforoffencesagainstCommonwealthlaw;

- relatedcivil proceedings;

- proceedingsforoffencesagainstthe law of aprescribedStateor Territory;

- prescribedrelatedcivil proceedingsunderthe law of aprescribedStateor
Territory; and

- civil proceedings(otherthanrelatedcivil proceedings)underthe

CorporationsLaw or theASC Law to whichtheAustralianSecurities
Commission(‘ASC’) is aparty.

4. Thirdly, theBill includesprovisionsto implementtheHagueConvention
AbolishingtheRequirementof Legalisationfor ForeignPublic Documents(‘the
Convention’)so thatAustraliais in apositionto accedeto theConvention. Australian
law doesnot requirelegalisation(authenticationof certainmattersby adiplomaticor
consularofficial), andthebenefitof accessionto the Conventionwill be to relieve
Australianresidentsof theneedto getpublicdocumentslegalisedfor usein countries
thatarepartyto the Convention.

FinancialImpactStatement

5. TheBill will providelessexpensivemeansof obtainingsomeforeign evidence
butis not expectedto havea significantimpacton Commonwealthexpenditureor
revenue.



-2-

NOTESON CLAUSES

PART 1 - PRELIMINARY

ClauseI: ShortTitle

6. Thisclauseprovidesfor the shorttitle of theAct.

Clause2: Commencement

7. TheActcommenceson the day it receivestheRoyalAssent,exceptforParts3
and5. Pan3 commencesona dayto be fixedby proclamationor 6 monthsafter
RoyalAssent,whicheveris theearlier. Part5 commenceson adayto befixed by
Proclamation,whichcan not be beforetheConventionentersinto force forAustralia.

Clause3: Definitions

8. Thisclausedefineswordsandexpressionsusedin the Act. Theprincipal definitions
are-

‘Australian court’ meansall federal,StateandTerritorycourts,anyjudge,justice
or arbitratorunderan Australianlaw, andanypersonor body authorisedto take

andexamineevidence.For thepurposesof Part6 it alsoincludesany personor
bodyauthorisedto takeor receiveevidence.

‘superiorcourt’ includesall federalcourts,Territory (exceptACT andNorthern
Territory) SupremeCourts,StateSupremeCourtsandtheFamily Courtof
WesternAustraliawhenexercisingfederaljurisdiction,ACT andNorthem
TerritorySupremeCourtswhenexercisingjurisdictionconferredor vestedby an
Actand,until aProclamationundertheclause,theACT SupremeCourtwhen
exercisinganyjurisdiction.

‘inferior court’ includesall otherStatecourtswhenexercisingfederaljurisdiction,
otherTerritory courtswhenexercisingjurisdictionconferredor vestedby anAct,
Territory courts(exceptACT arid NorthernTerritorycourts)whenexercisingany
jurisdiction and,until aProclamationis madeundertheclause,ACT courts
exercisinganyjurisdiction.

‘relatedcivil proceeding’means,in relationto acriminal proceeding,acivil

proceedingarisingfromthe samesubjectmatteras thecriminalproceeding,
particularlyaproceedingunderthe ProceedsofCrimeAct 1987,theCustomsAct
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1901,or for therecoveryof any tax, duty, levy or chargeowing to the

Commonwealth.

Clause4: Referencesto evidencetakenin anexamination

9. Thisclausedefines‘evidencetakenin an examination’.

Clause5: ExternalTerritories

10. ThisclauseextendstheAct to eachexternalTerritory.

Clause6: Act to bindCrown

11. Thisclauseprovidesfor theCrown in all its capacitiesto beboundby theAct.

PART2- EXAMINATION OFWITNESSESABROAD

12. Part 2 setsoutproceduresfor theexaminationof witnesseswhile theyareoutside

Australiafor thepurposeof proceedingsin federalcourts,certainTerritory courts,State

courtsexercisingfederaljurisdiction andTerritory courtsexercisingjurisdictionconferred

by an Act. It substantiallyre-enactsPartIIIB of the EvidenceAct 1905.

Division 1 - Proceedingsin superiorcourts

Clause7: Ordersfor taking evidenceabroad

13. Thisclauseenablesa superiorcourt,on theapplicationof a partyin any civil or

criminal proceedingbefore it, to order,in relation to a personoutsideAustraliathat -

(a) the personbeexaminedon oathor affirmationat any placeoutsideAustralia

beforeajudgeor officer of thecourt, or anotherpersonappointedby thecourt;

(b) a commissionbe issuedfor thepersonto beexaminedonoath or affirmationaI

anyplaceoutsideAustralia;or

(c) aletterofrequestbeissuedtothejudicial authoritiesofa foreign countryto t4
theperson’sevidence,or causeit to be taken.

14. In consideringan applicationunderthisclausethemattersto which thecourt is to h~

regardinclude -

(a) whetherthepersonis willing or ableto cometo Australiato give evidence;
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(B) whethertheperson’sevidencewould bematerialto any issuein theproceedings;

(c) whether,havingregardto theinterestsof the parties,justice will be betterserved

by grantingor refusing theorder.

Clause8: Directionsandrequestsrelating to orders

15. Thisclauseenablesacourtwhich makesan orderunderclause7 for examinationof

the person,or for issueof a commissionforexamination,to givedirectionsaboutthe

procedureto be followed in relation to theexaminationor, wherea courtmakesanorderfor

the issueof a letterof request,to include in theorder a requestaboutany matterrelating to

taking theevidence,includingexamination,re-examinationandcross-examinationof the

person,attendanceandparticipationof the legalrepresentativesof the parties,andanymatter

prescribedin theregulations.

Clause9: Useof evidencetakenin anexamination

16. Thisclauseenablesa superiorcourtto permita partyto tenderin theproceedingthe

evidenceor a recordof theevidencetakenin anexaminationresultingfrom anorderunder

clause7. Evidencesotenderedisnot to beadmissibleif at the hearingof theproceedingthe

courtis satisfiedthat the personis in Australiaandableto attendthehearingor if the

evidencewould nothavebeenadmissibleif adducedat thehearing.

Division 2 - Proceedingsin inferiorcourts

Clause10: Ordersfor takingevidenceabroad

17. This clausepermitsa Stateor Territory SupremeCourt to exercisethe samepowerto

makeordersfor examinationof a person,issueof a commissionfor anexaminationor for

issueof a letterof requestin relationto a proceedingbeforean inferiorcourtof the Stateor

Territory as it canin relation to a proceedingbeforeitself.

18. Thisclausedoesnotapply to a proceedingbeforea court of summaryjurisdiction

exercisingjurisdiction undertheFamilyLawActl97S.

) ClauseII: Ordersfor taking evidenceabroad- family law matters

19. Thisclausepermitsspecifiedcourtsto exercisethe samepowerto makeordersfor

examinationof a person,issueof a commissionfor anexaminationor for issueof a letterof

requestin relationto proceedingsbeforea courtof summaryjurisdictionexercising

jurisdictionundertheFamily LawAct 1975astheycanin relation to proceedingsbefore

themselves.
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20. Thespecifiedcourtsare:

• for proceedingsin WesternAustralia, theChristmasIslandTerritory or the
Territory of Cocos(Keeling)Islands- theFamily Courtof WesternAustralia;

• for proceedingsin theNorthernTerritory - theSupremeCourtof theNorthern

Territory;

• for proceedingselsewhere- the Family Courtof Australia.

Clause12: Useof evidencetakenin anexamination

21. Theclauseenablesaninferiorcourtto permitapartyto tenderin theproceeding

beforeit theevidenceor a recordof theevidencetakenin anexaminationresultingfroma

orderunderclause10or clause11. Evidencesotenderedis notto beadmissibleif at the
hearingof the proceedingthecourtis satisfiedthat the personis in Australiaandableto

attendthehearing,or theevidencewould not havebeenadmissibleif adducedat the heari

Division 3 - Subsequentproceedings

Clause13: Directionsfor usein subsequentproceedingsof evidencetakenabroad

22. Thisclauseprovidesthat asuperiorcourtmay,whenmakingan orderfor theobtaini
of evidenceabroadfora committalproceeding,direct that theevidenceobtainedmayalso
tenderedin atrial resultingfrom thecommittalproceeding,or in a relatedcivil proceeding

Similarly,asuperiorcourtmakingan order for obtainingevidenceabroadfora criminal

proceeding(otherthana committalproceeding)maydirectthatthe evidencemayalso be

tenderedin a relatedcivil proceeding.

Clause14: Useof thatevidencein subsequentproceedings

23. Thisclauseprovidesthat acourtmay permitaparty to tender,in a proceedingwhich

thesubjectof anorderunderclause13, theevidenceor arecordof the evidencetakenin a

examinationheldasa resultof an orderundersubclause7(1) or subclause10(1). Evidenc
so tenderedis not to beadmissibleif atthe hearingof theproceedingthecourt is satisfied
thatthe personis in Australiaandableto attend,or theevidencewould nothavebeen I
admissibleif adducedatthehearing.
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Division 4 - Miscellaneous

Clause15: Discretionto excludeevidence

24. Thisclauseconferson courtsadiscretionto excludeotherwiseadmissibleevidencethat
hasbeenobtainedunderthisPartwhereexclusionis in the interestsof justice.

25. Theclausealsomakesit clearthatPart2 docsnot limit acourt’spowerunderarty other
law to excludeor limit the useof evidence,includingwherethatevidencehasbeenobtained

unlawfully or improperlyor wheretheevidencewould operateunfairly.

Clause16: Variationorrevocationof orders

26. Thisclauseprovidesthata superiorcourtmay revokeor vary anorderfor the takingof
evidenceabroad.Thepowerto vary includesapowerto add,varyor revokeadirection
underclause13 in theorder.

Clause17: Courtsmay exercisecertainpowersin chambers

27. Thisclauseprovidesthatacourtmayexerciseits powersunderclauses7, 10,11,13or
16 in chambers.

Clause18: Operationof otherlaws

28. This clausestatesthatPart2 is not intendedtoexcludeor limit theoperationof any
Australianlaw providingfor theexaminationof witnessesoutsideAustraliafor the purpose
of aproceedingin Australia.

Clause19: Rulesof court

29. This clauseextendsapower to makerulesregulatingthepracticeandprocedure
of a superiorcourtto includemaking rules to giveeffect toPart2. Suchrules mustbe
consistentwith theAct andregulations.Theclausedoesnotaffect any powerto make
rulesunderanyotherlaw.

PART 3: USEOF FOREIGNMATERIAL
IN CRIMINAL AND RELATED PROCEEDINGS

30. Part3 implementsnewproceduresforenablingforeignmaterialauthenticatedin
aprescribedmannerto be admissiblein evidencein criminalproceedingsandin
relatedcivil proceedings,subjecttoappropriatesafeguards.
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Division I - Preliminary

Clause20: Proceedingsto whichthis Partapplies

31. Subclause20(1)providesthatthePartappliesto a proceeding(definedin
clause3) in anyAustraliancourtthatis acriminalproceedingfor a Commonwealth
offenceor arelatedcivil proceeding.(‘Relatedcivil proceeding’is definedin clause
3 so that the Partcanextendto civil proceedingsarising from thesamesubjectmatter
from which therelevantcriminal proceedingarose. Thiswill includeproceedings
undertheProceedsofCrimeAct 1987,theCustomsAct1901or proceedingsfor the
recoveryof tax,or of any duty, levy or chargepayableto theCommonwealth).

32. Subclause20(2)providesthatthePartalsoappliesto aproceeding,in anycourt
of aStateor Territory specifiedin regulations,in relationto acriminal offenceagainst
thelaw of that Stateor Territory,or arelatedcivil proceedingof a kind specifiedin
theregulationsin respectof thatStateor Territory.

Division 2 - Obtaining foreignmaterial

Clause21: Requestsfor foreignmaterial

33. This clauseprovidesthatthe Partappliesto testimonyandannexedexhibits
obtainedpursuantto arequestto aforeigncountry by or on behalfof theAttorney-
General.

Clause22: Requirementsfor testimony

34. Subclause22(1)setsout themannerin which thetestimonymust havebeen
takenby courtsin theforeigncountryconcerned.It providesthatthe testimonymust
havebeentakeneitheron oathoraffirmation,or alternatively,undersuchcautionor
admonitionas would beaccepted,by courtsin the foreigncountryconcerned,for the
purposesof giving testimonyin proceedingsbeforethosecourts.

35. Subclause22(2)prescribesthe mannerin whichtestimonyis to beauthenticated,
andisequivalentto the mannerof authenticationof documentswhich is prescribedby
subsection43(2)of theMutualAssistancein Criminal MattersAct1987 in relationto
proceedingsunderthat Act or theProceedsofCrime Act1987arisingfrom arequest
madeunder theMutualAssistancein CriminalMattersAct /987. The testimonywill
first haveto besignedor certifiedbyajudge,magistrateorofficer in or of theforeign

country. In addition,thetestimonywill haveto bearanofficial or public sealof either
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thecountry,or a Ministerof State,or aDepartmentor officer of the Government,of
thecountry.

Clause23: Formof testimony

36. Clause23 is intendedto ensurethatthereis flexibility in theform in which the

testimonymay be taken. Subclause23(1)providesthat thetestimonymay bereduced

to writing or be recordedon an audioor video tapeor producedin anotherform.
Subelause23(2)providesthatthetestimonydoesnot haveto bein theform of an
affidavit orconstituteatranscriptof aproceedingin aforeigncourtthougheitherof
theseformsmay beused.

Division 3 - Usingforeignmaterial

Clause24: Foreignmaterialmay be adducedasevidence

37. Clauses24 and25 focuson the two limbs of admissibilityof evidence.

Clause24 relatesto whethertheevidenceis admissiblein astrict applicationof the

law (sometimesreferredto aslegaladmissibility) andrelatesto suchthingsas the

competenceof thewitness,hearsayor whethera personwho purportsto give evidence

as anexpertis qualified to give suchevidence.Clauses24 modifies the existingrules

of evidenceonly in relationto certainforeignevidenceandonly in respectof legal
admissibility.

38. Clause24 providesthatforeignmaterialis primafacie legally admissiblesubject
to two mandatorygroundson which foreignmaterialmustbe excluded.Theseare:

wherethecourtis satisfiedthatthe relevantwitnessis presentin Australia

andableto attendtheproceeding;or

wherethe materialwould nothavebeenlegally admissiblehad it been

adducedfrom therelevantwitnessat thehearing,

Clause25: Discretionto preventforeignmaterialbeingadduced

) 39. Clause25 preservesandreflectsthegeneraldiscretionof thecourtat common

law to excludelegallyadmissibleevidence.Subclause25(1)providesthat thecourt

maydirect that certainforeignmaterialnot beadducedasevidence.Thecourt is
givena widediscretionto refuseadmissionof foreignmaterial if thecourtis satisfied
thatjusticewill bebetterservedby the foreignmaterialnot beingadduced.However,
beforethediscretionvestedin thecourtto excludeforeignmaterialby subclause

25(1)may beexercised,theforeignmaterialmustbelegally admissibleunderclause
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24. Only thenmaythecourtturn its mind to theexerciseof the discretionvestedin it
undersubclause25(1).

40. Thecourtis not limited in themattersit cantake intoaccountin exercisingthe
discretionprovidedfor undersubclause25(1)andseeksto preservethe verybroad
discretionthata courthasatcommonlaw to excludelegally admissibleevidence.For
example,evidenceof alow probativevaluewhich is highly prejudicialcouldbe
excludedby thecourtundersubclause25(1). Subclause25(2)setsout five matters
which thecourtmusttakeinto accountin exercisingits discretionwhetheror not to
issueadirection undersubclause25(1):

• the extentto whichthematerialsuppliesevidencewhich would not
otherwisebeavailable;

• theprobativevalueof the materialwith respectto anyissuethatis likely to
bedeterminedin theproceedings;

• theextentto which statementsin theforeignmaterialcould havebeen
challengedatthe time theyweremade;

• whetherexclusionof the materialwouldcauseundueexpenseor delay;and

• whetherexclusionof the materialwould unfairly prejudiceanyparty to the
proceeding.

Division 4 - Miscellaneous

Clause26: Certificatesrelatingto foreignmaterial

41. Subclause26(1)providesthattheAttorney-Generalor an authorisedofficer
(definedin subclause26(3))maycertify that materialwasobtainedpursuantto a

requestto theforeign countryby or on behalfof theAttorney-General.

42. Subclause26(2) importsapresumptionthatthe materialspecifiedin the
certificatewasobtainedpursuantto arequestof thenaturereferredto in subelause

26(1)unlesssufficientevidenceis adducedto raisedoubtaboutthepresumption.

43. Subelause26(3) setsout the necessaryqualificationsfor apersonto be appointed
asanauthorisedofficer andthemeansby which suchanappointmentcan take place.
The Attorney-Generalmayappointasauthorisedofficers by noticein the Gazetteany
personsholding or performingthedutiesof a SeniorExecutiveServiceoffice in the
Attorney-General’sDepartment~
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Clause27: Operationof otherlaws

44. ThisclauseprovidesthatPart3 doesnot limit theoperationof other
Commonwealth,Stateor Territory laws relatingto the way in whicha mattermaybe
provedor evidencemaybe adduced.

PART4 - USEOF FOREIGNMATERIAL AND RECORDSOFFOREIGN
BUSINESSAUTHORITIES IN CERTAIN CIVIL PROCEEDINGS

45. Thebringingof civil proceedingsiscrucial to theASC’s regulatoryrole. Part4
will facilitatetheadmissibilityof foreignmaterialasevidencein civil proceedings
broughtby theASCundertheCorporationsLaw or theASC Law.

46. Part4 will not,however,apply to ‘relatedcivil proceedings’(definedin clause

3). Theadmissibilityof foreignmaterialin relatedcivil proceedings,to which the
ASC is a party,is coveredby Part3 of theBill.

Division I - Preliminary

Clause28: Proceedingsto which thisPartapplies

47. Clause28 providesthat the Partappliesto a proceeding(definedin clause3) that

is acivil proceedingotherthan a relatedcivil proceeding(definedin clause3),

broughtin an Australiancourt underthe CorporationsLaw or the ASC Law and to

which the ASC is a party. ‘ASC Law’ is analternativecitationof the Australian
SecuritiesCommissionAct 1989.

Division 2 - Obtaining foreign material

Clause29: Requestsfor foreignmaterial

48. Thisclauseprovidesthat the Partappliesto testimonyandannexedexhibits
obtainedpursuantto arequestto aforeignbusinessauthority(definedin clause3)by
theASC.

Clause30: Requirementsfor testimony

49. Subelause30(1)setsout themannerin which thetestimonymusthavebeen
takenby courtsin the foreigncountryconcerned.It providesthatthetestimonymust
havebeentakeneitheron oathor affirmation,or alternatively,undersuchcautionor



~11-

admonitionas would beaccepted,by courtsin the foreigncountryconcerned,for the

purposesof giving testimonyin proceedingsbefore thosecourts.

50. Subclause30(2)prescribesthe mannerin which the testimonyis to be

authenticated.If theforeign businessauthorityis an individual, the testimonywill

haveto be signedor certified by thatindividual. If theforeign businessauthorityisan
organisation,the testimonywill haveto be signedby an office holderof thatauthority

andbearanofficial or public sealof theauthorityor office holder.

Clause31: Formof testimony

51. Clause31 is intendedto ensurethatthereis flexibility in theform in whichthe
testimonyis taken. Subclause3l(1)providesthat the testimonymay bereducedto

writing or berecordedon an audioor video tapeor producedin anotherform.

Subclause31(2)providesthat thetestimonydoesnothaveto be in the form of an
affidavit orconstitutea transcriptof a proceedingin a foreigncourt thougheitherof

theseformsmay beused.

Division 3 - Usingforeign material

Clause32: Foreignmaterialmaybe adducedas evidence

52. Clauses32 and33 focuson thetwo limbs of admissibilityof evidence.

Clause32 relatesto whethertheevidenceis admissiblein astrict applicationof the
law (sometimesreferredto aslegal admissibility)andrelatesto suchthingsas the

competenceof thewitness,hearsayor whethera personwho purportsto giveevidence

asan expertis qualified to give suchevidence.Clauses32 modifies the existingrules

of evidenceonly in relation to certainforeignevidenceandonly in respectof legal

admissibility.

53. Clause32 providesthatforeignmaterialis primafacie legally admissiblesubject
to two mandatorygroundson which foreign materialmustbeexcluded.Theseare:

• wherethecourtissatisfiedthattherelevantwitnessis presentin Australia
andableto attendtheproceeding;or

• wherethematerialwould not havebeenlegally admissiblehad it been
adducedfrom therelevantwitnessat thehearing,
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Clause33: Discretionto preventforeign materialbeing adduced

54. Clause33 preservesandreflectsthegeneraldiscretionof thecourtat common

law to excludelegally admissibleevidence.Subelause33(1)providesthat thecourt

may directthatcertainforeign materialnotbeadducedasevidence.Thecourt is

givena widediscretionto refuseadmissionof foreignmaterialif thecourtis satisfied

that justice will be betterservedby theforeign materialnotbeing adduced.However,

beforethe discretionvestedin thecourtto excludeforeign materialby

subclause33(1) may beexercised,the foreign materialmustbelegally admissible

underclause32. Only thenmaythecourt turn its mind to theexerciseof the
discretionvestedin it undersubclause33(1).

55. Thecourt is not limited in themattersit cantakeinto accountin exercisingthe

discretionprovidedfor undersubclause33(1)andseeksto preservethe verybroad

discretionthat a courthasat common law to excludelegally admissibleevidence.

Subelause33(2) setsoutfive matterswhich thecourt musttakeintoaccountin

exercisingits discretionwhetheror notto issuea directionundersubclause33(1):

• theextentto which thematerialsuppliesevidencewhich would not -

otherwisebeavailable;

• theprobativevalueof the materialwith respectto any issuethat is likely to

bedeterminedin theproceedings;

theextentto which statementsin theforeign materialcouldhavebeen

challengedat thetime they weremade;

whetherexclusionof thematerialwould causeundueexpenseor delay;and

whetherexclusionof thematerialwould unfairly prejudiceany party to the

proceeding.

Division 4 - Recordsof foreign businessauthorities

Clause34: Evidenceof recordsof foreignbusinessauthorities

56. Clause34 providesthatevidenceof a recordof a foreignbusinessauthority may

be adducedin a proceedingtowhich Part4 appliesby producinga certified copy,

extractor summaryof that record. If theforeign businessauthorityis an individual,

thecertification mustbe by that individual. Otherwisethecertificationmustbe by an

office holderof theforeign businessauthority.
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Division 5 - Miscellaneous

Clause35: Certificatesrelating to foreign material

57. Subclause35(1) providesthat theChairpersonor theDeputyChairpersonof the

ASCmaycertify that foreign materialwasobtainedpursuantto a requestby the ASC

to aforeignbusinessauthority.

58. Subclause35(2)importsapresumptionthatthe materialspecifiedin the
certificatewas obtainedpursuanttoa requestof the naturereferredto in sub-clause

35(1)unlesssufficientevidenceis adducedto raisedoubtaboutthe presumption.

Clause36: Operationof otherlaws

59. This clauseprovidesthatPart4 doesriot limit the operationof other
Commonwealth,Stateor Territory laws relating to theway in whicha mattermay be

provedor evidencemay beadduced.

PARTS - AUTHENTICATING FOREIGNPUBLIC DOCUMENTS

60. ThisPartimplementstheHagueConventionAbolishingthe Requirementof
LegalisationforForeignPublic Documents(‘the Convention’). Thiswill allow
Australia to accedeto theConvention.A copyof theEnglishtextof the Convention
is setout in theSchedule.

61. TheConventionabolishestherequirementfor legalisationof foreignpublic
documents.Legalisationis asystemfor authenticatingapublic documentby
certificates. Often achainof certificatesis required. TheConventionprovidesfor the
issueby aConventioncountryof asinglecertificatewhich is sufficientevidenceto
authenticatethe signatureor sealon apublic document.While the Conventionis
concernedspecificallyonly to abolishlegalisationby adiplomatic or consularofficial
of thecountry in whichthepublicdocumentis to beproduced,theeffectof the
Conventionis alsoto renderunnecessarypreviouscertificatesin alegalisationchain.

Clause37: Certificatesattachedto foreignpublic documents

62. Thisclausegives evidentiaryeffect to certificatesissuedundertheConvention
placedon, or attachedto, foreignpublicdocuments.It providesthat in anyAustralian
court,andfor thepurposesof any personperformingafunctionor exercisinga power
underan Australianlaw, the certificateis evidenceof: 4
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- theauthenticityof the signatureon theforeign public document;and

- thecapacityin which thepersonsigning it hasacted;and

- whereappropriate,the identityof the sealor stampthat it bears.

63. It alsoprovidesthat,exceptasprovidedin clause39, noformality otherthan the

certificatecanbe requiredto certify thesematters.

Clause38: Foreignpublic documentsnotrequiring legalisation.

64. This clauseprovidesthat if a foreign public documentis not requiredto be
legalised,no Australiancourtor personperforminga functionor exercisingapower

underanAustralianlaw mayrequirea certificateissuedundertheConventionin order

to certify the matterslistedin paragraph62.

Clause39: Lesserformalities forauthenticationetc.

65. ThisclauseprovidesthatPartS doesnotpreventan Australiancourtor a person

performinga functionor exercisingapowerunderan Australianlaw requiringor

aeceptinga lesserformality than a certificateissuedundertheConventionasevidence

of thematterslistedin paragraph62.

PART6- TAKING EVIDENCEFORPROCEED1NGSIN FOREIGN COURTS

66. Part6 enablesthe Attorney-Generalto prohibit thegiving of evidencein any Australian

courtfor usein foreignproceedings,in order topreventprejudiceto thesecurityof Australia.

It largelyre-enactsPartIIIC of the EvidenceAct 1905. However,unlike Part IIIC, Part6 is

not limited to proceedingsto obtainevidencein relationto a civil or commercialmatter.

Clause40: Application of this Part

67. ThisclauseappliesPart6 to proceedingsbeforeanAustraliancourtfor taking evidence

for usein a foreign court. It alsocontainsdefinitionsfor thepurposesof Part6.

Clause41: Exerciseof powersunderthis Part

68. Thisclauseprohibits theAttorney-Generalfrom exercisinga powerconferredby Part6
unlessheorsheis satisfiedit isdesirableto do sofor the purposeof preventingprejudiceto

the securityof Australia.

Clause42: Orders
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69. Thisclauseenablesthe Attorney-General,by orderin writing, to prohibit the

productionof a documentor thing, or thegiving of evidenceor information. The orderma

bedirectedto a particularperson,a classof persons,or personsgenerally. It mayrelateto

particularproceeding,a classof proceedingsor proceedingsgenerally,and to particular

documents,things,evidenceor information or to a classof documents,things,evidenceor

information.

Clause43: Copiesetc.of documents

70. Thisclauseappliesanorderrelating to a documentto anycopy,extractor summary
of thatdocument.

Clause44: Intervention

71. ThisclauseenablestheAttorney-Generalto intervenein anyproceedingin orderto

preventa contraventionof an orderunderclause42. WheretheAttorney-General

intervenes,a certificateby the Attorney-Generalthat thedoing of an actprohibited by an

orderunderclause42 would beprejudicialto Australia’ssecurityis conclusiveevidenceof

that fact.

72. Poweris conferredon thecourtto ordercostsagainsttheCommonwealth,if it thinks

fit, wherethe Attorney-Generalintervenes.

Clause45: Injunctions

73. Thisclauseenablesthe Attorney-Generalto applyto theFederalCourt foran

injunctionto restraina contraventionof anorder.

PART7- MISCELLANEOUS

Clause46: Regulations

74. ThisclauseenablestheGovernor-Generalto makeregulations.
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