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NOTESONCLAUSES

CHAPTER I - PRELIMINARY

PART 2.1-FORMAL MAUERS

ClauseI: ShortTitle

8. Thisclauseprovidesfor the shorttitle of the Act.

Clause2: Commencement

9. Sections1 to 3 andthe Dictionary at theendof the Act are to commenceon
RoyalAssent. The otherprovisionsof the Act are to commenceon aday or daysto
befixed by Proclamation,or 18 April 1995.whicheveris theearlier.

Clause3: Definitions

10. This clauseprovidesthat expressionsdefinedin the Dictionary havethe
meaningsgiven in the Dictionary. It alsoprovidesthat notes(which includes
examples)do not form partof the Act.

PART 1.2 - APPLICATION OFTHIS ACT

Clause4: Courtsandproceedingsto which Act applies

11. Thisclauseprovidesfor theapplicationof theAct (exceptfor its provisions
which applyin all courtsor in courtsexercisingfederaljurisdiction).

12. TheAct appliesin all proceedingsin federalcourtsand,until aday to befixed
by Proclamation,in courtsof the AustralianCapitalTerritory. A Proclamationwill
enableevidencelegislationenactedby the Australian CapitalTerritoryLegislative
Assemblyto apply in ACT courts.

13. The Act hasaspecialapplicationin sentencingproceedings.In such
proceedings,the Act doesnot apply unlessthecourt directsthat the law of evidence
is to apply. Sucha direction mustbe madeupon applicationby a party to the
proceedingfora directionin relation to proofof a fact thatis or will besignificantin
determiningasentencein theproceeding.Also, adirection must be madewhereit
wouldbe appropriatein the interestsof justice.
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14. The partsof the Act which applyonly in federalor ACT’ courtsdo not apply to:

appealsfrom courtsin which thosepartsof the Act do not apply; and

areviewof adecisionor order of a magistrate(and any appealfrom such
areview) excepta decisionor orderof anACT magistratebefore the day
fixed by any Proclamationundersubclause4(6).

Thus,in thosecases,theevidencelaw that appliedin the original proceedingwilt
apply.

Clause5: Extendedapplicationof certainprovisions

15. Thisclauseprovidesfor theprovisionslisted in theTable to applyin all
proceedingsin Australiancourts.

Clause6: Territories

16. Thisclauseextendsthe Act to all theexternalTerritories.

Clause7: Act bindsCrown

17. Thisclauseprovidesthatthe Crown in all its capacitiesis bound by theAct.

Clause8: Operationof otherActs etc.

18. This clauseprovidesforcertainother laws not to be affectedby the Act.
Theseotherlaws are-

otherCommonwealthActs (exceptsections68, 79, 80 and80A of the
JudiciatyAct 1903),

regulationsunderanotherAct in forcewhen theAct receivesRoyal Assent,
for so long thereafteras they arenot amended;

the CorporationsLaw andthe ASC Law; and

for so long as thewholeAct appliesin ACT courts,prescribedprovisionsof
the ACT EvidenceAct 1971,otherACT Acts andOrdinances(including
imperial andStateActs in force in theACT) andACT regulationsin force
whenthe Act commencesfor so longthereafteras they arenot amended.
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Clause9: Effect of Act on otherlaws

19. The clausemakesit clear that the Act doesnot affect the operationof other
laws, includingthe commonlaw, in relationto certainmatters.

Clause10: Parliamentaryprivilege preserved

20. Thisclausepreservestheoperationof laws relatingto die privilegesof any
AustralianParliament.

Clause11: Generalpowersofa court

21. This clausepreservesthegeneralpowersof courtsto control proceedings
beforethem,exceptso far asthe Act providesotherwise,eitherexpresslyor by
necessaryintendment.

CHAPTER2-ADDUCING EVIDENCE

PART2.l - WITNESSES

Division 1 - Competenceandcompellabilityof witnesses

Clause12: Competenceandcompellability

22. This clauseprovidesthat,exceptas providedotherwiseby the Act, everyoneis
acompetentandcompellablewitness.

Clause13: Competence:lack of capacity

23. This clausereplacesexisting law which requiresthat awitnessunderstandthe
natureandconsequencesof an oath in orderto be competentto give sworn
evidence.

24. Insteadit providesthat a personis not competentto give swornevidenceif he
or sheis incapableof understandingthat,in giving evidence,he or sheis underan
obligation to give truthful evidence. However,sucha personis competentto give
unswornevidenceif:

• the coult is satisfied lie or sheunderstandsthe differencebetweenthe
truthanda lie;

thecourt tells the personthat it is importantto tell the truth; and
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the personindicates,by appropriateresponse,thathe orshewill not tell
lies in the proceeding.

25. Theclausealsoprovidesthata personis not competentto give evidenceabout
afactif:

heor sheis incapableof giving a rationalreply to aquestionaboutthe

fact; or

exceptwherethe incapacitycan beovercome,he or sheis incapableof
hearingor understanding,or of communicatingareply to, aquestion
aboutthe fact.

26. Competenceis presumedunlessthecontraryis proved.

27. Evidencea witnesshasgiven doesnot becomeinadmissiblemerelybecausehe

or shediesor becomesincompetentbefore finishing giving theevidence.

Clause14: Compellability: reducedcapacity

2$. Thisclauseprovidesthat a personis not compellableto giveevidenceon a
particularmatterif the personcannothearor understand,or communicateareply to,
questionson that matterwithout substantialcostor delay,andotheradequate
evidencehasbeenor will begiven on that matter.

Clause15: Compeliability: Sovereignandothers

29. Thisclauseprovidesthat theSovereign,theGovernor-General,aState
Governor,the Administratorof aTerritory, a foreignsovereignandtheHeadof State
of a foreigncountryare not compellableto give evidence.

30. It alsoprovidesthat membersof a Houseof any AustralianParliamentarenot
compellableif attendingto give evidencewould interferewith their attendanceata
sittingof that House,ajoint sittingof that Parliamentor a meetingof acommitteeof
that Houseor thatParliamentof which they aremembers.

Clause16: Competenceandcompellability: judgesandjurors

31. Thisclauseprovidesthatjudgesarenot competenttogive evidencein the
proceedingin which theyareactingasjudges. A juror in a proceedingis competent
to giveevidencein the proceedingaboutmattersaffecting conductof the
proceeding,but is not otherwisecompetentto give evidencein the proceeding.
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32. Theclausealsoprovidesthata personwho is or was ajudge in aproceedingis
not compellableto giveevidenceaboutthe proceedingunlessthe court gives leave.

Clause17: Competenceandcompellability: defendantsin criminal proceedings

33. Thisclauseprovidesspecialrulesof competenceandcompellabilityfor the
defendantin a criminal proceedingandany associateddefendant.

34. An associateddefendantis definedin the Dictionary asany personwho is
beingprosecutedfor anoffencethatarosein relation to thesameeventsasthosein
relationto whichthe offencefor which thedefendantin thecriminal proceedingis
beingprosecutedarose,or relatesto, or is connectedwith, thatoffence.

35. A defendantis not competentto give evidenceas a witnessfor the
prosecution. An associateddefendantis not compellableto give evidencefor or
againsta defendantunlesshe or she is being tried separately.

Clause18: Compellability of spousesandothersin criminal proceedingsgenerally

36. Thisclauseprovidesthata personwho is the spouse,de factospouse,parentor
child of adefendantin acriminal proceedingwhen heor sheis called to give
evidencemay objectto beingrequiredto giveevidence,or to giveevidenceof a
communicationbetweenthe personandthe defendantas awitnessfor the
prosecution.

37. A court which considers that a person may have a right to object under this

clausemustsatisfyitself that thepersonis awareof the effect of theclause.

38. An objectionwill be upheldif the courtfinds that:

• thereis alikelihood that harmwould or mightbe causedto the personor to
the relationshipbetweenthedefendantand thepersonif thepersongives
the evidence;and

• the nature and extent of that harm outweighs the desirability of the

evidence being given.

39. The clause further provides that the court must take into account a number of

matters including the nature and gravity of the offence charged, andthe substance
andimportanceof, and the weight likely to be attachedto, any evidencethe person
mightgive.
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40. A prosecutormust notcommenton anobjection, thedecisionof thecourt in
relationto the objectionor thefailure of the personto give evidence.

Clause19: Compellability of spousesandothersin certaincriminal proceedings

41. This clause provides that clause 18 does not apply in proceedings for certain

offences against children and domestic violence offences. As a result a spouse, de
facto spouse, parent or child of a defendant must give evidence in such proceedings.

Cause 20: Comment on failure to give evidence

42. This clauseappliesonly in acriminal proceedingfor an indictableoffence.The
clausepermitscommentby thejudgeanda co-defendanton a failure by adefendant,
orapersonwho was,at the timeof the failure, his or her spouse,defactospouse,
parentor child to give evidence.

43. The comment,exceptwhenmadeby a co-defendant,mustnot suggestthat the
failure to giveevidencewas becausethe defendantwas guilty of the offence,or the
defendant,spouse,de-factospouse,parentor child believedthedefendantwas
guilty of the offence. If commentis madeby a co-defendant,thejudgemaycomment
on both the failure to give evidenceandthe co-defendant’scomment.

Division2 - Oathsandaffirmations

Clause21: Swornevidenceof witnessesto be on oathor affirmation

44. This clauserequiresa personto take an oathor makean affirmation before
giving swornevidence.Formsof oath andaffirmationareset out in the Schedule.
An affirmation hasthe sameeffect as an oath.

Clause22: Interpretersto act on oathor affirmation

45. This clauserequiresa personto take an oathor makean affirmationbefore
actingasan interpreterin a proceeding.Formsof oathandaffirmation aresetout in
theSchedule.An affirmation hasthe sameeffectas an oath.

Clause23: Choiceof oathor affirniation

46. This clauseprovidesthat a personwho is to be a witnessor actas an
interpreterin a proceedingmay choosewhetherto take an oath or makean
affimiation.



8.

47. Wherea witness refusesto choosewhetherto take an oathor makean
affirmation, or it is not reasonablypracticablefor the witnessto take an appropriate
oath, the court niay direct the witness to make an affirmation.

Clause 24: Requirements for oaths

48. This clause provides that it is not to be necessary to use a religious text to take

an oath. An oath is to be effectivewhetheror not the person who takes it did not
have a religious belief or did not understandthe natureandconsequencesof the
oath.

Clause25: Rightsto niakeunswornstatementsunaffected

49. This clausepreservesany right of adefendantin acriminal proceeding,arising
undera Stateor Territory law, to makeanunswornstatement.

Division 3 - Generalrulesaboutgiving evidence

Clause26: Court’scontrol overquestioningof witnesses

50. Thisclausestatesthat the court may regulatethe mannerin which witnesses

arequestioned,the productionanduseof documentsand things in connectionwith

the questioningof witnesses,the order in which the partiesquestionwitnessesand

the presenceand behaviourof any personin connectionwith the questioningof

witnesses.

Clause27: Partiesmay questionwitnesses

51. Thisclausestatesthe generalprinciple thateveryparty is entitled to question

any witnesswho givesevidence,exceptwhere theAct providesto the contrary.

Clause28: Orderof examinationin chief, cross-examinationandre-examination

52. This clauseprovidestheusual orderin which partiesniay questiona witness.

Clause29: Mannerand form of questioningwitnessesand their responses

53. This clausestatesthegeneralrule that, subjectto thecontrol of the court, it is

up to the partiesto determinehow to questionwitnesses.

54. This clausealso allows the court to direct a witness,uponapplicationby the

partyby whomhe or shehasbeencalled, to give evidencewholly or partly in

narrativeform and allows evidenceto be given in theform of charts,summariesor
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otherexplanatorymaterial if that materialwould aid the court’scomprehensionof
otherevidence.

Clause30: Interpreters

55. Thisclauseprovidesthata witnesscanhave an interpreterunlessheor shecan
speakandunderstandEnglish sufficiently to understandquestionsandgive
adequaterepliesto them.

Clause31: Deafandmutewitnesses

56. Thisclauseprovidesthat deafandmute witnessescan bequestioned,andgive
evidence,in any appropriateway. Thecourtmay give directionson the mannerin
which suchwitnessesmay be questionedandthe meansby whichtheymaygive
evidence.

Clause32: Attemptsto revivememory in court

57. Thisclauseprovidesthat a witnessmay not useadocumentto revive hisor her
memoryin giving evidence,unlessthecourtgives leave. Thematterswhich the
court musttake into accountin decidingwhetherto give leaveinclude:

whetherthe witnesscanrecall the fact or opinion adequatelywithout
usingthe document;and

whetherthe documentwas written by the witness,or found by him or
her to beaccuratewhenthe eventsit recordswerefreshin his or her
memory.

58. Thewitnessmay,with leaveof the court, readthe documentaloudas panof
his or herevidence.

59. Thecourt is to order that so muchof thedocumentasrelatesto the
proceedingsis to be producedto anotherparty, if that party so requests.

Clause33: Evidencegiven by police officers

60. Thisclauseprovidesthat in acriminal proceedingapolice officer maygive
evidencein chieffor the prosecutionby readingor being led througha written
statementpreviouslymadeby him or her.

61. Suchevidencemay only begiven wherethe statementwasmadeby the officer
atthe timeof or soonafter the occurrenceof theeventsto which it refers,the police



10.

officer signedthe statementwhen it was madeandacopy of thestatementwas
givento the personchargedor hisor her lawyera reasonabletime beforethe
prosecutionevidenceis given.

Clause34: Attemptsto revivememoryout of court

62. This clauseprovidesthat wherea witnesshasused adocumentor thing to
revivehis or her memoryother thanwhile giving evidence,thecourt may,atthe
requestof aparty, direct that thedocumentor thing beproducedto the party. If the
directionis not compliedwith, the courtmay refuseto admitevidencegiven by the
witnessabouta factconcerningwhich heor shetried to revive his or her memory.

Clause35: Effect of callingfor productionof documents

63. This clauseabolishesthe rule in Walkerv. Walker(1937) 57 CLR 630. Under
thatrule, the party called on to produceadocumentmay requirethe party who
called for andinspectedthedocumentto tenderit. Theresult of the rule is that a
documentwhich mightotherwisebe inadmissiblemay be admittedin evidence

Clause36: Personmay be examinedwithout subpoenaor otherprocess

64. This clauseallows thecourt to orderapersonwhois presentat the hearingto
giveevidenceor producedocuments.A personso orderedis subjectto the same
liabilitiesas if he or shehadbeenservedwith asubpoena.

Division 4 - Examinationin chiefandre-examination

Clause37: Leadingquestions

65. Thisclauseprovidesthat, unlessthecourtgives leave,leadingquestionsmay
not be put to witnessesin examinationin chiefor re-examination.

66. Leaveis not requiredwherethequestionrelatesto an introductorymatteror a
matternot in dispute,or wherethe questionis put to an expertwitnessfor the
purposeof obtaining his or heropinion abouta hypotheticalstatementof facts.
Leaveis alsonot requiredwhereall the partiesto the proceeding,other thanthe
partyexaminingthe witness,are representedby alawyerandno objectionis made.

67. Unlessthe courtotherwisedirects,leadingquestionsmay be put in civil
proceedingsto a witnessrelatingto an investigation,inspectionor report heor she
madein the courseof carryingout public or official duties.



II.

68. Any powerof acourt underrules of courtto allow awritten statementor
reportto be tenderedor treatedas evidencein chiefis preserved.

Clause38: Unfavourablewitnesses

69. Thisclauseprovidesthat aparty may,with the leaveof the court,cross-
examinehis orher own witnessaboutevidencethe witnesshasgiventhat is
unfavourableto the party,abouta matterof which the witnessmay reasonablybe
supposedto haveknowledgeaboutwhich it appearsthat lie or sheis not makinga
genuineattemptto giveevidence,or aboutwhetherthewitnesshasmadeaprior
inconsistentstatement.

70. To overcomethedecisionof the 1-tigh Court in Vocisanov. Vocisano(1974)
130 CLR 267, a personconductinga proceedingin the nameof a party(e.g.an
insurerconductingan action in the nameof an insured)is to be able, wherethe party
is called asa witness,to cross-examinethe partyin thesamecircumstancesas the
personmay cross-examineany otherwitness.

71. In determiningwhetherto grantleaveto a partyto cross-examinehis or her
ownwitness,a court is to take into accountwhetherthe partygavenoticeat the
earliestopportunityof his oi her intention to seekleaveandthe matterson which,
andtheextentto which, the witnesshasbeen,or is likely to be, questionedby
anotherparty.

Clause39: Limits on re-examination

72. Thisclauseprovidesthat, unlessthe courtgives leave,a witnesson re-
examinationmayonly be questionedaboutmattersarisingout of evidencegiven by
thewitnessin cross-examination.

Division S - Cross-examination

Clause40: Witnesscalled in error

73. Thisclauseapplies wherea witnesshasbeencalled in error. A partyis not to
cross-examinethewitnessunlesshe or shehasgiven evidencein the proceeding.

Clause41: Improperquestions

74. This clauseprovidesthat acourtmay disallow,or inform the witnessheor she
neednot answer,a questionthat is misleadingor unduly annoying,harassing,
intimidating,offensive,oppressiveor repetitive. In decidingwhetherto exerciseits
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powersthecourt is to take into accountrelevantcharacteristicsof the witness(such
asageor education)andany mentalor physicaldisability.

Clause42: Leadingquestions

75. This clauseprovidesthata party mayput aleadingquestionto a witnessin
cross-examination,unlessthe courtdisallowsthequestionor directsthe witnessnot
to answerit. Wherethe court is satisfiedthat thefactswould be betterascertainedif
leadingquestionsare not used,it mustdisallow thequestionor direct the witnessnot
to answerit.

76. In decidingwhetherto disallowa questionor giveadirection,the court is to
take into account,amongstother things,the extentto which thewitnessor his or her
evidenceis supportiveof the cross-examiner.

Clause43: Prior inconsistentstatementsof witnesses

77. Thisclauseprovidesthat a party may cross-examineawitnessabouta prior
statementthewitnessis allegedto havemadethat is inconsistentwith his or her
evidence. It is not necessaryto put completeparticularsof the statementto the
witness or to show the witness a document that records the statement.

78. if the witnessdoesnot admithe or she madea prior inconsistentstatement,the
cross-examinercannotadduceevidenceof the statementfrom anotherperson,unless
the cross-examinerinformedthe witnessof enoughof the circumstancesof the
making of the statementto identify it anddrewthe witness’sattentionto the
inconsistency.

Clause44: Previousrepresentationsof otherpersons

79. This clausesetsout whena party can, in cross-examinationof awitness,ask
him or heraboutapreviousrepresentationmadeby anotherperson. The party may
cross-examinethe witnesson it generallywhere the evidenceof the representation
hasbeenor will be admitted in evidence.

80. However, if the representation is recorded in a document which has not been,

andwill not be,admittedin evidence,the documentmay only be producedto the
witness,andthe witnessmay only be askedwhether,havingexaminedit, he or she
still adheresto his or herevidence.
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Clause45: Productionof documents

81. This clauseprovidesfor the productionandexaminationof a document
recordinga prior inconsistentstatementof the witness,or apreviousrepresentation
made by a person other than the witness, that is raised in cross-examination.

82. The court,or aparty otherthanthecross-examiningparty, may requirethe
cross-examiningparty to producethe document,or suchevidenceof its contentsas
isavailableto him or her. Thecourt maygivedirectionsaboutits useandmayadmit
it (unlessthe documentis not admissible). Productionof the documentto awitness
in cross-examinationdoesnot requirethecross-examiningpartyto tenderthe

document.

Clause46: Leaveto recall witnesses

83. This clauseprovidesthatacourt may give leaveto a party to recall awitness
to be questionedabout amatter(including an inference)raised by evidenceadduced
by anotherparty,beinga matteron whichthe witnesswasnot cross-examined,if
that evidencehas beenadmittedand:

it contradictsevidencegiven in chiefby the witnessaboutthe matter;or

the witnesscouldhavegiven evidencein chiefaboutthematter.

PART 2.2 - DOCUMENTS

Clause47: Definitions

84. This clausedefines‘documentin questionfor the purposesof Part2.2 as a
documentaboutthe contentsof which it is soughtto adduceevidence,anda ‘copy
of a documentin question’ to include adocumentthat is not an exactcopy provided
it is identicalin all relevantrespects.

Clause48: Proof of contentsof documents

85. This clausesetsout theways in which aparty canadduceevidenceof the
contentsof a document.

86. A party may adduceevidenceof the contentsof adocumentby tenderingthe
original documentor by tenderingany of the following:
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a copyof the documentproducedby adevice(for example,a photocopier
or a word processor)that reproducesthe contentsof documents;

• if the contentof thedocumentis not in visible form (for example,a tape-
recording)or is in acode(for example,shorthandnotes).atranscript;

• if the documentis an article or thingon or in whichinformationis storedin
such a way that it cannotbe usedunlessadeviceis usedto retrieve,
produceor collate it, adocumentproducedby thedevice(for example,
computeroutput or a documentproducedby an optical laserdisk reader);

• abusinessrecord that is anextractfrom, or asummaryor copyof, the
document;

• if the documentis a public docunent,anofficial printedcopy of the
document.

87. A party may alsoadduceevidenceof thecontentsof a documentby
adducingevidenceof an admissionmadeby anotherparty aboutits contents.
Evidenceadducedin this way may be usedeitherby theparty who adducedit
againstthe partywho nudethe admission,or by the partywho madethe admission
againstthe partywho adducedthe evidence.

88. Where thedocumentis unavailable,or whereits existenceor contentsarenot
in issuein the proceeding,evidenceof its contentsmay be adducedby tenderinga
copy or summaryof, or extractfrom, the documentor by adducingoral evidenceof
the contents.

Clause49: Documentsin foreign countries

89. This clauseprovidesthatevidenceof thecontentsof a documentin a foreign
countrycannotbe adducedunderclause48. exceptby tenderingthe original
documentor adducingevidenceof an admissionby anotherparty,unlesseithera
copy of the documentthat is to be tenderedhas beenservedon each otherparty in
the proceedingnot lessthan 28 days(or otherprescribedperiod)beforehand,or the
court makesa directionto the contrary.

Clause50: Proofof voluminousor complexdocuments

90. This clauseenablesaparty to applyto a court beforeahearingfor adirection
that heor she may adduceevidenceof thecontentsof 2 or moredocumentsin the
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form of a summaryif it would not otherwisebe possibleconvenientlyto examinethe
evidencebecauseof the volumeor complexityof thedocumentsin question.

91. Thecourtmay only makesucha direction if theapplicanthasservedon each
otherpartyacopy of the summarydisclosingthe nameandaddressof the person
who preparedit, andhasgiven eachotherparty a reasonableopportunity to
examineor copy the docunients.

92. Theopinion rule (clause76) doesnot apply to evidenceadducedunderthis
clause.

Cause51: Original documentrule abolished

93. Thisclauseabolishesthe original documentrule which providesthat the
contentsof a document,exceptin certain limited circumstances,mustbeprovedby
productionof theoriginal document.

PART2.3 - OTHEREVIDENCE

Clause52: Adducingof otherevidencenot affected

94. This clauseprovidesthat exceptfor Part2.3 thisAct doesnot affect the
operationof any law or rule of practicewhich permitsevidenceto be adduced
otherwisethan by witnessesbeingcalled or documentsbeingtenderedin evidence.

Clause53: Views

95. Thisclauseenablesthejudgeto order that a demonstration,experimentor
inspectionbe held. Thejudge is not to makethe order unlesssatisfiedthat the parties
will be given a reasonableopportunityto be present.

96. Theclausealsosetsout the mattersthejudgemusttake into accountin
decidingwhetherto makean order. Theseincludewhetherthe demonstrationetc.
will, in the opinion of thecourt, assistit in resolvingissuesof factor understanding
the evidence,whetherthe partieswill be present,whetherthedemonstrationetc
mightbeunfairly prejudicial.misleadingor confusing,or mightwastetime, and
whethera demonstrationof an eventwill properly reproducethe event.
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Clause54: Views to be evidence

97. This clauseprovidesthat thecourtmay drawany reasonableinferencefrom
whatit sees,hearsor otherwisenoticesata demonstration,experimentor inspection.

CHAPTER 3-ADMISSIBILITY OF EVIDENCE

PART 3.1 - RELEVANCE

Clause55: Relevantevidence

98. This clausestatestheprincipal rule concerningthe admissionof evidence,the
relevancerule. Evidenceis relevantif it could rationallyaffect (whetherdirectly or
indirectly) the assessmentof the probability of the existenceof afact in issue.

99. Evidencewhich would be admissibleunder the test, althoughonly marginally
relevant,maybeexcludedunderclause135.

100. Evidenceis not to be takento be irrelevantonly becauseit relatesto the
credibility of a witness,admissibilityof otherevidence,ora failure to adduce
evidence.

Clause56: Relevantevidenceto be admissible

101. Thisclausestatesthe basicrule of admissibility.

102. Evidencethat is relevantis admissibleunlessexcludedby oneof the
exclusionaryrulesset out in the Act. Evidencethat is not relevantis not admissible.

Clause57: Provisional relevance

103. This clauseenablesa courtto admit evidenceprovisionally. If the
determinationof whetherevidenceis relevantdependsupon the court making a
finding on a matter,tile courtmay find that the evidenceis relevantif it is reasonably
opento makethe finding in question,or may find it is relevantsubjectto the
admissionof furtherevidence,as aresultof which it will be reasonablyopento make
the finding in question.

Clause58: Inferencesasto relevance

104. This clauseenablesa courtto examinea documentor tiling for the purposeof
determiningits relevanceandto drawanyreasonableinferencefrom it.
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PART 3.2 - HEARSAY

105. This Partsetsout the exclusionaryrule for hearsayevidenceandexceptions
to thatrule.

Division I - Thehearsayrule

Clause59: Thehearsayrule - exclusionof hearsayevidence

106. This clausesetsout the generalexclusionaryrule for hearsayevidence(‘the
hearsayrule’). The rule preventsevidenceof a previousrepresentationmadeby a
personbeingadmittedto prove the existenceof a fact (‘the assertedfactt) that the
personintendedto assertby the repi-esentation.The rule is subjectto several
exceptions.

Clause60: Evidencerelevantfor a non-hearsaypurpose

107. This clausepermits theuseof evidenceto provethe existenceof an asserted
fact if it is admittedbecauseit is relevantfor a purposeother thanproofof thatfact
(for example,if it is relevantto thecredit ofa witness).

Clause61: Exceptionsto the hearsayrule dependenton competency

108. This clauseprovidesthat Part 3.2doesnot enablethe useof a previous
representationto prove an assertedfact if the personwho madethe representation
wasnot, at the time, competentto giveevidencebecauseheor shewas incapableof
giving arational reply to aquestionaboutthe fact. Competenceis presumedunless
thecontraryis proved. The clausedoesnot apply to a person’scontemporaneous
representationsabouthis or her health,feelings,sensations,intentions,knowledgeor
stateof mind.

Division 2 - “First-hand”hearsay

Clause62: Restrictionto ‘first hand” hearsay

109. This clauseprovidesthat in Division2 ‘previous representation’refersonly to
arepresentationmadeby a personwho had,or might reasonablybe supposedto
havehad,personalknowledgeof thefact assertedin the representation,otherthan
from arepresentationmadeby someotherpersonabouttheassertedfact. Sucha
representationis referredto belowas ‘first-hand’ hearsay.
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Clause63: Exception: civil proceedingsif makernot available

110. This clauseprovidesan exceptionto the hearsayrule in civil proceedings
wherethe makerof a ‘first-hand’ hearsayrepresentationis not availableto give
evidenceaboutan assertedfact.

111. In thesecircumstances,oral evidenceof the representationmaybe givenby a
personwho witnessedit. Alternatively,adocumentcontainingtherepresentation,or
anotherrepresentationreasonablynecessaryto understandit, maybeadmitted.

Clause64: Exception: civil proceedingsif makeravailable

112. This clauseprovidesfor 2 exceptionsto the hearsayrule in civil proceedings
wherethe makerof the ‘first-hand’ hearsayrepresentationis availableto give
evidence.

113. First, whereit would causeundueexpenseor unduedelayor it wouldnot be
reasonablypracticableto call the makerof the representationto giveevidence,oral
evidenceof the representationmay be given by a personwhowitnessedit.
Alternatively, adocumentcontamingthe representation,or anyotherrepresentation
reasonablynecessaryto understandit, may be admitted.

114. Secondly,wherethe makerof the representationhasbeen,or is to be, called to
giveevidence,evidenceof tile representationmay be givenby the maker,or by
someoneelsewho witnessedit, if, whenthe representationwas made,theoccurrence
of theassertedfactwas freshin thememoryof themaker.

115. Documentaryevidenceof the representationis not to betenderedbefore
conclusionof the examinationin chiefof the maker,unlessthecourtgives leave.

Clause65: Exception: criminal proceedingsif makernot available

116. This clauseprovidesfor exceptionsto thehearsayrule in criminal proceedings
wherethe makerof the ‘first-hand’ hearsayrepresentationis not availableto give
evidence.

117. First, evidenceof the representationcall be given by a personwhowitnessed
it ifit was:

madein thecourseof a duty to makesucharepresentation;
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madewhenor shortly after the assertedfact occurredand in
circumstancesthat makeit unlikely it was afabrication;

madein circumstancesthatmake it highly probablethat the
representationis reliable; or

• againstthe interestsof themakerat the time the representationwas
made(for example,it would tendto damagethe reputationof the
maker,incriminatehim or her,or showheor sheis liable in an actionfor
damages).

Secondly,evidencemay be given of a representationmadein thecourseof giving
evidencein anotherproceedingif, in that otherproceeding,thedefendant(in the
proceedingto whichthe clauseis beingapplied)cross-examined,or hadareasonable
opportunityto cross-examine,the personwho madethe representation.

118. Evidenceof sucha representationmadein the courseof givingevidencein
anotherproceedingmay be addttcedby producingan authenticatedtranscriptor
recording.

119. Thirdly, a defendantcan adduceevidenceof a ‘first-hand’ hearsay
representationby:

adducingoral evidenceof therepresentationfrom apersonwhowitnessed

it; or

tenderingadocumentcontainingsucha representationor any other
representationreasonablynecessaryto understandit.

120. Whereevidenceof that kind has beenadducedby adefendantabouta
particularmatter, theprosecutionor anotherdefendantmay adduceevidenceof
anotherpreviousrepresentationaboutthe matter.

Cause66: Exception:criminal proceedingsif makeravailable

121. Thisclauseprovidesan exceptionto the hearsayrule in criminalproceedings
wherethe makerof the ‘first-hand’ hearsayrepresentationis availableto give

evidence.

122. If themakerhasbeen,or is to be,called to give-evidence,evidenceof the
representationmay begiven by tile maker,or by someoneelsewho witnessedthe



20.

representation,if, whentile representationwas made,the occurrenceof the asserted
factwasfreshin tile memoryof the maker.

123. If a representationwasmadefor the purposeof indicating theevidencethat

the personwho madeit would beableto give in a proceeding,the exceptionto the

hearsayrule is not to apply to evidenceadducedby the prosecutorunlessthe

representationconcernsthe identity of a person,placeor thing.

124. Documentaryevidenceof the representationis not to be tenderedbefore
conclusionof the examinationin chiefof the maker,unlessthe courtgives leave.

Clause67: Notice to begiven

125. This clauserequiresa party seekingto adduceevidenceof a ‘first-hand’

hearsayrepresentation(otherthan rebuttal ‘first-hand’ hearsay)wherethe makerof

the representationis not available,or is not called,to give reasonabienoticeto each

otherpartyof his or her intention to adducethe evidence. Notice is to be given in

accordancewith any applicableregulationsor rules of court. The court may
dispensewith the noticerequirementconditionallyor otherwise.

Clause68: Objectionsto tenderof hearsayevidencein civil proceedingsif maker

available

126. Thisclauseprovidesthat in civil proceedingsa party may objectto the tender

of hearsayevidencewherethe makerof the representationis available,but is not to

be calledto give evidellce. The court may determinethe objectionat or beforethe

hearing. If the objectionis unreasonablethe courtmay orderthat the party

objectingpaythe costsincurred in relation to the objectionand in calling the maker

to give evidence.

Division 3 - Otherexceptionsto thehearsayrule

Clause69: Exception: businessrecords

127. Underthis clause,thehearsayrule does not apply to a representationin a

documentthat is or waspart of the recordsof a business,andwas madein thecourse
of, or for the purposesof, a business,if therepresentationwas madeby apersonwho
hador might reasonablybe supposedto have hadpersonalknowledgeof the
assertedfact, or was madeon the basisof informationdirectly or indirectly supplied
by such a person.
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128. This exceptiondoesnot apply to a representationpreparedill connection
with possibleproceedingsor iiiade in connectionwith a criminai investigation.

129. Secondly,thehearsayrule doesnot applyto evidencethat thereis no record

in a businessrecordkeepingsystemof thehappeningof an eventnormally recorded
in the system.

Clause70: Exception: contentsof tags,labelsand writing

130. Thisclauseexceptsfrom thehearsayrule a tagor iabei attachedto, or writing
placedon, an objectin the courseof a businessfor the purposeof describingthe
identity, nature,ownership,destination,otigin or weightof theobject,orof its

contents(if any).

131. Theexceptionprovided by this clause,and any Stateor Territory law to

similareffect,will not apply to a Customsprosecutionunder theCustomsAct1901
or anExciseprosecutionunderthe Eve/ce Act 1901.

Clause71: Exception: telecommunications

132. This clauseexceptsfrom tile hearsayrulea representationin a document

recordinga messagethat hasbeentransmittedby fax, electronicnlaih, telegram,

iettergramor telex that is a representationaboutthe identity of thepersonwho sent

the message,theday or time it wassent,the message’sdestinationor the identityof

the personto whom it wasaddressed.

Clause72: Exception:conteniporaneousstatementsabouta person’sstateof mind,

healthetc.

133. This clauseprovidesthat the hearsayrule doesnot apply to evidenceof a

previousrepresentationmadeby a personabouthis or herhealth,feelings,

sensations,intention,knowledgeor stateof mind whenhe or shemadethe

representation.

Clause73: Exception: reputationas to reiationshipsandage

134. Thisclauseprovidesfor exceptionsto the hearsayrule for evidenceof

reputationaboutmarriage,cohabitation,a person’sageand family historyor

relationship. In a criminal proceeding,the exceptionis limited to evidenceadduced

by a defendant,or by the prosecutionto rebutevidenceaboutreputationadduced
by a defendant. The defendantmustgiveeachotherparty reasonablenoticein
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writing of his or her intention to adducesuchevidenceexceptwhereit is adducedin
rebuttal.

Clause74: Exception: reputationof public or generalrights

135. Thisclauseprovidesfor anexceptionto tile hearsayrule in relation to

evidenceof reputationabouta public or generalright. In a criminal proceeding,the

exceptionis limited to evidenceadducedby a defendant,or by theprosecutionto
rebutevidenceabout reputationadducedby a defendant.

Clause75: Exception: interlocutoryproceedings

136. This clauseprovidesfor all exceptionto the hearsayrule for evidence

adducedin interlocutoryproceedings,if the party who adducesit alsoadduces
evidenceof its source,

PART3.3 - OPINION

Clause76: Theopinion rule

137. This clausesetsout tile generalexclusionaryrule for opinion evidence.

Evidenceof an opinion is not admissibleto provea factassertedby tile opinion.

Clause77: Exception; evidencerelevantotherwisethan as opinion evidence

138. This clausepermitsthe useof evidenceof an opinion to provea factasserted

by the opinion if theevidenceof tile opinion is adniittedbecauseit is relevantfor

anotherpurpose.

Clause78: Exception:lay opinions

139. This clausepermitsopinion evidencewhereit is basedon theperson’sown

perceptionof an eventandevidenceof the opinion is necessaryto obtain an

adequateunderstandingof the person’sperceptionof theevent.

Clause79: Exception:opinions basedon specialisedknowledge

140. This clausepermitsopinion evidencethat is wholly or substantiallybasedon

specialisedknowledge. The personexpressingthe opinion musthavespecialised
knowledgebasedon training,studyor experience.It is not necessaryfor the person
to beformally qualified. Relevantexperiencewill suffice.
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Clause80: Ultimate issueaild common knowledgerulesaboiished

141. This clauseabolishesthe commonlaw rules known as theultimateissueand

the commonknowledgerules.

142. The ultimateissuerule preventsa witnessfrom giving evidenceon anissue

the court is to decide. Thecommonknowledgeruie excludesexpertopinion
evidenceon mattersof common knowledge.

PART 3.4 - ADMISSiONS

143. This Part setsoutexceptionsto the hearsayandopinion rulesrelating to

admissions.

Clause81: Hearsayandopinion rules: exceptionfor admissionsandrelated

representations

144. This clauseexceptsfrom the hearsayandopinion rulesevidenceof an

admissionandevidenceof a representationmadeat or aboutthe time of the
admissionthat is reasonablynecessaryto understandthe admission.

Clause82: Exclusionof evidenceof admissionsthat is notfirst- ilaild

145. Thisclausequalifies theexceptioncreatedby clause81. Thehearsayrule will

apply to evidenceof an admissionunlessthe evidenceis given orally by a person

whowitnessedtheadmissionor it is a documentin which the admissionis made.

Clause83: Exclusionof evidenceof admissionsas againstthird parties

146. Thisclauserestrictsthe use tllat canbe madeof an admission.The hearsay

ruleand the opinion rule apply so thatevidenceof an admissioncannotbeused in

relation to the caseof a third party unlesstilat third party consents.Consentcannot

be given in respectof part oniy of the evidence.

Clause84: Exclusionof admissionsinfiuencedby violenceandcertainother

conduct

147. Thisclauseprovidestilat wilere tile party againstwhom evidenceof an

admissionis being led raisesan issuein theproceedingaboutwhethertheadmission
wasinfluencedby violent,oppressive,inhumanor degradingconduct,or by a threat

of suchconduct,evidenceof the admissionis notadmissibleunlessthecourtis
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satisfiedthat tile admissionwas not influencedby thatconductor by a threatof that

conduct,

Clause85: Criminal proceedings;reliability of admissionsby defendants

148. Thisclauseprovidesthat an admissionmadeby a defendantin a criminal

proceedingin thecourseof official questioningor as a result of an actof another

personableto influencethe prosecutionprocessis inadmissibleunlessthe

circumstancesin which it wasmademakeit unlikely that thetruth of the admission

wasadverselyaffected. The mattersthe courtis to take into accountin deciding

whetherthetruth wasadverselyaffectedincludeany relevantcharacteristicof the

defendant,thenatureof any questioning,and the natureof anytllreat, promiseor

inducementmade.

Clause86: Exclusionof recordsof oral questioning

149. Thisclausemakesinadmissiblein a criminal proceedingany document(other

than a soundor video recording,or transcriptof sucha recording)purporting to be a

record of interview with a del’endanttill less the defendantacknowledgedthe

documentasa true recordby signingor otherwisemarking it.

Ciause87: Admissionsmadewith autllority

Thisclauseenablesa courtto admit evidenceof a representationmadeby a person

as an admissionmadeby a party if it is reasonablyopento find that:

• the personIlad authority to makestatementson behalfof the party in

relation to the matterconcerned;

• it wasmadeby anemployeeor agentabout a nlatterwithin the scope
of his or heremploymentor autilority; or

• it was niadein furtheranceof a commonpurposewith the party.

152. The hearsayrule is not to apply, for the purposesof tile clause,to evidenceof

apreviousrepresentationmadeby apersonabouthis or heremploymentor
authorityto makestatementsor act on behalfof a party.

Clause88: Proofof admissions

153. Thisclauseprovidesthat to determinewlletherevidenceof an admissionis

admissiblethecourt is to find that a personmadean admissionif it is reasonably
openso to find.
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Clause89: Evidenceof silence

154. Tllis clauseprohibits unfavourabieinferences(including an inferenceof

consciousnessof guilt or an inferencerelevantto a party’scredibility) being drawn

in a criminal proceedingfrom a failure by a personto answera question,or respond

to a representation, during official questioning. Where the only use that could be

made of such evidence would be to drawsuch an inference,the evidenceis

inadmissible. Tile clausedoesnot apply wherethe failure to answeror respondis a
factin issuein theproceedings.

155. Theprovision is not concernedwith the drawing of inferencesfrom facts.

Clause90: Discretionto excludeadmissions

156. Thisclauseprovidesthatin acriminai proceedingif, havingregard to the
circumstancesin which an admissionwasmade,it would be unfair to anaccusedto

useevidenceof the admissionin the prosecutioncase,the courtmayrefuseto admit
the evidence,or refuseto admitit to provea particularfact.

PART3.5 - EVIDENCE OFJUDGMENTSAND CONVICTIONS

157. ThisPart abolishestherule known as therule in flollington v, I-lewthorn

[19431 KB 587. In that case,evidenceof a conviction washeld to be inadmissiblein

civil proceedingsto provethe factson which it was based.

Clause91: Exclusionof evidenceof judgmentsandconvictions

158. Thisclauseprovidesa basicrule that evidenceof thedecisionor a finding of

fact in any proceeding is not admissible to prove a fact in issue in that proceeding.

Whereevidenceof the decisionis otilerwise relevant,it cannotbe usedfor the

purposeof proving sucha fact. This rule is subjectto clauses92 and93.

Clause92: Exceptions

159. This clause provides for exceptions to the hearsay rule, the opinion rule and

the rule in clause 91. The exceptions are evidenceofagrantof probateoriettersof

administration to prove a death, date of death or due executionof a will, and
evidence in a civil proceeding of a conviction of a party or a person through whom a

party claims (other than a conviction tllat has been quashed or set aside, in respect of

which a pardon has beengiven, or which is under appeal).
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Clause93: Savings

160. Thisclausepreservesexistinglaw relatingto the admissibilityof convictions
in defamationproceedings,ajudgmentin rem,msjudicataand issueestoppel.

PART3.6 - TENDENCYAND COINCIDENCE

161. This Panprovidesfor theadmissibilityof evidencerelatingto conduct,
reputation,characterand tendencyof partiesandwitnesses,which is reievantto a

factin issuein the proceedings.it doesnot apply wheresuchreputationetcis a fact
in issueor relatesonly to the credibility of witnesses.Credibility evidenceis dealt
with in Part3.7. Part3.8 setsout specialrulesrelatingto evidenceof thecharacter
of adefendantin a criminalproceeding.

Clause94: Application

162. This clauseprovidestllat Part3.6 is not to apply to evidencethatrelatesonly
to thecredibility of a witness,evidencein a proceedingso far as it relatesto bail or
sentencing,or evidenceof character,reputation,conductor a tendencyof a person

thatis afact in issuein theproceeding.

Clause 95: Useof evidencefor otherpurposes

163. This clause provides that if evidence which, underPart3.6, is not admissible,

or cannot be used against a party, to prove a particular matter is relevantfor another

purpose (and so may be admissible), it must not be used to prove tllat particular

matter.

Clause 96: Failure to act

164. Thisclauseprovidesthat a reference in Part3.6 to the doing of an actincludes

a referenceto failing to do thatact.

Clause97: Thetendencyrule

165. Thisclausesetsout thefirst exclusionaryrule for tendencyevidence.The rule

(‘the tendencyrule’) preventsadmissionof evidenceof aperson’scharacter,
reputation,conductor tendeiicyto prove that tile personhasor hada tendencyto
actin aparticularway or to havea particularstateof mind in 2 circumstances.These
are,firstly, wherenoticehasnot beengiven (clause97)or dispensedwith (clause
100) and,secondly,wherethe court considerstilat theevidencewould not, eitherby



27.

itself or havingregardto otherevidenceadducedor to be adducedby tile party

seekingto adducethe tendencyevidence,havesignificant probativevalue.

166. The rule doesnot apply to tendencyevidenceadducedto explain or
contradicttendencyevidenceadducedby anotherparty.

Clause98: Thecoincidencerule

167. Thisclausesetsoutthefirst exclusionaryrule for similarfactevidencewhich

is adducedfor a coincidencepurpose. Tllat is, theclauseappliesto evidenceof 2 or
moreeventswherethe eventsand the circumstancesin which they occurredare

substantiallyandrelevantlysimilar,which is adducedto provethat, becauseof the

improbability of the events occurring coincidentally, a person did a particular act or

hadaparticularstateof mind.

16$. Theclausedoesnot apply to coincidenceevidencethatis not similar fact
evidence.

169. Therule preventssimilarfact evidencebeing led to provethat, becauseof the
improbability of the eventsocctirring coincidentally,a persondid a particularactor

hada particularstateor mind, in 2 circumstances.Theseare,firstly, wherenoticehas

not beengiven(clause98) or dispensedwith (clause 100) and,secondly,wherethe

courtconsidersthat the evidencecould not, either by itself or having regardto other
evidenceadducedor to be adduced by the party seekingto adducethe coincidence
evidence,havesignificantprobativevalue.

170. The rule doesnot apply to evidenceadducedto explainor contradict

coincidenceevidenceadducedby anotherparty.

Clause99: Requirementsfor notices

171. This clauseprovidesthat noticesrelating to tendencyor coincidence

evidenceareto be given in accordancewith any regulatiollsor rulesof court.

Clause100: Court maydispensewith noticerequirements

172. This clauseenablesthe court, on the applicationof a party, to directthat the

tendencyrule or thecoincidencerule is not to apply to particularevidencedespite
the party’sfailure to give noticeunderclauses97 or 98. The directionmay be

subjectto conditions(andmay be given at or beforethe hearing).
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173. The applicationmay be madeeither beforeor after the timethe partywould
be requiredto givenoticeand, in a civil proceeding,may be madewithout notice

havingbeengiven to oneor more of tile parties.

Clause101: Furtherrestrictionson tendencyevidenceandcoincidenceevidence
adducedby prosecution

174. This clausesetsout a secondexclusionaryrule relatingto tendencyevidence
andcoincidenceevidencein criminal proceedings.It appliesin addition to the
precedingrequirementsof this Part. Theprosecutionin acriminal proceedingis not
to adducetendencyevidenceabouta defendant(exceptto explainor contradict

tendencyevidenceadducedby the defendant)unlessits probativevalue
substantiallyoutweighsany prejudicialeffect it may haveon the defendant.

175. Similarly, tile prosecutionin a crinlinal proceedingis notto adduce

coincidenceevidenceabouta defendant(exceptto explainor contradict
coincidenceevideilce adducedby the defendant)unless its probativevalue

substantiallyoutweighsany prejudicialeffect it may haveon the defendant.

PART3.7 - CREDIBIL1TY

Clause102: The credibility rule

176. This clausestatesa basicrule (‘the credibility rule) that evidencewhich is

relevantonly to thecredibility of a witnessis not admissible.

Clause103: Exception; cross-examinationas to credibility

177. This clauseprovidesthat thecredibility rule doesnot apply to evidencewhich

is adducedin cross-examinationof the witnessandhassubstantialprobativevalue.

178. The mattersa courtnlay takeinto account in decidingwhetherthe evidence

has substantialprobativevalue include:

• whetherthe evidencetendsto provethat the witnessknowingly or

recklesslymadea falserepresentationwhenunderan obligation to tell

the truth; and

• the periodthat haselapsedsince the actsor eventsto which the

evidencerelates.



29.

Clause104: Further protections:cross-examinationof accused

179. Thisclauseapplies,in additionto clause103,tocross-exanlinationof a

defendantin a criminal proceeding.

180. Theprosecutionis to beableto cross-examinea defendanton a matter

relevantonly to the credibility of the defendantif tile questioningis about:

whetiler the defendantis biasedor hasa motive to be untruthful;

the defendant’scapacityto be awareof or recall mattersto which hisor

herevidencerelates;or

whetherhe or shehasmadea prior inconsistentstatement.

181. In othercircumstances,tile defendantcanbecross-examinedon a matter

relevantonly to his or hercredibility if the courtgives leave. Leaveis not to be

given for cross-examinationby theprosecutionunlessthe defendanthasadduced

evidenceabouthis or her own good characteror evidenceattackingthecredit of a
prosecutionwitness.

182. Leaveis not to be given for a co-defendantto cross-examineadefendanton a
matterrelevantollly tO tile credibility of that defendantunlessthat defendanthas

given evidenceadverseto the co-defendant.

Clause105: Furtherprotections; defendantsnlaking unswornstatements

183. Thisclausesetsout thesituationsin which, wherea defendantin a criminal

proceedinghasmadean unswornstatementundera law of a Stateor Territory,

evidencemay be adducedfrom a personrelatingsolely to thecredibility of the

defendant.

184. Suchevidencemay be adduced,without leaveof thecourt, whereit is
relevantand hassubstantialprobativevalueandrelatesto:

whetherthe defendantis biasedor hasa motive to be untruthful;

• the defendant’scapacityto observeandrecall tile nlattersto which his or
herstatementrelates;or

whetherthe defendantIlas madea prior inconsistentstatement.



30.

185. Suchevidencemay be adduced,with leave of tile court, if it hassubstantial

probativevalueand the defendantIlas, in his or her unswornstatement:

• raisedhis or herown good character;or

• attackedthecredit of a prosecutionwitness.

Clause106: Exception; rebuttingdenialsby otherevidence

186. This clauseprovidesthat thecredibility rule doesnotapply to evidencethat

showsa witness:

• is biasedor hasa motive to be untruthful;

• hasprior convictions;

• hasmadea prior inconsistentstatement;

• cannotbe awareof the mattersto which his or iler evidencerelates;or

• hasknowingly or recklesslymadea falserepresentationwllen undera

legal obligationto tell the truth:

if the evidenceis adducedotherwisethan from thatwitnessand that witnesshas

deniedthe substanceof it.

Clause107: Exception:applicatioll of certainprovisionsto makersof

representations

187. This clauseapplieswherehearsayevidencehasbeenadmittedandthemaker
of the representationhasnot beencalled to giveevidence. It pemlitsadmissionof
credibility evidenceaboutmatterson wllich the makerof the representationcould

havebeencross-examinedif he or shehadgiven evidence.

Clause108: Exception: re-establslungcredibility

188. Thisclauseprovidesthat thecredibility rule doesnot apply to evidence

adducedin re-examination,(if tile court gives leave)evidenceexplainingor

contradictingevidenceadnlitted underclause105 and 107 and(if tile court gives
leave)in somecircumstances,evidenceof a prior consistentstatement.
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PART 3.8 - CHARACTER

189. This Partsetsout rules relatingto evidenceof the characterof adefendantin
acriminalproceeding.

Clause109: Application

190. Thisclauseprovidesthat Part3.8 appliesin acriminal proceeding.

aau~110: Evidenceaboutcharacterof accusedpersons

191. This clause provides exceptions to the hearsay rule, the opinion rule, the

tendencyruleand tile credibility rule forevidenceadduced:

by a defendantabouthis or 11cr own good character,eithergenerallyor

in a particularrespect;and

to rebutsuchevidence.

192. Theclauseappliesboth to evidenceadducedby a defendantand to an

unswornstatementby a defendanttindera law of a Stateor Territory.

Clause111: Evidenceaboutcharacterof co-accused

193. This clauseprovidesan exceptionto the hearsayrule and thetendencyrule

for expertopinionevidenceabouta defendant’scharacteradducedby another
defendant. lt also providesanexceptionto thoserulesand to the opinion rule for

evidencerebuttingsuch opinion evidence.

Clause112: Leaverequiredto cross-examineaboutcharacterof accusedor co-

accused.

194. This clauseprovidesthat a defendantcannotbecross-examinedon matters

arisingout of evidenceabout Ilis or Iler characterunlessthecourt givesleave.

PART3.9 - 1DENT1FICAT1ON EV1DENCE

195. ThisPartsetsout exclusionaryrules for visual identificationevidencein a
criminal proceeding,andprovidesfor the giving of warningsto juriesaboutthe

specialneedfor caution before acceptingidentificationevidence.
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Clause113: Applicationof Part

196. Thisclauseprovidesthat Part3.9 appliesonly ill acriminal proceeding.

Clause114: Exclusionof visual identificationevidence

197. The clauseprovidesa generalexclusionaryrule for prosecutionvisual

identificationevidence. Visual identificationevidenceadducedby the prosecutionis

notto be admissibleunless;

• an identificationparadethat includedthe defendantwasheld before

tile identificationwas iuiade;or

• it would not havebeenreasonableto haveileld such a parade;or

• the defendantrefusedto take part in sucha parade

andthe identification was madewithout the personwho madeit havingbeen

intentionally influencedto identify the defendant.

198. It is to be presunuedthat it would not havebeenreasonableto hold an

identificationparadeif it would have beenunfair to tile defendantto haveheld such

a parade. It is alsoto be presumedthat it would not havebeenreasonableto sucha
paradeif thedefendantrefusedto takepart in it unlessa lawyer or someother
personwaspresentand therewerereasonablegroundsto believe that it wasnot

reasonablypracticablefor sucha lawyer or personto be present.

199. The mattersthecourt is to take into accountill decidingwhetller it was
reasonableto holdan identificationparadeinclude the kind andgravity of the
offence,the importanceof tile evidence,the practicalityof llolding sucha parade

andthe appropriatenessof holdingsuch aparadehavingregardto any relationship
betweenthedefendantand thepersonwho niadethe identification. Thecourt is not
to take into accountthe availability of picturesthatcould be usedin making
identifications.

Clause 115: Exclusion of evidence of identification by pictures

200. This clauseprovidesan exclusionaryrule for prosecutionvisual identification
evidencewherethe identificationwas nuadewholly or partlyas aresultof theperson

whomadeit examiningpictureskept for useby police officers.
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20!, Prosecutionpictureidentificationevidenceis not admissibleunlessthe

picturesexamineddid not suggestthat they werepicturesof a personin police

custody.

202. Wherethe defendantwas in custody when the pictureswereexamined,

prosecutionpicture identificationevidenceis not admissibleunlessthe pictureof the
defendantthat wasexaminedwastakenafter thedefendantwastakeninto that
custody,exceptwhere:

tile defendant’sappearancehadchangedsignificantlybetweenwhen the
offencefor which the defendantis being prosecutedwas committedand
when the defendantwastakeninto that custody;or

it wasnot reasonablypracticableto makesucha picture.

Wherethe defendaiutwas in custodywhen the pictureswereexaminedprosecution
pictureidentificationevidenceis alsonot admissibleunless:

the defendantrefusedto take partiii an identification parade;

the defendant’sappearancehad changedsignificantly between

when the offencefor which the defendantis being prosecutedwas

committedand when the defendantwastaken into that custody;or

it would not havebeenreasonableto haveheld an identification

paradethat includedtile defendant.

The mattersthe court must takeinto accountin decidingwhetherit wasreasonable

to hold an identification paradeare the sameas thosethat apply in relation to

clause114.

203. However,this clausedoesnot makeinadmissibleprosecutionpicture

identificationevidenceadducedto rebutpictureidentificationevidenceled by the

defendant.

204. Whereapicturemadeafter the defendantwas taken into custodyis admitted
into evidence,the judge must,on the requestof tile defendant,inform thejury that

the picturewas madeafter thedefendantwastaken into that custody. Wherea

picturemadeotherwiseis admittedinto evidence,the judgemust,on the requestof

the defendant,warn the jury that it mustnot assumethat thedefendanthasa criminal

recordor has previouslybeenchargedwith an offence.
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Clause116: Directionsto ju’y

205. Thisclausereqtiiresthat if identificationevidencehasbeenadmittedthejudge

mustinform thejury tllat thereis aspecialneedfor cautionbeforeaccepting
identificationevidenceandof the reasonsfor that need,bothgenerallyand in the
circumstancesof the case.Tile judgeneednotusea particularform of wordswhen
so informing the injury.

PART 3.10-PRIVILEGES

206. This Division setsout groundson which a personcanclaimevidenceshould
not berequiredandfor the exclusionof evidencebasedon publicpolicy
considerations.

Division 1 - Client legal privilege

Clause117: Definitions

207. Thisclausedefineswordsand expressionsusedin Part 3.10Division I.

Clause118: Legal advice

208. Thisclauseprovidesforclient legal privilege in relation to the provisionof

legaladvice.

209. If theclient objects,evidenceis not to be given that would disclose:

• a confidentialcommunicationmadebetweena client anda lawyer;

• a confidentialconuniunicationmadebetweentwo or morelawyers

acting for theclient; or

• the contentsof a confidentialdocumentpreparedby the client or a
lawyer,

for thesolepurposeof oneor moreof tile lawyers providinglegaladviceto the
client. The ‘sole purpose’test in tile Bill accordswith the presentcommonlaw test
in Australia.

Clause119: Litigation

210. Thisclauseprovidesfor client legal privilege in relationto theprovisionof
professionallegal servicesrelatingto litigation.
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211. If the clientobjects,evidenceis not to begiven that would disclose:

aconfidentialcommunicationmadebetweenaclient andanother
person;

aconfidentialcomniullication madebetweenalawyeractingfor the
client andanotherperson;or

the contentsof a confidentialdocumentprepared,

for thesolepurposeof the client beingprovided with professionallegal servicesin
connectionwith litigation, or anticipatedlitigation involving, or possiblyinvolving1
theclient.

Clause120: Unrepresentedparties

212. Thisclauseprovidesa privilege for unrepresentedpartiesin litigation.

213. If a partywho is not representedby a lawyer in litigation objects,evidenceis
not to be given tllat would disclose:

aconfidentialcommunicationmadebetweenthe party and someother
person;or

tile contentsof aconfidentialdocumentpreparedby or for the party

for the solepurposeof preparingfor or conductingthelitigation.

Clause121: Lossof client legal privilege: generally

214. Thisclauseprovides for generalexceptionsto the privilege,namelyevidence:

abouttile intentiolls or competenceof a clientor party who hasdied:

• if it could reasonablybe expectedthat the courtwould be prevented
from enforcingan orderof au Australiancourt if the evidenceis not
adduced;or

of aconlnlunicationor documentthat affectsthe rightsof a person.

Clause122: Lossof client legal privilege: consentandrelatedmatters

215. This clauseprovidesforexceptionsto theprivilege relatingto disclosureby or
with the consentof the clientor party.
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Clause123: Lossof client legal privilege: defendants

216. Thisclauseprovidesan exceptionfrom the privilege in favourof a defendant

in a criminal proceeding.The privilege doesnot preventsucha defendantadducing

evidenceexceptwhenhis or herevidencewould disclose:

• a confidentialcommunicationmadebetweenan associateddefendant

and a lawyer acting for that personin connectionwith the prosecution

of that person;or

• the contentsof a confidentialdocumentpreparedby an associated

defendantor a lawyer actingfor sucha defendantin connectionwith
the piosecution.

Clause124: Lossof client legal privilege: joint clients

217. This clauseappliesin a civil proceedingin connectionwith which 2 or more

parties,beforetheproceedingcommenced,jointly retaineda lawyer in connection

with the samematter. The privilege doesnot preventoneof thepartiesgiving

evidenceof a communicationmadeby oneof them to thelawyer,or the contentsof

a confidentialdocumentpreparedby or for oneof thepartiesin connectionwith the

matter.

Clause125: Lossof client legalprivilege: misconduct

218. This clauseprovidesthat theprivilegedoes not preventthe adducingof

evidencethat woulddisclosea comnuunicationmade,or thecontentsof a document
prepared,in furtheranceof a fraud, an offence,all act that rendersa personliable to a
civil penalty or a deliberateabuseof a statutorypower.

Clause126: Lossof client legal privilege: rclatedcommunicationsanddocuments

219. Thisclauseprovidesthatwllele client legal privilege doesnot prevent

evidencebeing adducedof a communicationor a document,it also doesnot prevent

evidencebeing adducedof anotherconumunicationor documentreasonably

necessaryto enablea properunderstandingof the first communicationor document.

Division 2 - Otherprivileges

Clause127: Religiousconfessions

220. Thisclauseprovidesthat a menuberor fornuermemberof theclergy is entitled

to refuseto divulge the contentsof a religiousconfessionor that sucha confession
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was made. The entitlementappliesevenif an Act providesthat therulesof evidence
do not apply, that a personor body is not boundby tile rulesof evidenceor thata

personis not excusedfrom answeringa questionor producingany documentor
thing becauseof privilege or otherwise.

22!. Theentitienuentdoesnot apply if thecommunicationinvolved in thereligious

confessionwasmadefor a criminal purpose.

Cause128: Privilege in respectof self-incriminationin otherproceedings

222. Thisclauseprovidesa generalrule that a court mustnotrequirea witnessto

give particularevidenceif the witnessobjectsthat theevidencemay tend to prove

he or shehascommittedall offenceoi is liable to a civil penalty,andtile court is

satisfiedthereare reasonablegroundsfor the objection.

223. Thecourt may requirethewitnessto give tIle evidence,exceptin thecaseof

self-incriminationwith respectto anoffenceor civil penaltyarisingunderforeign

law, if the interestsofjustice requiretile witnessto give the evidence.In sucha case

acertificatemustbe given undertile clause.

224. Thecertificatehasthe effectthat evidencegiven by thewitnessto which it

relates,andevidenceof any infornlation or documentor thing obtainedas adirector

indirect consequenceof the personhavinggiven evidence,is not admissiblein any

Australianproceeding,excepta criminal proceedingin respectof the falsity of the

evidence.

225. Exceptwherethecourtrequiresthewitnessto giveevidence,if thecourt

finds thereare reasonablegroundsfor the objection,the witnessmustbegiven the

option to not give the particularevidence,or to give the evidenceand to receivea

certificate. A certificatemustalso be given wheretile witnessgives evidenceafter

his or herobjectionilas beenoverruledand,after theevidenceis given, thecourt

finds therewerereasonablegrotinds for theobjection.

226. Theclausedoesnot apply whena defendantgives evidencein a criminal

proceedingabouta fact in issue in tile proceeding.

Division 3 - Evidenceexcludedin the ptibiic interest

Clause129: Exclusionof evidenceof reasonsfor judicial etc.decisions

227. Thisciauseprohibitsevidenceof the reasonsfor a decision,or of the

deliberations,of a judge or an arbitratorbeing given by thejudge or arbitrator,or by
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apersonthenunderhis or her directionor control,or by tenderinga document
preparedby any of tluesepersons.This does not apply to publishedreasonsfor a
decision. It alsoprohibits evidenceof the reasonsfor adecisionor thedeliberations
of amemberof ajury in a proceedingbeinggiven by anyjury memberin another

proceeding.

228. The clausedoesIlot apply to proceedingsfor certainoffencesreiating to the

administrationof justice,appealsandproceedingsrelating to knowingly acting in

excessof jurisdiction.

Clause130: Exclusionof evidenceof nuattersof state

229. Thisclauseenablesa court to direct that informationor adocumentthat
relatesto mattersof statenot be adducedas evidenceif the public interestin

admittinginto evidencethe information or documentis outweighedby the public

interestin preservingsecrecyor confidentiality in relation to the information or

document.

230. infornuationor adocumentthat relateto mattersof stateincludesinformation
or adocumentwhich, if it was admittedinto evideilce,would:

• prejudicethe security,defeiiceor internationairelationsof Australia;

• damageinter-governmentalrelationswitluin Australia;

• prejudicethe prevention,investigationor prosecutiollof offencesor

othercontraventionsof the law, including proceedingsfor the recovery

ofacivil penalty;

• discloseor enablea personto ascertaintheexistenceor identityof a

confidentialsourceof informationin relation to theenforcementor

administrationof an Australianiaw; or

• prejudicetheproperfunctioning of tlue Conunuonweaithor a Stateor

Territory government.

231. Theclauselists sonic mattersto be takeninto accountby thecourt, including

the importanceof the informationor documentin the proceeding,the likely effect of

adducingevidenceof the informationor documentandmeansavailableto limit its

publication,and in a criminal proceeding,whethertheparty seekingto adduce

evidenceis a defendantor a prosecutorand,if a defendantis seekingto adducethe
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evidence,whetherthe direction is to be madesubjectto a conditionthat the

prosecutionbe stayed.

Clause131: Exclusionof evidenceof settlementnegotiations

232. This clauseprovidesthat evidencemay not beadducedof a communication
madebetweenpersonsin dispute,or betweenoneof the personsin disputeand

anotherperson,or adocumentprepared,in connectionwith an attemptto settle the
dispute. Theclausealso lists circumstanceswhere theprohibitiondoesnotapply.

Division 4 - General

Clause132: Court to inform of rights to makeapplicationsandobjections

233. Thisclauseprovidesthat thecourt mustsatisfy itself that a witnessor party is

awareof his or herrights to clainu a privilege underPart 3.10 whereit appearsthat he
or shemay havea groundfor making an objectionor applicationunderthe Part.

Clause133: Court nuay inspectetc. documents

234. Thisclauseenablesthe courtto call for andexamineany documentwith
respectto which a questionarisesuiuderPart3.10.

Clause134: Inadmissibility of evidencethatnuustnotbe adducedor given

235. This clauseprovidesthat if, becauseof a provisionof Part 3.10,evidencemay

notbe adducedor given in a proceeding,it is not admissiblein the proceeding.

PART 3.11 - D1SCRETIONSTO EXCLUDE EVIDENCE

Clause135: Generaldiscretion to excludeevidence

236. Thisclauseprovidesa discretionto cxchide evidencewhereits probative

valueis substantiallyoutweighedby the dangerit might be unfairiy prejudicialto a

party, misleadingor confusing,or causeunduewasteof time.

Clause 136: General discretion to limit use of evidence

237. Thisclauseenablesthe courtto limit the use to be madeof evidenceif thereis

a dangerthata particular useof it might be unfairly prejudicial to a party, misleading

or confusing.
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Clause137: Exciusionof prejudicial evidencein crinuinalproceedings

238. Thisclauserequiresthe court in a criminalproceeding to excludeevidence
whereits probativevalueis outweighedby the dangerof unfair prejudiceto the
defendant.

Clause138: Discretionto excludeimproperlyor illegally obtainedevidence

239. This clauseprovidesforexclusionof evidenceobtainedimproperly,
unlawfully or in consequenceof animproprietyor breachof the law. ft appliesin
bothcivil andcriminalproceedings.

240. Suchevidenceis to be cxcladedunlessthe desirabilityof admitting it
outweighsthe undesirabilityof admittingevidenceobtainedin the particularway it
was obtained.

241. An adnlissionmadeduringtile courseof questioning,andany evidence
obtainedin consequenceof the adnlission,is takento havebeenobtained
improperlyif the personconductingthe questioning:

• did or failed to do au act ill thecourseof questioningwhich he or she
knewor otight to ilave known was likely to impair the ability of the
personbeingquestionedto respondrationally to the questioning;or

• madeafalse statementin thecourseof questioningwhichhe or she
knewor ought to have known was falseand likely to causetile person
being questionedto nuakean adnlission.

242. Thecourt is to takeinto account,amongstotherthings,the importanceof the
evidence,the gravity of tile inuproprietyor contraventionand the natureof the
proceedings.

Clause139: Cautioningof persons

243. Thisclausesetsout circumstancesin which evidenceof astatementmadeor
actdoneby a personduringqt’estioningby investigatingofficials is to be takento
havebeenimproperly obtainedfor thepurposeof clause138. It appliesbothto
officials who havethe power to anestandto thosewith no suchpower.

244. Evidenceof tile statementmadeor act done is takento havebeenimproperly
obtainedif theofficial did not cautionthe personbeforestartingto questionthe
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personin tlue circumstancesset out in the clause. Thosecircumstancesdiffer

dependingupon whether tIle official had thepowerto arrest.

245. The clausereflects theobligationof investigatingofficials with a powerto
arrestto cautionpersonsuaderPart IC of theCrimesAct 1914.

246. Thecautionmust be to the effect thuat the personneednot sayor do anything
but thatanythingthe persondoessay or do may be usedin evidence. Thecaution

mustbe given in, or translatedinto, a languagein which the personis ableto

communicatewith reasonablefluency but neednot be given in writing unlessthe

personis unableto hearadequately.

247. The requirementfor a cautiondoesnot apply so far asany Australianlaw

requiresthe personbeing questionedto answerquestionsor do things.

CIIAPTER4- PROOF

PART4.l - STANDARDOFPROOF

Clause140: Civil proceedings:standardof proof

248. Thisclauseprovidesfor thestandardof prooffor thecaseof a partyin a civil

proceeding.Thecourt must find thecaseof a party provedin a civil proceedingif it

is satisfiedit hasbeenprovedon the balanceof probabilities.

Clause141: Crinuinal proceedings:standardof proof

249. Thisclauseprovidesfor the standardof proof for thecaseof the prosecution

anda defendantin a criminal proceeding.Thecourt is not to find thecaseof the
prosecutionprovedunlessit is satisfied it hasbeenprovedbeyondreasonable

doubt. The court is to find the caseof a defendantproved if it is satisfiedit hasbeen

provedon the balanceof probabilities.

Clause142: Admissibility of evidence; standardof proof

250. Thisclauseprovidesfor the standardof prooffora finding of factnecessary

for decidinga questionwhiethuerevidenceshouldor shouldnot be admittedin a

proceeding,or any otherquestionarising underflue Act, if the Act doesnot

otherwiseprovide. The courtis to find thosefactsprovedif it is satisfiedthat they

havebeenprovedon the balanceof probabilities.
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PART 4.2 - JUDICIAL NOTICE

Clause143: Mattersof law

251. This clause,as appliedby clause5, nlakesit unnecessaryto adduceevidence
in Australiancourtsof Conlnlonweaith,StateandTerritory laws, includingany

Commonwealth,StateandTerritory subordinatelegislationthat is publishedor

notified in a governmentgazette.

Clause144: Mattersof commonknowledge

252. Thisclausemakesit unnecessaryto adduceevidenceaboutknowledgethat is

not reasonablyopento questionandis eitller con~monknowledge,eitller generally
or in the locality wilere the proceedingis beingheld, or can be verified by consulting
authoritativesources.

253. Eachparty is to beable to makesubnuissionsandto referto informationabout
knowledgecoveredby the clause.

Clause145: CertainCrown certificates

254. Thisclausecontinuesthe rulesof the commonlaw andequity relatingto the
effect of a Crowncertificatewitll respectto a matterof internationalaffairs.

PART4.3 . FACILITATION OF PROOF

Division I - Generni

Clause146: Evidenceproducedby processes.machinesandotherdevices

255. Theclauseappliesto a documentor thing producedwholly or partlyby a
deviceor process,wherethe party tenderingit assertsthatin producingthe
documentor thing the deviceor processproduceda particuharoutcome. If it is
reasonablyopento find thatthie deviceor processis one thlat if properlyused
ordinarily producesthat outcomethenit is presumed,unlessevidencesufficientto
raisedoubt is adduced,that in producingtile documentor tiling on tue occasionin
questionthe deviceor processproducedthat outconle.
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Clause147: Documentsproducedby processes,machinesandotherdevicesin the
courseof business

256. This clauseappliesto adocumentproducedwholly or partly by adeviceor
processwherethe party tenderingit assertsthat in producing tile documentthe
deviceor processproduceda particularoutconue. If thedeviceor processis or was
at thetime usedfor thepurposesof a business,andthedocumentis, or waswhen

produced,abusinessrecord,it is presumed,unlessevidencesufficientto raisedoubt
is adduced,that in producing the documenton the occasionin questionthe device
or processproducedthatoutcome.

257. This presumptiondoesnot apply to adocumentpreparedin connectionwith
apossibleproceedingor madein connectionwith a criminal investigation.

Clause148: Evidenceof certainactsof justices,lawyersandnotariespublic

258. Thisclausepresumes.unlessthe contrary is proved,thata documentwas
attestedor verified by, or signedor acknowledgedbefore,ajusticeof thepeace,a
lawyeror a notary pubhic if anAustralian law requiresor authorisesor permitsit to be
soattestedetcand it purportsto havebeenso attestedetc.

Clause149: Attestationof documents

259. This clauseprovidesthat it is not necessaryto call a witnesswho attesteda
document(other than a testamentarydocument)to give evidencethat the document

was signedor attested.

Clause150: Sealsaild signatures

260. Thisclause,asapplied by clause5, setsout presunuptionsto apply in all
Australiancourtsin relation to official documentsthat havebeensealedor signed. It
is presumed,unlessthecontraryis proved,thatadocumenthas beenduly sealed
whichis purportedlysealedby a Royal GreatSeal,asealof theCommonwealth,a
Stateor Territory or aforeigncountry,an office holderunderan Austraiianor foreign
law, a bodyestabhislledby Commonwealthlaw, Territory law, or foreign law,or a
Statecourtor tribunal,andthat a documentpurportedlysigiled in his or herofficial
capacity by an office holder underan Australianor foreign law hasbeenduly signed

in that capacity.
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Clause151: Sealsof bodiesestablishedunderStatelaw

261. Underthisclauseit is presumed,unlessthecontraryis proved,thata

documentpurportedlysealedby a body (otherthan a court or tribunal),or a body

corporate,establishedby RoyalCharteror a law of a State,hasbeenduly sealed.

Clause150providesfor a presumptionrelating to a documentpurportedlysealedby

a Statecourtor tribunal.

Clause152: Documentsproducedfrom propercustody

262. This clauseprovidesthat a documentmore than20 yearsold producedfrom
propercustodyis presumed,unlessthecontrary is proved,to be whatit purportsto

beand to havebeenduly executedor attested.

Division2-Mattersof official record

Clause153: Gazettesand otherofficial documents

263. Thisclause,asapplied by clause5, providesfor thie proof in all Australian

courtsof gazettesandotherofficial documents.It presumes,unlessthecontraryis
proved,that a documentpurportingto be any governmentor official gazetteof the

commonwealth,aState,a Territoryor a foreigncountry,or to havebeenprintedby a
governmentprinter of, or by authorityof, Urn governmentof the Commonwealth,a
State,a Territory or aforeigncouiury is what it purportsto beandwaspublishedon

the day it purportsto havebeenpublished.

264. Wheresucha documentnotifies the doingof an official act, it is presumed,
unlessthe contraryis proved,tint the act was duly doneand,if thedateof the act

appearson the document,that it wasdoneon thiat date.

Clause154: Documentspublislled by authority of Parliamentsetc

265. Thisclause,as appliedby clause5, setsouta presumption,to apply in all

Australiancourts,in relation to documentspurportingto havebeenprinted by

authorityof an AustralianParliament,or a Houseor Committeeof sucha Parliament.

It presumes,unlessthe contraryis proved,that such a documentis what it purports

to be andwas publishedon the day it purportsto havebeenpublished.
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Clause155: Evidenceof official records

266. Thisclause,as applied by clause5, providesthatevidenceof a documentthat

is aCommonwealthrecord or a StateorTerritory public record may be given in all

Australiancourtsby productionof a document:

that purportsto be sucha recordand to be signedor sealedby a

Minister of the relevantGovernmentor by a personwho, orbody that,

might reasonablybe supposedto havecustodyof the record;or

that purportsto be a copyof or extract from the recordthat is certified

to be a true copy or extractby a Ministerof therelevantGovernmentor

by a personwho might reasonablybe supposedto havecustodyof the

record.

267. On productionof sucha document,it is presumed,unlessevidencesufficient
to raisedoubt is adduced,that the documentis what it purportsto be andwas duly
sealed,signed or certified.

Clause156: Public documents

268. Thisclauseprovidesa presumptionthata documentpurportingto be a copy

of, or anextractfrom or summaryof, a public documentand to be sealedor certified

as suchby apersonwilo might reasonablybe supposedto be the custodianof the
documentis atrue copy of, extractfroni, or summaryof, thedocument.

Clause157: Public documentsrelatingto court processes

269. Thisclause,as appliedby clause5. providesthatevidencemaybe given in all
Australiancourtsof a public documentthat is ajudgment,actor otherprocessof a
court, or a documentlodgedwith a court, by productionof a documentthat purports

to be acopy of sucha publicdocumentandwhich is provedto be anexamined
copy, or purportsto be sealedwith thesealof the courtor signedby ajudge,
magistrate,registraror otherofficer of thecourt.

Clause158: Evidenceof certainpublic documents

270. Thisclause,asapplied by clauseS. providesfor theadmissionin all courtsof a
public documentthat is a public recordof a Stateor Territory to the sameextentand

for the samepurposefor which it is admissibleunderalaw or that Stateor Territory.
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Itsubstantiallyre-enactssections8 and 9 of theStcite and Territorial Laws and

Records Recognition Act 1901.

Clause159: Official statistics

271. Thisclause,asappliedby clauseS,providesfor the proofof statistics
publishedby the AustralianStatisticianin all Australiancourts. It substantiallyre-

enactssection lOA of theEvidence Act 1905.

Division 3 - Mattersrelatingto post andcommunications

Clause160: Postalarticles

272. Thisclausepresumes,unlessevidencesufficient to raisedoubtis adduced,that

apostalarticle sentby pre-paidpost addressedto a personata specifiedaddressin
Australiaor an externalTerritory was receivedat thataddresson the fourth working
dayafter posting. A working day doesnot includea Saturdayor Sundayor a public

or bankholiday in the placeto which the article is addressed.

273. The presumptiondoesnot apply in aproceedingbetweenthe partiesto a
contractin relation to the contractif the presumptionis illconsistentwith a term of
that contract.

Clause161: Telexes

274. This clausepresumes,unlessevidencesufficientto raisedoubt is adduced,that
adocumentpurporting to contain arecord of a messagetransmittedby telex was so
transmitted,was sentby tile personfrom whom, at Urn time, and from tile placefrom

which, it purportsto havebeensentandwas receivedat the placeto which it
purportsto havebeensentat the time whenits transmissionto that placewas

concluded.

275. The presumptiondoes lot apphyin a proceeding betweenthe partiesto a

contractin relation to the contractif the presumptionis inconsistentwith a term of

that contract.

Clause162: Lettergramsandtelegrams

276. Thisclausepresumes.Llnlessevidenceis sufficientto raisedoubt is adduced,

thata documentpurportingto containa recordof a messagetransmittedby meansof
a lettergramor telegramwas i’eceived by the personto whom it wasaddressed24
hoursafter the messagewasdehiveredto apost office for transmission.
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277. The presumptiondoesnotapply in a proceedingbetweenthepartiesto a

contractin relation to the contractif the presumptionis inconsistentwith a termof

that contract.

Clause163: Proofof lettershaving beenseatby Commonwealthagencies

278. Thisclause,asapplied by clause5, providesfor a presumptionin all Australian

courtsthat unlessevidencesufficientto raisedoubtis adduced,a letter from a

Commonwealthagencyaddressedto a personat a specifiedaddresswassentby pm-

paidpostto that addresson the fifth businessday afterthe date(if any)that, by

reasonof its placementon the letteror otherwise,purportsto be thedateon which

the letterwasprepared. A businessday doesnot include a Saturdayor Sunday,or a

public or bankholiday in the placc in which the letter wasprepared.

PART4.4 - CORROBORATION

Clause164: Corroborationrequirementsabolished

279. Thisclauseprovidesthat evidenceneednot becorroborated. However,this

clausedoesnotaffect any rule of law requiringcorroborationwith respectto perjury

or similaroffences. It alsoabolishes,subjectto the otherprovisionsof theBill, any

rulesof law or practicethat requirewarningsor directionsto be givento a jury about

the absenceof corroboration.

PART4.5 - WARN1NGS

Clause165: Unrehiableevidence

280. This clauseprovidesthat, where thereis ajury anda party requeststhat a

warning begiven, thejudge is to wan the jury aboutthepossibleunreliability of,

and the needfor caution in determining~vliatweight to give to, evidencethat may

be unreliable. Evideacethat mayhe unreliableincludes:

hearsayevidence;

evidenceof an admission;

• identificationevidence;

• evidencethe reliability of which mayhe affectedby age,ill healthor
injury;
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evidencein a criminal proceedinggiven by a witnesswho might be

criminally concernedin tile eventsgiving rise to the proceeding;

• evidencein acriminalproceedinggiven by a prisoninformer;

• oral evidenceof questioningby a policeofficer or other investigating

official wherethe questioningis recordedin writing thathasnot been
signedor otherwiseacknowledgedby the defendant;and

• in a proceedingagainsttheestateof a deceasedperson- evidence
given by a personseeking relief abouta matteron which tile deceased

could havegiven evidenceif he or shewerealive.

281. Thejudgeneednot give a warningif thereare good reasonsfor not doing so.

282. No particularform of woiths needbe usedby ajudge to give a warning. Other

powersof thejudge to give a \varning to, or to inform, a jury arenot affected.

PART4.6 - ANCILLARY PROVISIONS

Division 1 - Requeststo producedocumentsor call witnesses

Clause166:Definition of request

283. This clausedefines“request”for the purposesof Division I of Part4.6. It

meansa requestthata party makesto anotherparty to:

• producea documentor thing;

• be permittedtoexamine,testor copya documentor thing;

• to call as a witnessa personto give evidenceaboutdie productionor

maintenanceof a documentor thing;

• to call as a witnessa personin whosepossessionor control a documentor

thing is believedto be,or to havebeen;

• to bepermittedto examineand testcertain kindsof document(forexample,

a computerdisk) and themannerin which it wasproducedand hasbeen

kept;

• where hearsayevkhenceis to he tendered- to call as a witnessthemakerof

the hearsayrepresentation:
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whereevidenceof a conviction is to betenderedto provefactson wilich it

wasbased- to call as a witnessa personwho gaveevidenceat the trial

wherethe convictionoccurred.

Clause167: Requestsniay be madeaboutcertainmatters

284. This clauseprovidesthat a party may make a reasonablerequestto another

party for thepurposeof determininga questionthat relatesto a previous

representation,evidenceof a conviction or the authenticity,identityor adnlissibility

of a documentor thing.

Clause168:Time limit for makingcertainrequests

285. This clauseenablesa partywishing to adducecertainkinds of evidenceto

requirerequeststo he madebefore thehearingof the proceeding.

286. A party whio receives\vritten notice from anotherparty of that otherparty’s

intention to adduceevidenceof a previousrepresentation,or of a conviction in order

to provea factin issue,may only makea requestto thatetherparty in relationto the
representationor convictionwith 21 daysafter the noticewasgiven.

287. A party who hasbeenservedby anotherparty with a copy of a document

which that otherparty intendsto tenderin evidencemay only makea requestto that
otherparty in relation to thedocumentwithin 21 days after serviceof the copy. if

the copyof the documentso servedis endorsedwith or accompaniedby a notice

stating tllat the documentis to he tenderedto provethe contentsof another

document,the party on whom the copywas servedmay only makea requestto that

otherparty in relation to that otherdocumentwithlin 21 daysafter serviceof the

copy.

288. The court may,in effect, vary the 21 day periods.

Clause169: Failureor refusal to comply with requests

289. Thisclauseprovidesthat if a partywithlout reasonablecausefails or refusesto

comply witll a requestthe court may orderthat the partycomply with the request,

producea specifieddocumentor thing, or call a specifiedwitness,or that the

evidencein relationto which the requestwasmadenot be admitted in evidence.

290. If a partyfails to comply with an orderto comply with a request,to producea

specifieddocumentor thingoi, to call a witness,thecourt maydirectthat evidencein

relation to which the reqttestwasmadeis not to be admittedinto evidence.
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Division 2 - Proofof certain mattersby affidavitsor written statements

Clause170: Evidencerelating to certain matters

291. This clauseappliesto evidencerelevantto theadmissibilityof evidenceto
which any of clauses48 (contentsof documents),63-5 (‘first-hand’ hearsay),69

(businessrecords),70 (tagsamid labels),71 (telecommunications),146-163(facilitation

of proof) and 182 (Commonwealthrecords)apply. It enablessuchevidenceto be

given by apersonpermittedto do sounderclause171.

292. Suchevidencemay be given by affidavit or, if it relatesto a public document,

by a written statement.

Clause171: Personswho may give suchevidemlce

293. This clauseprovidesthat evidencereferredto in clause170may be given by a
personwho hada position of responsibilityin relation to makingor keepingthe

relevantdocumentor thing. If it is not reasonablypracticable,or would causeundue

expensefor sucha personto give theevkhence,the evidencemay begivenby ‘an

authorisedperson’,which is definedby the clauseto meancertainAustralian
diplomaticor consularofficiahs, certainAPP officersandpersonsauthorisedby the

Attorney-General. However,an authlorisedpersonmay not give evidencerelatingto
the authenticityof hearsayevidenceunderclauses63, 64 or 65.

Clause172: Evidencebasedon knowledge,belief or itiformation

294. Thisclauseenablesevidenceof a fact in relation to a documentor thing to be

givenon information or on knowledgeandbelief. An affidavit or statement

containingevidencebasedOil knowledge,information or beliefmustset out the

sourceof the knowledgeor informationor die basisof the belief.

Clause173: Notification of otherparties

295. Thisclauseprovidesthat a copy of anyaffidavit or statementin writing, must

be servedon eachotherp:mrty a reasonabletime before the hearing,and the
deponentof the affidavit or makerof tile statementmustbe calledto give evidenceif

anotherparty so requests.
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Division 3 - Foreignlaw

Clause174: Foreign law

296. This clauseprovidesfor proofof astatute,proclamation,regulation,by-law,
treatyor act of stateof a foreigncountry. It enablesevidenceof a statuteetc. to be
given by producingan examinedcopy of the statuteetc. or certainbooksor
publicationswhich contain thestatuteetc.or which would be usedin the courtsof

the foreign country to inform thecourtsaboutor provethestatuteetc.

Clause175: Evidenceof law reportsof foreign couatries

297. Thisclauseprovidesthat evidenceof the unwrittenor commonlaw of a

foreign countryor of the interpretationof a statuteof a foreign countryniay be

adducedby producing law reportsof the foreigncountry that would be used in the

courtsof that country.

Clause176: Questionsof foreign law to be decidedby judge

298. Thisclauseprovidesfor anyquestionof foreign law to bedecidedby the

judge alonein a proceedingiii which thereis a jury.

Division4 - Proceduresfor proving othermatters

Clause177: certificatesof expertevidence

299. This clauseprovidesfor theadmissionof expertevidenceby tenderof a

certificategiven by an expertsettingout hisor her opinion.

300. Theparty tendemingthe certificatemust first haveservedon eachotherparty

written noticeanda copyof thecertificatenot laterthan 21 days(or otherperiodset

by thecourt) beforethe hearingof the proceeding.

301. A party so servedcanrequirethe party intendingto tendertile certificateto

call thepersonwho signedthe certificateasa witnessin the proceeding.If a party

unreasonablyrequiresthat the personwho signedthe certificatebecalledasa

witnessthe court can makea costs order againstthat party.

Clause178: Convictions,acquittalsandotherjudicial proceedings

302. This clauseprovidesfor evidenceof a conviction,acquittal,sentencingor

orderby, or anotherjudicial proccedingbefore,an Australian or foreign courtto be
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given by a certificatesignedby a udge,magistrateor registraror otherproperofficer
of the courtconcerned.

Clause179: Proofof identityof convictedpc~~im- affidavitsby membersof State
or Territorypoliceforces

303. This clauseprovidesfor evidenceof the identity of a personallegedto have

beenconvictedof anoffencein aStateor Territory to begiven on the basisof

fingerprintsby anaffidavit by a memberof the police force of the Stateor Territory
who is a fingerprintexpert.

Clause180: Proofof identity of convictedpersons-affidavits by membersof the

AustralianFederalPolice

304. This clauseprovidesfor evidenceof the identity of a personallegedto have

beenconvictedof an offenceagainsta law of the Commonwealthto begiven on the

basisof fingerprintsby an affidavit by a memberof the AustralianFederalPolicewho

is a fingerprintexpert.

Clause181: Proofof serviceof statutory notifications,notices,ordersanddirections

305. Thisclauseproviitesfor proofof the service,giving or sending,underan

Australianlaw of a written notice,orderor direction. Serviceetcmaybe provedby

the affidavit of the personwho servedetc the noticeetc. Thepersonwho madethe

affidavit maybe required to attendfor cross-examination.

Cl-lAPTEl~5 - MISCELLANEOUS

Clause182: Application of certainsectionsin relationto Commonwealthrecords

306. Thisclauseprovidesthat the provisionsof the Act listed in the Tablein the

clausewhich relateto documentaryevidence,businessrecords,labelsand

telecommunicationsandto presumptionsrelatingto thetransmissionamid deliveryof
documents,and relatedancillary provisions,apply in all proceedingsin an Australian
courtin relation to documentsthat are or wereCommonwealthrecords.

Clause183: Inferences

307. Thisclauseallowsa court toexanlinea documentor thing in respectof which

questionshavearisenabout theapplicationof the Act and to drawreasonable

inferencesfrom it.
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Clause184: Acctmsedmay admit mattersandgiveconsents

308. Thisclauseprovidesthat a defendantill a criminal proceeding‘nay, if advised
to do so by hisor her lawyer, admitmattersof fact andgiveany consentthata party
toa civil proceedingmaymake or give.

Clause185: Faith andcredit to begiven to docunlentsproperlyauthenticated

309. Thisclauseprovidesfor faith andcreditto be givenin everycourt andpublic

office in Australia to the public acts,recordsandjudicial proceedingsof a Stateor

Territory. It substamitiallyre-enactssection 18 of the StateandTerritorial Lawsand
RecordsRecognitionAct 1901.

Clause186: Swearingof affidavitsbeforejusticesof the peace,Ilotaries public and
lawyers

310. This clauseenablesaffidavits for tise in court proceedingsinvolving the

exerciseof federaljtmrisdiction. or imi Territory com.mm-ts exercisingjurisdiction conferred

or vestedby an Act, to be swornbefore amly jtmstice of the peace,notarypublic or

lawyer.

Clause187: Abolition of theprivilege agaimlstself-incriminationfor bodiescorporate

311. This clauseprovidesthat,for the purposesof Commonwealthlaw,alawof the

AustralianCapitalTerritory, a proceedingin a federalcourt or a courtof the

AustralianCapitalTerritory, a hotly corporatedoesnot havea privilege againstself-

incrimination.

Clause188: Impom.mndingdocuments

312. This clauseenablesthe cotmrt to direct that a docunlemlt tenderedor produced

beforeit (whetheror not admitted in evidence)be impoundedandkept on such

conditionsas thecourt thimiks fit.

Clause189: Thevoir dire

313. This clauseprovidesfor a qtmestioml whethercertainevidenceshouldbe

admitted,whetherevidemicecan be tmsedagaimlsta personor whethera witnessis

competentor compellableto be heard,if thereis a jury, in thejury’s absenceunless

thecourt ordersthejury may be present. The hearinganddeterminationof certain

questionsrelatingto admissionsandexclusionof improperlyor illegally obtained

evidencemustbe im~the jury’s absence.
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Clause190: Waiverof rules of evidence

314. Thisclauseallows thecourt, with the consentof the parties,to waive the rules

relating to themannerof giving evidence,rulesrelating to tile nlethodof proofof

documents(or otherevidence)and theexclusionaryrules.

315. A defendant’sconsentis not effectivein acriminal proceedingunlesshe or
shehas beenadvisedto do so by his or her lawyer,or the courtis satisfiedthe
defendantunderstandsthe consequencesof the comlsent.

316. The clausealsoenablesthecourt to makesuchordersin civil proceedings
without theconsentof the partiesif thematterto which theevidencerelatesis not

genuinelyin dispute,or if the applicationof thoseruleswould causeunnecessary
expenseor delay.

Clause191: Agreememitsas to facts

317. Theclauseapplieswherethe partiesto aproceedimlghaveagreedthat, for the
purposesof the proceeding,afact is not to be disputed. If theagreementis in
writing, signedby or for all the partiesor, by leaveof thecourt, statedbeforethe

court with the agreementof all parties,evidencemay not be adducedto prove, rebut

or qualify an agreedfact, unlessthe cotmrt gives leave.

Clause192: Leave,permissionom. direction may be given Oil terms

318. Thisclausecomplememitsprovisionsof the Bill enablingacourt to give leave,
permissionor a direction. it enablesthecourt to do soon suchtermsas it thinksfit

andsetsout mattersit niimst take imito accoumlt(namely,theeffect on thedurationof
thehearing,amiy umifairnesswhich may result,the importanceof the evidence,the

natureof the proceedings,and the court’s otherpowers).

Clause193: Additional powers

319. Thisclauseprovidesthata court may makeordersto ensurethat a partycan

adequatelyinspectdocumentsthat reqtmireintempretatiomlby a qualified personor

from which sounds,imagesor writ ing canhe reproduced.

320. The clausealsoextemidsthe powerof a personor body to makerulesof court
to makingrulesof com.mrt, not irmcommsistentwith the Act, for thepurposesof the Act.
Without limiting the extentof the power, rules may be made iii relation to the

discovery,exchaiwe,inspectionor disclosureof intendedevidence,documentsand
reportsof personsintendedto he calledto give evidencein a proceeding.
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Clause194:

321. Thisclausecontains110 substaiitiveprovision, its inclusionensuresparity in

sectionnumberingwith a proposedNewSouth WalesEvidenceBill.

Clause195: Prohibitedquestionnotto be published

322. This clauseprovidesthata personniust not,without expresspermissionof the

court, print or publish ami improperquestionthat hasbeendisallowed,a questionthat

hasbeendisallowedbecauseits answerwould contravenethe credibility ruleand

any questionin respectof which leavehasbeenrefusedunderPart3.7 (whichdeals

with evidencerelevantto a witness’scredibility). Thepenaltyfor contraventionof

thisclauseis u fimie of 60 penaltyunits.

Clause196:

323. Thisclausecontainsno substantiveprovision. Its inclusionensuresparity in

sectionnumberingwith a proposedNew SouthWalesEvidenceBill.

Clause197: Regulations

324. ThisclauseenablestheGovermior-Generalto makeregulations.

SCHEDULE

325. TheSchedulesetsout the form of oathsto betakenandaffirmationsto be

madeby a witnessor an interpreterin a proceeding.
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DICTIONARY

PART I - DEFINITIONS

326. Part 1 containsdefinitionsof wordsusedin the Act. The principal definitions

are:

‘admission’meansa previousrepresentationby a party(including a defendant
in a criminal proceeding)that is adverseto theparty’s interestin theoutcomeof

the proceeding.

‘Australiancourt’ miieansafederal court,a Stateor Territory court,ajudgeor

justice or an arbitratorunderConimiionwealth,Stateor Territory law, a personor

bodyauthorisedby Commonwealth,Suiteor Territory law or comisentof parties

to receiveandexamineevidenceanda personor bodywho, in performinga

functionor exercisinga powerundera Commonwealth,Stateor Territory law,

is requiredto apply the lawsof evidence. Tile definition is usedfor the

provisionsof the Bill whichapply in all courts.

tommomlwealthrecord’ meansrecordsmadeby a CommonwealthDepartment,

theParliament,a I-louseof the Parliamentorcommitteeof the Parliamentor of a

Houseof the Parliament,Commonwealthoffice holders,bodiesestablishedfora

public purpose,or a comporation wholly owmied by the Commonwealthand

keptor maintaimledby oneof thosebodiesor office holders, Clause182

providesfor severalprovisionsof the Bill to apply in relationto

Commonwealthrecordsin pm’oceedimigsbeforeany Australiancourt;

‘credibility’ is definedto includea tvitness’smemoryandcapacity for

observatiomi;

‘documenCis definedto meanany recordof information;

‘representation’includesamiy expressor implied representation,oneinferred
from comiduct,onenot intendedby its makerto be communicatedto another

anda representationthat is not communicated.
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PART2- OTHEREXPRESSIONS

327. Part2 contaimisdefimiitions of expm-essionswhich are usedin the Act.

Part2(1): Referencesto businesses

328. This provisiondefines‘business’to imiclude a profession,calling,occupation,

tradeor undertaking,an activity carriedon by a governmentor a personholding an

office underan Australianor foreign law,and the proceedingsof an Australianor

foreign legislatureor of a Houseor Committee(howeverdescribed)of sucha

legislature.

Part 2(2): Referemicesto examination in chiet’cross-examinationamid re-examination

329. This provisiondelimiesexaminationin chief, cmoss-examinationamid re-

examination.

Part 2(3): Referencesto civil pemialties

330. This provisionprovidesthat for the ptmrposesof theAct a personis liable to a

civil penaltyif he or she~votmIdbe liable in proceedings,otherthan criminal

proceedings,to a penalty,underan Austraiiami law or fomeigmi law.

Part 2(4): Unavailability of pem’.somis

331, This provisionstatesall the circumstancesin whicha personis takennot to be

availableto give evidenceabout a fact. They includesituationswherethe person

cannotlawfully give evidenceabout the fact, cannotbe found or cannotbe

compelledto attetid or to give evidemice.

332. The rules relating to theadmiiissihility of lieai’say evidence(Part3.2)dependto

a largeextenton whetherthe personwho madethe hearsaystatementis availableto

give evidence.

Part2(5): Unavailability of documentsand things

333. This provisionstatesthe circumstancesin whicha documentor thing is taken

to be unavailable. The rules relzaimigto proofof contentsof documents(Part2.2)

andclause169 niakespecialprovisiomi in melation to documentsthat are

“unavailable”.
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Part2(6): Representathomisin doctmments

334. This provisionprovidesthat a mepresentationcontainedin a documentis taken

to havebeenmadeby a particularpersonif the personwrote,madeor otherwise

producedthedocumiientor recognisedthe m-epresentationas his or herown by

signingor otherwisemarking thedocument.

Part2(7): Witnesses

335. Thisprovisionprovidesthata referencein theAct to a witness includesa party,

including a defendantfri a criminal proceeding,who is giving evidence.

Part2(8): Referencesto documnents

336. This provision providesthat a referenceimi the Act to a documentincludesa

referenceto any part,copy,reproductionor duplicateof thedocument.

Part2(9): Referencesto laws

337. This provisionprovidesin effect that a referemicein the Act to a law of a place

isa referenceto a written or unwrittenlaw of, or in forcein, that place.

Part2(10): Referencesto childm-enand paments

338. Thisprovisionprovidesthat a referenceto a child of a personincludesa

referenceto an adoptedor ex-nuptialchild of the persomi amid a child living with the

personif he or shewerea memberof theperson’shousehold. It also providesthata

referenceto a parentof a personincludesa referenceto an adoptiveparentand,in

thecaseof apersonwho is an ex-nuptialchild, hisor her natural father.
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