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EVIDENCEBILL 1993

OUTLINE

ThisBill will reform the law of evidenceapplying in the High Court,theFederal
Court,the Family Courtandthecourtsof theACT. Someprovisionsof theBill
apply to proceedingsin all Australiancourtsor to proceedingsin courtsexercising
federaljurisdiction. The provisionsrelatingto useof Commonwealthrecordsas
evidence,andStateandTerritorial public records,will alsoapply to proceedingsin all
Australiancourts.

2. TheBill replacestheEvidenceBill 1991,introducedin the Houseof
Representativesfor commenton 15 October1991.

3. Followingadecisionby StateandTerritory Attorneys-Generalgiving
in-principle supportto substantiallyuniform evidencelaws throughoutAustralia
basedon the EvidenceBill 1991 andan EvidenceBill introducedin theNew South
WalesLegislativeAssemblyon 23 March 1991,the CommonwealthandNew South
Waleshavedevelopednew Bills which haveacommontext,exceptfor differences
reflecting constitutionalandtechnicalconsiderations.Commentsreceivedon the
1991 Bills havebeentakeninto accountin preparationof the new Bills.

4. ThisBill, like the 1991 Bills, is basedsubstantiallyon therecommendationsof
theLaw ReformCommissionin its reporton Evidence.

5. TheEvidenceAct 1905 andtheState andTerritorial LawsandRecords
RecognitionAct 1901 are to berepealedby a separateBill. Someprovisionsof
thoseActs are renderedunnecessaryby generalprovisionsof this Bill. Other
provisionsarere-enacted(with modifications)by theBill.

6. Provisionis madefor the Bill to ceaseto havespecific applicationto ACT
courts. Thiswill enableevidencelegislationenactedby theACT Legislative
Assemblyto applyin ACT courtsandtribunals.

FinancialImnactStatement

7. The Bill will permitsignificantsavingsin Commonwealthstoragecostsby
enablingdepartmentsandstatutoryauthoritiesto abandonstorageof original
documents,after their microfilming or transfertoothermodemstoragemedia.
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NOTES ONCLAUSES

CHAPTER 1 - PRELIMINARY

PART 1.1 - FORMAL MATtERS

ClauseI: ShortTitle

8. Thisclauseprovidesfor the shorttitle of the Act.

Clause2: Commencement

9. Sections1 to 3 andthe Dictionary at theendof the Act areto commenceon
Royal Assent. Theotherprovisionsof theAct areto commenceon a dayor daysto
be fixed by Proclamation,or 1 January1995,whicheveris theearlier.

Clause3: Definitions

10. Thisclauseprovidesthatexpressionsdefinedin the Dictionary havethe
meaningsgiven in the Dictionary. It alsoprovidesthat notes(which includes
examples)do not form partof the Act.

PART 1.2 -~APPLICATION OFTHIS ACT

Clause4: Courtsand proceedingsto which Act applies

11. Thisclauseprovidesfor theapplicationof theAct (exceptfor its provisions
which applyin all courtsor in courtsexercisingfederaljurisdiction).

12. TheAct appliesin all proceedingsin federalcourtsand,until aday to be fixed
by Proclamation,in courtsof theAustralianCapitalTerritory. A Proclamationwill
enableevidencelegislationenactedby the AustralianCapitalTerritoryLegislative
Assemblyto applyin ACT courts.

13. Thepartsof theAct whichapply only in federalor ACT courtsdoesnot apply
to:

• appealsfrom courtsin which thosepartsof the Act do not apply; and

• areviewof adecisionor orderof amagistrate(andany appealfrom such
areview) excepta decisionor orderof anACT magistratebeforeany
Proclamation.
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14. Thus,in thosecases,theevidencelaw thatappliedin the original proceeding
will apply.

ClauseS:Extendedapplicationof certainprovisions

15. Thisclauseprovidesfor the provisionslistedin theTableto apply in all
proceedingsin Australiancourts.

Clause6: Territories

16. ThisclauseextendstheAct to all theexternalTerritories.

Clause7: Act bindsCrown

17. This clauseprovidesthatthe Crown in all its capacitiesis boundby theAct.

Clause8: Operationof otherActs etc.

18. This clauseprovidesfor certainotherlaws not to beaffectedby theAct.
Theseotherlawsare-

otherCommonwealthActs (exceptsections68, 79,80 and80A of the
JudiciaryAct1903),

regulationsunderanotherAct in force whentheAct receivesRoyalAssent,
for so longthereafteras they are not amended;

the CorporationsLaw andthe ASC Law; and

for so longas thewholeAct appliesin ACT courts,prescribedprovisionsof
the ACT EvidenceAct 1971,otherACT Acts andOrdinances(including
Imperial andStateActs in force in theACT) andACT regulationsin force
whenthe Act commencesfor so long thereafteras theyarenot amended,
are to prevail overthe Act.

Clause9: Effectof Act on otherlaws

19. The clausemakes it clear that theAct does not affect theoperationof State
andTerritory law, includingthecommonlaw, in relationto certainmatters.

Clause10: Parliamentaryprivilege preserved

20. Thisclausepreservestheoperationof lawsrelatingto the privilegesof any
AustralianParliament.
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Clause11: Generalpowersof acourt

21. This clausepreservesthe generalpowersof courtsto control proceedings
beforethem,exceptso far as theAct providesotherwise,either expresslyor by
necessaryintendment.

CHAPTER2 - ADDUCING EVIDENCE

PART2.1-WITNESSES

Division I - Competenceandcompellabilityof witnesses

Clause12: Competenceandcompellability

22. This clauseprovidesthat,exceptas providedotherwiseby the Act, everyoneis
acompetentandcompellablewitness.

Clause13: Competence:lack of capacity

23. Thisclausereplacesexisting law which requiresthat awitnessunderstandthe
natureandconsequencesof an oath in order to becompetentto give sworn
evidence.

24. Insteadit providesthat a personis not competentto give swornevidenceif he
or sheis incapableof understandingthat, in giving evidence,he or sheis underan
obligation to givetruthful evidence.However,sucha personis competentto give
unswornevidence:

• if the court is satisfiedhe or sheunderstandsthe differencebetweenthe
truth anda lie;

• thecourt tells the personthat it is importantto tell the truth; and

• thepersonindicates,by appropriateresponse,thatheor shewill not tell
lies in the proceeding.

25. Theclausealsoprovidesthat apersonis not competentto giveevidenceabout
afactif:

• he or sheis incapableof giving a rationalreply to a questionaboutthe
fact; or
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exceptwherethe incapacitycanbe overcome,he or sheis incapableof
hearingor understanding,or of communicatingareply to, a question
aboutthe fact.

26. Competenceis presumedunlessthecontraryis proved.

27. Evidencea witnesshasgiven doesnot becomeinadmissiblemerelybecausehe
or shedies or becomesincompetentbeforefinishing giving theevidence.

Clause14: Compellability: reducedcapacity

28. This clauseprovidesthata personis not compellableto give evidenceon a
particularmatterif the personcannot hearor understand,orcommunicateareply to,
questionson that matterwithout substantialcost or delay,andotheradequate
evidencehasbeenor will be given on that matter.

Clause15: Compellability: Sovereignandothers

29. This clauseprovidesthat theSovereign,theGovernor-General,a State
Governor,theAdministratorof aTerritory, a foreignsovereignandthe Headof State
of a foreigncountryarenot compellableto giveevidence.

30. It alsoprovidesthatmembersof a Houseof any AustralianParliamentarenot
compellableif attendingto giveevidencewould interferewith theft attendanceata
sitting of thatHouse,ajoint sittingof thatParliamentor ameetingof acommitteeof
thatHouse.

Cause16: Competenceandcompellability: judgesandjurors

31. Thisclauseprovidesthatjudgesarenot competentto give evidencein the
proceedingin which they areactingasjudges. A juror in aproceedingis competent
to give evidencein the proceedingaboutmattersaffecting conductof the
proceeding,but is not otherwisecompetentto give evidencein the proceeding.

32. Theclausealsoprovidesthata personwho is or wasajudgein aproceedingis
not compellableto giveevidenceaboutthe proceedingunlessthe courtgives leave.

Clause17: Competenceandcompetlability: defendantsin criminal proceedings

33. This clauseprovidesspecialrules of competenceandcompellabilityfor the

defendantin a criminal proceedingandanyassociateddefendant.
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34. An associateddefendantis definedin the Dictionary as any personwho is
beingprosecutedfor anoffencethat arosein relationto the sameeventsas thosein
relationto which the offencefor which thedefendantin thecriminal proceedingis
beingprosecutedarose,or relatesto, or is connectedwith, thatoffence.

35. A defendantis not competentto give evidenceas a witnessfor the
prosecution. An associateddefendantis not compellableto giveevidencefor or
againsta defendantunlesshe or sheis being tried separately.

Clause18: Compellability of spousesandothersin criminal proceedingsgenerally

36. Thisclauseprovidesthatapersonwho is the spouse,de factospouse,parentor
child of a defendantin a criminal proceedingwhenhe or sheis calledto give
evidencemayobjectto beingrequiredto giveevidence,or to beingrequiredto give
evidencefor the prosecutionof a communicationbetweenthepersonandthe
defendant.

37. A court whichconsidersthat a personmay havea right to objectunder this
clausemustsatisfy itself that thepersonis awareof theeffectof theclause.

38. An objectionwill beupheld if thecourt finds that:

• thereis a likelihood that harmwould or might becausedto the personor to
the relationshipbetweenthe defendantand the personif the persongives
the evidence;and

• the natureandextentof thatharmoutweighsthe desirability of the
evidence being given.

39. The clausefurtherprovidesthat the courtmust take into accounta numberof
mattersincluding the natureand gravity of the offencecharged,andthe substance
andimportance,and theweight likely to be attachedto, anyevidencethe person
might to give.

40. A prosecutormust not commenton an objection,the decisionof thecourtin
relationto the objectionor the failureof the personto give evidence.

Clause19: Compellability of spousesandothersin certaincriminal proceedings

41. This clauseprovidesthatclause18 does not apply in proceedingsfor certain
offencesagainstchildren anddomesticviolenceoffences. As a resultaspouse,de
factospouse,parentor child of a defendantmustgiveevidencein suchproceedings.
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Clause20: Commenton failure to giveevidence

42. This clauseappliesonly in acriminal proceedingforanindictableoffence. The
clausepermitscommentby thejudgeanda co-defendanton a failureby adefendant,
his or her spouseor de factospouseor aparentor child of adefendantto give
evidence.

43. The comment,exceptwhenmadeby aco-defendant,mustnot suggestthatthe
failure to give evidencewas becausethe defendantwas guilty of the offence,or the
defendant,spouse,dc-factospouse,parentor child believedthe defendantwas
guilty of the offence. If commentis madeby or on behalfof a co-defendant,the
judgemaycommenton both thefailure to give evidenceand the co-defendant’s
comment.

Division2 - Oathsandaffirmations

Clause21: Swornevidenceof witnessesto be on oathor affirmation

44. Thisclauserequiresapersonto takean oath or makean affirmation before
giving swornevidence.The requirementdoesnot apply to apersoncalledonly to
produceadocumentor thing to a court. Formsof oathandaffirmation aresetout in
theSchedule.An affirmation hasthesameeffectas an oath.

Clause22: Interpretersto act on oathor affirmation

45. This clauserequiresapersonto take an oath or makean affirmation before
actingas aninterpreterin aproceeding.Formsof oathandaffirmation aresetout in
theSchedule. An affirmationhasthesameeffectas an oath.

Clause23: Choiceof oathor affirmation

46. This clauseprovidesthata personwho is to be awitnessor actas an
interpreterin a proceedingmay choosewhetherto takean oathor makean
affnmation.

47. Whereawitnessrefusesto choosewhetherto take an oathor makean
affirmation, or it is not reasonablypracticablefor the witnessto take anappropriate

oath,the courtmaydirect thewitnessto makean affirmation.

Clause24: Requirementsfor oaths

48. This clauseprovidesthat it is not to benecessaryto usea religioustext to take
an oath. An oathis to be effectivewhetheror not thepersonwho takesit did not
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havea religiousbelief or did not understandthe natureandconsequencesof the
oath.

Clause25: Rightsto makeunswornstatementsunaffected

49. This clausepreservesanyright of adefendantin acriminalproceeding,arising
undera StateorTerritory law, to makean unswornstatement.

Division 3 - Generalrules aboutgiving evidence

Clause26: Court’scontrol overquestioningof witnesses

50. Thisclausestatesthat thecourtmayregulatethemannerin whichwitnesses
arequestioned,the productionand useof documentsandthingsin connectionwith
thequestioningof witnesses,theorder in whichthe partiesquestionwitnessesand
thepresenceandbehaviourof any personin connectionwith the questioningof
witnesses.

Clause27: Partiesmayquestionwitnesses

51. This clausestatesthe generalprinciple thateverypartyis entitled to question
anywitnesswhogivesevidence,exceptwherethe Act providesto the contrary.

Clause28: Orderof examinationin chief,cross-examinationandre-examination

52. Thisclauseprovidesthe usualorderin whichpartiesmay questiona witness.

Clause29: Mannerandform of questioningwitnessesandtheir responses

53. Thisclausestatesthe generalrule that, subjectto the control of thecourt, it is
up to the parties to determinehow to questionwitnesses.

54. Thisclausealsoallowsthe courtto directawitness,upon applicationby the
partyby whom he or shehasbeencalled, to giveevidencewholly or partly in
narrativeform andallows evidenceto begiven in theform of charts,summariesor
otherexplanatorymaterial if thatmaterialwould aid thecourt’scomprehensionof
otherevidence.

Clause30: Interpreters

55. This clauseprovidesthata witnesscanhavean interpreterunlessheor shecan
speakandunderstandEnglish sufficiently to understandquestionsandgive
adequaterepliesto them.
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Clause31: Deafandmutewitnesses

56. This clauseprovidesthatdeafandmute witnessescanbe questioned,andgive
evidence,in any appropriateway. Thecourt maygivedirectionson the mannerin
whichsuch witnessesmay be questionedand the meansby which theymaygive
evidence.

Clause32: Attemptsto revive memoryin court

57. Thisclauseprovidesthat awitnessmay not useadocumentto revive hisor her
memoryin giving evidence,unlessthe courtgivesleave. Thematterswhich the
court musttake into accountin decidingwhetherto give leaveinclude:

whetherthe witnesscanrecall the fact adequatelywithout usingthe

document;and

whetherthedocumentwaswritten by thewitness,or foundby him or

herto be accuratewhentheeventsit recordswerefresh in his or her

memory.

58. The witnessmay,with leaveof the court, readthedocumentaloud aspartof

his or herevidence.

59. Thecourtis to order that so much of thedocumentasrelatesto the
proceedingsis to be producedto anotherparty, if thatparty so requests.

Clause33: Evidencegiven by policeofficers

60. Thisclauseprovidesthat in a criminal proceedinga policeofficermaygive

evidencein chieffor the prosecutionby readingor being led through a written

statementprevious’ymadeby him or her.

61. Such evidencemayonly be given wherethe statementwas madeby the officer
at thetime of or soonaftertheoccurrenceof theeventsto which it refers,thepolice

officer signedthestatementwhenit wasmadeand a copy of the statementwas

given to the personchargedor his or herlawyer a reasonabletimebefore the

prosecutionevidenceis given.

Clause34: Attemptsto revivememoryoutof court

62. This clauseprovidesthatwherea witnesshasuseda documentor thing to

revivehis orhermemoryotherthan while giving evidence,thecourt may,at the

requestof a party, directthat thedocumentor thing be producedto the party. If the
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directionis not compliedwith, thecourt may refuseto admitevidencegivenby the

witnessabouta factconcerningwhich heor shetried to revivehis or hermemory.

Clause35: Effectof calling for productionof documents

63. This clauseabolishestherule in Walkerv. Walker(1937)57 CLR 630. Under

that rule, the party calledon to producea documentmayrequirethe partywho

calledfor and inspectedthedocumentto tenderit. The resultof therule is thata

documentwhichmight otherwisebe inadmissiblemay beadmittedin evidence

Clause36: Personmay beexaminedwithout subpoenaor otherprocess

64. Thisclauseallows the courtto ordera personwho is presentat the hearingto

give evidenceor producedocuments.A personso orderedis subjectto the same

liabilities as if he or shehadbeenservedwith a subpoena.

Division 4 - Examinationin chiefandre-examination

Clause37: Leadingquestions

65. Thisclauseprovidesthat, unlessthecourtgivesleave,leadingquestionsmay

notbeput to witnessesin examinationin chiefor re-examination.

66. Leaveis not requiredwherethe questionrelatesto an introductorymatteror a

matternotin dispute,or wherethe questionis putto an expertwitnessfor the

purposeof obtaininghis or heropinion abouta hypotheticalstatementof facts.

Leaveis also not requiredwhereall the partiesto the proceeding,otherthan the

partyexaminingthe witness,are representedby a lawyer andno objectionis made.

67. Unlessthe courtotherwisedirects,leadingquestionsmay beput in civil

proceedingsto a witnessrelatingto an investigation,inspectionor reporthe or she

madein thecourseof carryingoutpublic or official duties.

68. Any powerof a court underrules of courtto allow a written statementor

reportto be tenderedor treatedas evidencein chiefis preserved.

Clause38: Unfavourablewitnesses

69. Thisclauseprovidesthat a partymay,with the leaveof the court,cross-

examinehis or her own witnessaboutevidencethe witnesshasgiven that is

unfavourableto theparty, abouta matterof which thewitnessmayreasonablybe

supposedto haveknowledgeabout which it appearsthat he or sheis not making a
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genuineattemptto give evidence,or aboutwhetherthe witnesshasmadeaprior
inconsistentstatement.

70. To overcomethedecisionof the High Court in Vocisanov.Vocisano(1974)
130 CLR 267, a personconductingaproceedingin the nameof aparty (e.g.an
insurerconductingan actionin the nameof an insured)is to beable,wheretheparty
is calledas a witness,to cross-examinethepartyin thesamecircumstancesasthe
personmaycross-examineanyotherwitness.

71. In determiningwhetherto grantleaveto aparty to cross-examinehisor her
own witness,acourtis to takeinto accountwhetherthe partygavenoticeat the
earliestopportunityof his or her intention to seekleaveandthe matterson which,
andtheextentto which, the witnesshasbeen,or is likely to be,questionedby
anotherparty.

Clause39: Limits on re-examination

72. Thisclauseprovidesthat, unlessthecourtgivesleave,awitnesson re-
examinationmay only be questionedaboutmattersarisingout of evidencegiven by
thewitnessin cross-examination.

Division5 - Cross-examination

Clause40: Witnesscalled in error

73. Thisclauseapplieswherea witnesshasbeencalledin error. A party is not to
cross-examinethe witnessunlesshe or shehasgiven evidencein the proceeding.

Clause41: Improperquestions

74. Thisclauseprovidesthatacourtmay disallow,or inform thewitnessheor she
neednot answer,aquestionthat is misleadingor undulyannoying,harassing,
intimidating,offensive,oppressiveor repetitive. In decidingwhethertoexerciseits
powersthe court is to take into accountrelevantcharacteristicsof the witness(such
asageor education)and anymentalor physicaldisability.

Clause42: Leadingquestions

75. Thisclauseprovidesthata partymay put a leadingquestionto awitnessin
cross-examination,unlessthecourtdisallowsthe questionor directsthe witnessnot
to answerit. Wherethe court is satisfiedthat thefactswould bebetterascertainedif
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leadingquestionsarenot used,it mustdisallow thequestionor direct the witnessnot
to answerit.

76. In decidingwhetherto disallow aquestionor giveadirection,the court is to
take into account,amongstother things,the extentto which the witnessor hisor her
evidenceis supportiveof the cross-examiner.

Clause43: Prior inconsistentstatementsof witnesses

77. This clauseprovidesthata party maycross-examineawitnessaboutaprior
statementthe witnessis allegedto havemadethat is inconsistentwith his or her
evidence. It is not necessaryto put completeparticularsof thestatementto the
witnessor to showthe witnessa documentthat recordsthe statement.

78. If the witnessdoesnot admit he or shemadeaprior inconsistentstatement,the
cross-examinercannotadduceevidenceof the statementfrom anotherperson,unless
thecross-examinerinformedthewitnessof enoughof thecircumstancesof the
making of the statementto identify it anddrewthe witness’sattentionto the
inconsistency.

Clause44: Previousrepresentationsof otherpersons

79. Thisclausesetsout whenapartycan, in cross-examinationof a witness,ask
him or herabouta previousrepresentationmadeby anotherperson. Theparty may
cross-examinethe witnesson it generallywheretheevidenceof the representation
hasbeenor will be admittedin evidence.

80. However,if the representationis recordedin adocumentwhichhasnot been,
andwill not be,admittedin evidence,the documentmay only be producedtothe
witness,andthewitnessmay only be askedwhether,havingexaminedit, heor she
still adheresto his or herevidence.

Clause45: Productionof documents

81. Thisclauseprovidesfor the productionandexaminationof adocument
recordinga prior inconsistentstatementof the witness,or apreviousrepresentation
madeby a personother thanthe witness,thatis raisedin cross-examination.

82. Thecourt,or a party otherthanthe cross-examiningparty, may requirethe
cross-examiningparty to producethedocument,or suchevidenceof its contentsas
is availableto himor her. Thecourtmaygivedirectionsaboutits useandmay admit
it (unlessthedocumentis not admissible).Productionof thedocumentto awitness
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in cross-examinationdoesnot requirethecross-examiningpartyto tenderthe
document.

Clause46: Leaveto recall witnesses

83. Thisclauseprovidesthat acourtmay give leaveto apartyto recall awitness
to be questionedaboutamatter(including aninference)raisedby evidenceadduced
by anotherparty, beingamatteron which thewitnesswas not cross-examined,if
thatevidencehas beenadmittedand:

it contradictsevidencegiven in chiefby thewitnessaboutthe matter;or

the witnesscould havegivenevidencein chief aboutthe matter.

PART2.2 - DOCUMENTS

Clause47: Definitions

84. Thisclausedefines‘document in question’for thepurposesof Part2.2 asa
documentaboutthe contentsof which it is soughtto adduceevidence,and a ‘copy
of adocumentin question’ to includeadocumentthatis not an exactcopy provided
it is identicalin all r&evantrespects.

Clause48: Proofof contentsof documents

85. This clausesetsout theways in which apartycan adduceevidenceof the
contents of a document.

86. A party mayadduceevidenceof the contentsof a documentby tenderingthe
original documentor by tenderingany of thefollowing:

acopy of thedocumentproducedby a device(for example,aphotocopier
or a word processor)that reproducesthe contentsof documents;

if thecontentof thedocumentis not in visible form (for example,a tape-
recording)or is in acode(for example,shorthandnotes),a transcript;

if the documentis an article or thingon or in whichinformationis storedin

sucha way that it cannotbe usedunlessadeviceis usedto retrieve,
produceor collate it, adocumentproducedby thedevice(for example,

computeroutput or a documentproducedby an opticallaserdiskreader);
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a business record that is an extractfrom, or a summaryor copyof, the
document;

if the document is a publicdocument,anofficial printedcopyof the
document.

87. A party may alsoadduceevidenceof the contentsof a documentby
adducingevidenceof an admissionmadeby anotherpartyaboutits contents.
Evidenceadducedin this way may be usedeither by the party whoadducedit
againstthe partywhomadethe admission,or by the partywho madethe admission
againsttheparty who adducedthe evidence.

88. Wherethe documentis unavailable,or whereits existenceor contentsarenot
in issuein theproceeding,evidenceof its contentsmay be adducedby tenderinga
copy or summaryof, or extractfrom, thedocumentor by adducingoral evidenceof
the contents.

Clause49: Documentsin foreigncountries

89. This clauseprovidesthatevidenceof thecontentsof a documentin aforeign
countrycannotbeadducedunderclause48, exceptby tenderingthe original
documentor adducingevidenceof an admissionby anotherparty, unlesseithera
copy of the documentthat is to be tenderedhasbeenservedon eachotherparty in
the proceedingnot lessthan28 days(or otherprescribedperiod)beforehand,or the
court makesa directionto thecontrary.

Clause50: Proofof voluminousor complexdocuments

90. Thisclauseenablesaparty to apply to a court before a hearingfor adirection
thathe or shemay adduceevidenceof the contentsof 2 or moredocumentsin the
form of a summaryif it would not otherwisebe possibleconvenientlyto examinethe
evidencebecauseof thevolume or complexity of the documentsin question.

91. The court may only makesuch a direction if the applicant has served on each
otherpartya copyof the summarydisclosingthenameandaddressof theperson
who preparedit, andhas given eachotherparty a reasonableopportunity to
examineor copy the documents.

92. The opinion rule (clause76) doesnot apply to evidenceadducedunderthis
clause.



15.

Clause51: Originaldocumentrule abolished

93. This clauseabolishestheoriginal documentrule which providesthat the
contentsof a document,exceptin certainlimited circumstances,mustbe provedby
productionof the original document.

PART 2.3 - OTHEREVIDENCE

Clause52: Adducingof otherevidencenot affected

94. This clauseprovidesthat exceptfor Part2.3 this Act doesnot affect the
operationof any law or rule of practicewhich permitsevidenceto be adduced
otherwisethanby witnessesbeing called or documentsbeingtenderedin evidence.

Clause53: Views

95. This clauseenablesthejudgeto orderthata demonstration,experimentor
inspectionbe held.Thejudgeis not to makethe orderunlesssatisfiedthatthe parties
will be given areasonableopportunityto be present.

96. Theclausealsosetsout themattersthejudgemust take into accountin
decidingwhetherto makean order. Theseincludewhetherthe demonstrationetc.
will, in the opinion of thecourt, assistit in resolvingissuesof fact or understanding
the evidence,whetherthe partieswill be present,whetherthedemonstrationetc
mightbeunfairly prejudicial,misleadingor confusing,or mightwastetimeand
whethera demonstrationof an eventwill properly reproducetheevent.

Clause54: Views to be evidence

97. Thisclauseprovidesthat thecourt maydrawany reasonableinferencefrom
what it sees,hearsor otherwisenoticesatademonstration,experimentor inspection.
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CHAPTER3- ADMISSIBILITY OPEVIDENCE

PART3.1 - RELEVANCE

Clause55: Relevantevidence

98. Thisclausestatestheprincipal rule concerningthe admissionof evidence,the
relevancenile. Evidenceis relevantif it could rationally affect (whetherdirectly or
indirectly) theassessmentof the probabilityof the existenceof a fact in issue.

99. Evidencewhich would beadmissibleunder the test, althoughonly marginally
relevant,may be excludedunderclause135.

100. Evidenceis not to be takento be irrelevantonly becauseit relatesto the
credibility of awitness,admissibilityof otherevidence,or a failure to adduce
evidence.

Clause56: Relevantevidenceto beadmissible

101. Thisclausestatesthebasicrule of admissibility.

102. Evidencethat is relevantis admissibleunlessexcludedby oneof the
exclusionaryrulessetout in the Act. Evidencethatis not relevantis not admissible.

Clause57: Provisionalrelevance

103. This clauseenablesacourtto admitevidenceprovisionally. If the
determinationof whetherevidenceis relevantdependsupon thecourt making a
finding on amatter,the courtmayfind thattheevidenceis relevantif it is reasonably

opento makethefinding in question,or mayfind it is relevantsubjectto the
admissionof furtherevidence,asa resultof whichit will be reasonablyopento make
thefinding in question.

Clause58: Inferencesas to relevance

104. This clauseenablesacourt to examineadocumentor thing for thepurposeof
determiningits relevanceandto drawany reasonableinferencefrom it.

PART 3.2 - HEARSAY

105. This Partsetsout the exclusionaryrule for hearsayevidenceandexceptions
to thatrule.
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Division 1 - The hearsay rule

Clause59: Thehearsayrule - exclusionof hearsayevidence

106. This clausesetsout the generalexclusionaryrule for hearsayevidence(‘the
hearsayrule’). Therule preventsevidenceof a previousrepresentationmadeby a
personbeing admittedto provethe existenceof a fact (‘the assertedfact’) that the
personintendedto assertby therepresentation.Therule is subjectto several
exceptions.

Clause60: Evidencerelevantfor a non-hearsaypurpose

107. This clauseprovidesthatevidencethat is admittedbecauseit is relevantfor a
purposeother thanto prove the existenceof an assertedfact mustnot be used to
prove thatfact.

Clause61: Exceptionsto the hearsayrule dependenton competency

108. ThisclauseprovidesthatPart3.2 doesnot enablethe useof aprevious
representationto prove an assertedfact if the personwho madethe representation
wasnot, at the time,competentto giveevidencebecausehe or shewasincapableof
giving a rationalreply to aquestionaboutthefact. Competenceis presumedunless
the contraryis proved.

Division 2 - “First-hand”hearsay

Clause62: Restrictionto “first hand” hearsay

109. Thisclauseprovidesthat in Division 2 ‘previousrepresentation’refersonly to
arepresentationmadeby apersonwho had,or might reasonablybe supposedto
havehad,personalknowledgeof the factassertedin therepresentation,otherthan
from arepresentationmadeby someotherpersonaboutthe assertedfact. Sucha
representationis referredto belowas‘first-hand’ hearsay.

Clause63: Exception: civil proceedingsif makernot available

110. This clauseprovidesan exceptionto the hearsayrule in civil proceedings
wherethe makerof a ‘first-hand’ hearsayrepresentationis not availableto give
evidenceaboutan assertedfact.

lii, In these circumstances, oral evidence of the representation may be given by a

personwho witnessedit. Alternatively, a document containing the representation, or
another representation reasonably necessary to understand it, may be admitted.
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Clause64: Exception: civil proceedingsif makeravailable

112. Thisclauseprovidesfor 2 exceptionsto thehearsayrule in civil proceedings
wherethemakerof the ‘first-hand’ hearsayrepresentationis availableto give
evidence.

113. First, whereit wouldcauseundueexpenseor unduedelayor it would not be
reasonablypracticableto call the makerof the representationto give evidence,oral
evidenceof the representationmaybe given by a personwho witnessedit.
Alternatively,a documentcontainingtherepresentation,or any otherrepresentation
reasonablynecessaryto understandit, maybe admitted.

114. Secondly,wherethe makerof the representationhasbeen,or is to be,calledto
give evidence,evidenceof therepresentationmay be givenby themaker,or by
someoneelsewho witnessedit, if, whentherepresentationwasmade,the occurrence
of the assertedfact wasfreshin thememoryof themaker.

115. Documentaryevidenceof therepresentationis not to betenderedbefore
conclusionof theexaminationin chiefof themaker, unlessthe courtgivesleave.

Clause65: Exception: criminalproceedingsif makernot available

116. Thisclauseprovidesfor exceptionsto thehearsayrule in criminalproceedings
wherethe makerof the ‘first-hand’ hearsayrepresentationis not availableto give
evidence.

117. First,evidenceof the representationcan begiven if it was:

• madein the courseof aduty to makesucharepresentation;

• madewhenor shortlyafter theassertedfactoccurredandin
circumstancesthatmakeit unlikely it wasafabrication;

• madein circumstancesthat makeit highly probablethatthe
representationis reliable;

• madein thecourseof giving evidencein anotherproceedingwherethe
defendantin the presentproceedingcross-examined,or hada
reasonableopportunityto cross-examine,the personwhomadeit; or

• againstthe interestsof themakeratthe time the representationwas
made(for example,it would tendto damagethereputationof the
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maker,incriminatehim or her,or show lie or sheis liable in anactionfor
damages).

118. Evidenceof sucharepresentationmadein the courseof giving evidencein
anotherproceedingmay be adducedby producinganauthenticatedtranscriptor
recording.

119. Secondly,a defendantcanadduceevidenceof a ‘first-hand’ hearsay
representationby:

adducing oral evidence of the representation from a person who witnessed

it; or

• tendering a document containing such a representation or any other
representation reasonably necessary to understand it.

120. Where evidence of that kind has been adduced by a defendantabouta
particular matter, the prosecution or another defendant mayadduce evidence of

another previous representation about the matter.

Clause66: Exception: criminal proceedingsif makeravailable

121. This clauseprovidesanexceptionto thehearsayrule in criminal proceedings
wherethemakerof the ‘first-hand’ hearsayrepresentationis availableto give
evidence.

122. If the makerhasbeenor is to becalled to giveevidence,evidenceof the
representationmay be given by the maker, or by someoneelsewho witnessedthe
representation,if, whentherepresentationwasmade,theoccurrenceof the asserted

factwasfreshin the memoryof the maker.

123. If arepresentationwasmadefor thepurposeof indicatingthe evidencethat
thepersonwho madeit would be able to give in a proceeding,the exceptionto the
hearsayrule is not to apply to evidenceadducedby the prosecutorunlessthe
representationconcernsthe identity of a person,placeor thing.

124. Documentary evidence of the representation is not to be tendered before

conclusion of the examination in chief of the maker, unless the court gives leave.

Clause67: Notice to be given

125. This clause requires a party seeking to adduceevidenceof a‘first-hand’
hearsayrepresentation(other thanrebuttal‘first-hand’ hearsay)wherethe maker of
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the representationis not available,or is not called,to givereasonablenoticeto each
otherparty of his or her intention to adducethe evidence.The court maydispense
with the noticerequirementconditionally or otherwise.

Clause68: Objectionsto tenderof hearsayevidencein civil proceedingsif maker
available

126. This clause provides that in civil proceedings a partymay objectto the tender
of hearsay evidence, where the maker of the representation is available,but is not to
be calledto giveevidence.Thecourtmay determinetheobjectionat or beforethe
hearing. If the objection is unreasonable the court may order thattheparty
objecting pay the costs incurred in relation to the objection and in callingthe maker
to giveevidence.

Division 3 - Other exceptions to the hearsay rule

Clause69: Exception: business records

127. Under this clause, the hearsay rule does not apply to a representationin a
documentthatis or waspartof therecordsof a business,andwasmadein thecourse
of, or for thepurposesof, a business,if the representationwasmadeby apersonwho
had or might reasonably be supposed to have hadpersonalknowledgeof the
assertedfact,or wasmadeon the basisof informationdirectly or indirectly supplied
by sucha person.

128. Thisexceptiondoesnot apply to a representationpreparedin connection
with possibleproceedingsor madein connectionwith a criminal investigation.

129. Secondly,thehearsayrule doesnot apply to evidencethatthereis no record
in a businessrecordkeepingsystemof the happeningof aneventnonnallyrecorded
in the system.

Clause70: Exception: contentsof tags,labelsandwriting

130. Thisclauseexceptsfrom thehearsayrule a tagor label attachedto, or writing
placedon, anobjectin the courseof a businessfor the purposeof describingthe
identity,nature,ownership,destination,origin or weightof the object,or of its
contents(if any).

131. TheexceptionandanyStateor Territory law to similareffect will not apply to
a CustomsprosecutionundertheCustomsAct /901 or anExcise prosecutionunder

the ExciseAct 1901.
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Clause71: Exception: telecommunications

132. Thisclauseexceptsfrom the hearsayrule arepresentationin adocument
recording a message that has beentransmittedby fax, electronic mail, telegram,

lettergramor telex that is arepresentationabouttheidentity of the personwho sent
themessage,the dayor time it wassent,themessage’sdestinationor theidentity of
the personto whom it was addressed.

Clause72: Exception:contemporaneousstatementsaboutaperson’sstateof mind,
healthetc.

133. Thisclauseprovidesthat the hearsayrule doesnot applyto evidenceof a
previous representation made by a person about his or her health, feelings,

sensations,intention,knowledgeor stateof mind whenhe or shemadethe
representation.

Clause73: Exception: reputationas to relationshipsandage

134. This clauseprovidesforexceptionsto thehearsayrule for evidenceof
reputation about marriage, cohabitation, aperson’sageandfamily historyor
relationship. In acriminal proceeding,theexceptionis limited to evidenceadduced
by a defendant, or by the prosecution to rebut evidence about reputation adduced
by adefendant.Thedefendantmustgive each otherparty reasonable notice in
writing of his or her intention to adducesuchevidenceexceptwhereit is adducedin
rebuttal.

Clause74: Exception: reputationof public or generalrights

135. This clauseprovidesfor ahexceptionto thehearsayrule in relationto
evidenceof reputationaboutapublic orgeneralright. In acriminal proceeding,the
exceptionis limited to evidenceadducedby adefendant,or by the prosecutionto
rebutevidenceaboutreputationadducedby a defendant.

Clause75: Exception: interlocutoryproceedings

136. This clauseprovidesfor anexceptionto the hearsayrule for evidence
adduced in interlocutory proceedings, if the partywho adducesit alsoadduces
evidenceof its source.
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PART 3.3 - OPINION

Clause76: The opinion rule

137, This clause sets out the general exclusionary rule for opinion evidence.
Evidenceof anopinion is not admissibleto provea factassertedby theopinion.

Clause77: Exception: evidencerelevantotherwisethanas opinion evidence

138. This clausepermitsthe useof evidenceof an opinion to prove afactasserted
by the opinion if the evidenceof theopinion is admittedbecauseit is relevantfor
anotherpurpose.

Clause78: Exception:lay opinions

139. Thisclausepermitsopinionevidencewhereit is basedon the person’sown
perceptionof aneventand evidenceof theopinion is necessaryto obtainan
adequateunderstandingof the person’sperceptionof the event.

Clause79: Exception:opinionsbasedon specialisedknowledge

140. This clause permits opinion evidence that is wholly or substantially based on
specialisedknowledge. The personexpressingtheopinion musthavespecialised
knowledge based on training, study or experience. It is not necessaryfor the person

to be formally qualified. Relevant experience will suffice.

Clause80: Ultimateissueandcommonknowledgerulesabolished

141. This clauseabolishesthecommonlaw rules known as the ultimate issue and

the commonknowledge rules.

142. Theultimate issuerule preventsawitnessfrom giving evidenceon anissue
thecourtis to decide. Thecommonknowledgerule excludesexpertopinion
evidenceon mattersof commonknowledge.

PART 3.4 - ADMISSIONS

143. This Part sets out exceptions to the hearsay and opinion rules relating to
admissions.
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Clause81: Hearsayand opinionrules: exceptionforadmissionsandrelated
representations

144. This clauseexceptsfrom thehearsayandopinionrulesevidenceof an
admissionandevidenceof arepresentationmadeator aboutthe timeof the
admissionthat isreasonablynecessaryto understandthe admission.

Clause82: Exclusionof evidenceof admissionsthatis not first-hand

145. This clausequalifiestheexceptioncreatedby clause81. The hearsayrule will
apply to evidenceof an admissionunlessthe evidenceis given orally by a person
whowitnessedthe admissionor the evidenceis containedin adocumentin which a
personassertshe or shewitnessedthe evidence.

Clause83: Exclusionof evidenceof admissionsas againstthird parties

146. Thisclauserestrictsthe usethatcan bemadeof an admission.Thehearsay
rule andthe opinion rule apply so that evidenceof an admissioncannotbe usedin
relationto thecaseof athird party unlessthat third partyconsents.Consentcannot
be givenin respectof part only of theevidence.

Clause84; Exclusionof admissionsinfluencedby violenceandcertainother
conduct

147. This clauseprovidesthat wherethe party againstwhom evidenceof an
admissionis being led raisesan issuein the proceedingaboutwhethertheadmission
was influencedby violent, oppressive,inhumanor degradingconduct,or by a threat
of suchconduct,evidenceof theadmissionis not admissibleunlessthecourtis
satisfiedthat theadmissionwas not influencedby thatconductor by athreatof that
conduct.

Clause85: Criminal proceedings:reliability of admissionsby defendants

148. This clauseprovidesthatanadmissionmadeby a defendantin acriminal
proceedingaftera promise,threator otherform of inducementby aninvestigating
official or someotherpersonableto influencethe prosecutionprocessis inadmissible
unlessthe circumstancesin whichit wasmademakeit unlikely that thetruth of the
admissionwas adverselyaffected. The mattersthecourt is to take into accountin
decidingwhetherthe truth was adverselyaffectedincludeanyrelevant
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characteristicof the defendant,the natureof anyquestioning,andthe nature of the
threat,promiseor inducementmade.

Clause86: Exclusionof recordsof oral questioning

149. Thisclausemakesinadmissiblein acriminal proceedinganydocument(other
thana soundor video recording,or transcriptof sucharecording)purportingto bea
record of interview with a defendantunlessthe defendantacknowledgedthe
documentas atruerecordby signingor otherwisemarking it.

Clause87: Admissionsmadewith authority

150. Thisclausesetsout the circumstancesin whicha representationmadeby
anotherpersonis treatedas beingan admissionmadeby aparty.

151. A representationmadeby anotherpersonis takenalsoto havebeenmadeby
aparty if:

• the personhadauthorityto makestatementson behalfof the party in
relationto the matterconcerned;

- it wasmadeby anemployeeor agentabouta matterwithin the scope
of hisor heremploymentor authority;or

• it wasmadein furtheranceof acommonpurposewith the party.

152. The hearsayrule is not to apply,for the purposesof theclause,to evidenceof
a previousrepresentationmadeby apersonabouthisor heremploymentor
authorityto makestatementsor acton behalfof a party.

Clause88: Proofof admissions

153. Thisclauseprovidesthatto determinewhetherevidenceof anadmissionis
admissiblethecourt is to find thata personmadean admissionif it is reasonably
openso to find.

Clause89: Evidenceof silence

154. Thisclauseprohibits unfavourableinferences(including an inferenceof
consciousnessof guilt or an inferencerelevantto a party’s credibility) beingdrawn
in acriminalproceedingfrom afailureby a personto answeraquestion,or respond
to arepresentation,during official questioning. Wherethe only usethatcould be
madeof suchevidencewould be to drawsuch an inference,the evidenceis
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inadmissible. The clause does not apply where the failure to answeror respondisa
fact in issue in the proceedings.

155. The provision is not concerned with the drawing of inferences from facts.

Clause90: Discretionto excludeadmissions

156. Thisclauseprovidesthatin acriminalproceedingif, havingregardto the
circumstancesin which anadmissionwas made,it wouldbe unfair to an accusedto
useevidenceof theadmissionin theprosecutioncase,thecourtmay refuseto admit
the evidence,or refuseto admit it to proveaparticularfact.

PART 3.5 - EVIDENCEOFJUDGMENTSAND CONVICTIONS

157. This Partabolishes the rule known as the rule in Hollington v. Hewthorn

119431 KB 587. In that case, evidence of a conviction was held to be inadmissible in
civil proceedingsto prove the factson which it was based.

Clause91: Exclusionof evidenceof judgmentsandconvictions

158. This clause provides a basic rule that evidence of the decisionor a finding of
fact in anyproceeding is not admissible to prove a fact in issue in that proceeding.
Whereevidenceof thedecisionis otherwiserelevant,it cannotbe usedfor the
purposeof proving sucha fact. This rule is subjectto clauses92 and93.

Clause 92: Exceptions

159. This clauseprovidesfor exceptionsto thehearsayrule, theopinion rule and
the rule in clause 91. The exceptions are evidence of a grant of probate or letters of
administration to prove a death, date of death or due execution of a will, and

evidencein a civil proceedingof aconviction of a party or a personthroughwhom a
party claims (other than a conviction that has been quashed or set aside, in respect of
which apardonhasbeengiven, or which is underappeal).

Cause93: Savings

160. Thisclausepreservesexistinglaw relatingto theadmissibilityof convictions
in defamation proceedings, a judgment in rem, res judicata and issue estoppel.
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PART3.6-TENDENCYAND COINCIDENCE

161. ThisPartprovidesfor the admissibilityof evidencerelatingto conduct,
reputation,characterandtendencyof partiesandwitnesses,whichis relevantto a
fact in issuein the proceedings.It doesnot apply wheresuchreputationetc is a fact
in issue or relates only to the credibility of witnesses.Credibility evidenceis dealt
with in Part3.7. Part3.8 sets out special rules relating to evidenceof thecharacter
of a defendant in a criminal proceeding.

Clause94: Application

162. This clause provides that Part 3.6 is not to apply to evidence that relates only
to thecredibility of awitness,evidencein a proceedingso faras it relatesto bail or
sentencing, or evidence of character, reputation, conduct or a tendency of a person

that is a fact in issue in the proceeding.

Clause 95: Use of evidence for other purposes

163. This clause provides that if evidence which, under Part3.6, is not admissible,
or can not be used against a party, to prove a particular matter is relevant for another
purpose(andsomay beadmissible),it mustnot beusedto prove thatparticular
matter.

Clause96: Failureto act

164. This clauseprovidesthat areferencein Part3.6 to the doing of an act includes

areferenceto failing to do thatact.

Clause 97: The tendency rule

165. This clausesetsout thefirst exclusionaryrulefor tendencyevidence.Therule
(‘the tendencyrule’) preventsevidenceof a person’scharacter,reputation,conduct
or tendencyto prove thatthe personhasor hada tendencyto act in a particularway
or to haveaparticularstateof mind in 2 circumstances.Theseare, firstly, where
noticehasnot beengiven (clause97)or dispensedwith (clause100)and,secondly,
wherethe court considersthat theevidencewould not, eitherby itself or having
regardto otherevidenceadducedor to be adducedby the party seekingto adduce
the tendencyevidence,havesignificantprobativevalue.
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166. The rule doesnot applyto tendencyevidenceadducedto explainor
contradicttendencyevidenceadducedby anotherparty.

Clause98: Thecoincidencerule

167, This clausesetsout thefirst exclusionaryrule for similar fact evidencewhich
is adducedfor a coincidencepurpose.That is, the clauseappliesto evidenceof 2 or
moreeventswherethe eventsandthe circumstancesin whichtheyoccurredare
substantiallyandrelevantlysimilar,adducedto prove that,becauseof the
improbabilityof the eventsoccurringcoincidentally,apersondid aparticularactor
hadaparticularstateof mind.

168. Theclausedoesnot apply to coincidenceevidencethat is not similar fact
evidence.

169, Therule preventssimilar fact evidencebeing led to prove that,becauseof the
improbabilityof theeventsoccurringcoincidentally,apersondid a particularactor
hadaparticularstateor mind, in 2circumstances.Theseare,firstly, wherenoticehas
not beengiven(clause98) or dispensedwith (clause100)and,secondly,wherethe
courtconsidersthat theevidencecould not,either by itself or havingregardto other
evidenceadducedor to be adducedby the party seekingto adducethe coincidence
evidence,havesignificantprobativevalue.

170. The rule doesnot apply to evidenceadducedto explainor contradict
coincidenceevidenceadducedby anotherparty.

Clause99: Requirementsfor notices

171. Thisclauseprovidesthat noticesrelatingto tendencyor coincidence
evidenceareto be given in accordancewith any regulationsor rulesof court.

Clause100: Courtmaydispensewith noticerequirements

172. This clauseenablesthe court,on the applicationof aparty,to direct thatthe
tendencyrule or the coincidencerule is not to applyto particularevidencedespite
theparty’s failure to give noticeunderclauses97 or 98. Thedirectionmay be
subjectto conditions(andmay be givenat or beforethe hearing).

173. The applicationmay be madeeitherbeforeor after the timethe partywould
berequiredto givenoticeand,in acivil proceeding,may be madewithout notice
havingbeengiven to oneor moreof theparties.
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Clause101: Furtherrestrictionson tendencyevidenceandcoincidenceevidence
adducedby prosecution

174. This clausesetsout a secondexclusionaryrule relatingto tendencyevidence
andcoincidenceevidencein criminalproceedings.It appliesin addition to the
preceding requirements of this Part. Theprosecutionin acriminal proceeding is not

to adducetendencyevidenceaboutadefendant(exceptto explainor contradict
tendencyevidenceadducedby the defendant)unlessits probative value
substantiallyoutweighsany prejudicial effect it may haveon thedefendant.

175. Similarly theprosecutionin a criminalproceedingis not to adduce
coincidenceevidenceabouta defendant(exceptto explainor contradict
coincidenceevidenceadducedby the defendant)unlessits probativevalue
substantiallyoutweighsany prejudicial effect it may haveon thedefendant.

PART3.7- CREDIBILITY

Clause102: Thecredibility rule

176. Thisclausestatesabasicrule (‘the credibility rule’) thatevidencewhichis
relevantonly to thecredibility of awitnessis not admissible.

Clause103: Exception: cross-examinationasto credibility

177. Thisclauseprovidesthatthe credibility ruledoesnot apply to evidencewhich
is adducedin cross-examinationof the witnessandhassubstantialprobativevalue.

178. The mattersacourt may take into accountin decidingwhethertheevidence
hassubstantialprobativevalueinclude:

• whetherthe evidencetendsto prove thatthe witness knowingly or
recklesslymadea falserepresentationwhenunderan obligation to tell
the truth; and

• the period that has elapsed since the acts or eventsto which the
evidence relates.

Clause104: Furtherprotections:cross-examinationof accused

179. Thisclauseapplies,in addition to clause103, to cross-examinationof a
defendantin acriminal proceeding.
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180. Theprosecutionis to be able tocross-examineadefendanton a matter
relevantonly to thecredibility of thedefendantif thequestioningis about:

whetherthe defendantis biasedor hasamotive to be untruthful;

the defendant’scapacityto be awareof or recall mattersto whichhisor
her evidencerelates;or

whetherhe or shehasmadea prior inconsistentstatement.

181. In othercircumstances,thedefendantcan becross-examinedon a matter
relevantonly to hisor her credibility if the courtgives leave. Leaveis not to be
given for cross-examinationby the prosecutionunlessthe defendanthasadduced
evidenceabouthisor her own good characteror evidenceattackingthe credit of a
prosecutionwitness.

182. Leaveis not to be given for aco-defendantto cross-examineadefendanton a
matterrelevantonly to the credibility of that defendantunlessthatdefendanthas
given evidenceadverseto the co-defendant.

Clause105: Furtherprotections: defendantsmaking unswomstatements

183. Thisclausesetsout thesituationsin which,whereadefendantin acriminal
proceedinghasmadean unswornstatementundera law of a Stateor Territory,
evidencemaybe adducedfrom apersonrelatingsolelyto the credibility of the
defendant.

184. Suchevidencemaybe adduced,without leaveof thecourt, whereit is
relevantandhassubstantialprobativevalueandrelatesto:

whetherthe defendantis biasedor hasa motiveto be untruthful;

the defendant’scapacityto observeandrecall the mattersto which hisor
herstatementrelates;or

whetherthe defendanthasmadea prior inconsistentstatement.

185. Suchevidencemay beadduced,with leaveof the court, if it hassubstantial
probativevalueand thedefendanthas,in his or her unswornstatement:

raisedhis or herown good character;or

attackedthe creditof a prosecutionwitness.



30.

Clause106: Exception: rebuttingdenialsby otherevidence

186. This clauseprovidesthatthecredibility rule doesnot apply toevidencethat
showsawitness:

• is biased or has a motive to be untruthful;

• hasprior convictions;

• has madeaprior inconsistentstatement;

• cannotbe awareof the mattersto which his or herevidencerelates;or

• hasknowingly or recklesslymadeafalserepresentationwhenundera
legal obligation to tell thetruth;

if the evidenceis adducedotherwisethanfrom that witnessandthat witnesshas
denied the substance of it.

Clause107: Exception:applicationof certainprovisionsto makers of
representations

187. This clauseapplieswherehearsayevidence has been admitted and the maker
of therepresentationhasnot beencalled to giveevidence. It permitsadmissionof
credibility evidenceaboutmatterson which the makerof the representationcould
havebeencross-examinedif he or shehadgiven evidence.

Clause108: Exception: re-establishingcredibility

188. This clauseprovidesthat thecredibility rule doesnot applyto evidence
adducedin re-examination,(if thecourtgives leave)evidenceexplaining or
contradictingevidenceadmittedunderclause105 and 107 and(if the courtgives
leave)in somecircumstances,evidenceof a priorconsistentstatement.

PART 3.8 - CHARACTER

189. ThisPartsetsout rules relatingto evidenceof the characterof adefendantin
acriminalproceeding.

Clause109: Application

190. ThisclauseprovidesthatPart3.8 appliesin acriminal proceeding.
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Clause110: Evidenceaboutcharacterof accusedpersons

191. Thisclauseprovidesexceptionsto thehearsayrule, the opinion rule,the
tendencyrule andthecredibility rule for evidenceadduced:

by a defendantabouthis or her own good character,eithergenerallyor
in aparticularrespect;and

to rebutsuchevidence.

192. Theclauseappliesboth to evidenceadducedby adefendantandto an
unswornstatementby adefendantunderalaw of a Stateor Territory.

Clause111: Evidence about character of co-accused

193. Thisclauseprovidesan exceptionto the hearsayrule andthe tendencyrule

for expertopinion evidenceabouta defendant’scharacteradducedby another
defendant. It alsoprovidesan exceptionto thoserules and to the opinion rule for
evidencerebuttingsuchopinion evidence.

Clause112: Leaverequiredto cross-examineaboutcharacterof accusedor co-
accused.

194. Thisclauseprovidesthat adefendantcannotbe cross-examinedon matters
arisingout of evidenceabouthisor her characterunlessthecourt givesleave.

PART3.9- IDENTIFICATION EVIDENCE

195. This Part setsout exclusionaryrulesfor visual identificationevidencein a
criminalproceeding,andprovidesfor thegiving of warningstojuries about the

specialneedfor cautionbeforeacceptingidentificationevidence.

Clause 113: Application of Part

196. ThisclauseprovidesthatPart3.9 appliesonly in acriminal proceeding.

Clause114: Exclusionof visual identificationevidence

197. Theclauseprovidesageneralexclusionaryrule for prosecutionvisual
identificationevidence.Visual identificationevidenceadducedby theprosecutionis
not to be admissibleunless:
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either an identificationparadethat includedthe defendantwas held

beforethe identificationwas made,or it wasnotreasonableto hold
such a parade; and

• the identification was madewithout the person who made it having

been intentionallyinfluencedto identify the defendant.

198. It is to be presumedthat it wouldnot havebeenreasonableto hold an
identificationparadeif thedefendantrefusedtoco-operate in its conduct unless a
lawyer or some other person was present and there were reasonable grounds to
believethat it was not reasonably practicablefor sucha lawyeror personto be
present.

199. The mattersthecourt is to take into accountin decidingwhetherit was
reasonableto holdan identificationparadeincludethe kind andgravity of the
offence,theimportanceof theevidence,thepracticalityof holding suchaparade

and the appropriatenessof holding suchaparadehavingregardto any relationship
betweenthedefendantandthe personwho madethe identification. Thecourt is not
to take into accountthe availability of picturesthat could beusedin making
identifications.

Clause115: Exclusionof evidenceof identificationby pictures

200. Thisclauseprovidesanexclusionaryrule forprosecutionvisual identification
evidencewherethe identificationwas madewholly or partly as aresultof theperson
whomadeit examiningpictureskeptfor useby policeofficers.

201. Prosecutionpictureidentificationevidenceis not admissibleunlessthe
picturesexamineddid not suggestthattheywere picturesof apersonin police
custody.

202. Wherethe defendantwas in custodywhenthe pictureswereexamined,
pictureidentificationevidenceis not admissibleunlessthe pictureof thedefendant
that wasexaminedwas takenafter thedefendantwas takeninto thatcustody,
exceptwhere:

• the defendant’sappearancehadchangedsignificantly betweenwhenthe
offencefor whichthe defendantis beingprosecutedwascommittedand
whenthe defendantwas taken into that custody;or

it was not reasonablypracticableto makesuchapicture.



33.

203. However,this clausedoesnot makeinadmissibleprosecutionpicture
identificationevidenceadducedto rebutpicture identificationevidenceled by the
defendant.

204. Whereapicturemadeafter thedefendantwastakeninto custodyis admitted
into evidence,thejudgemust,on the requestof thedefendant,informthejury that
the picturewas madeafter thedefendantwastaken into thatcustody. Where a
picturemadeotherwiseis admittedinto evidence,thejudgemust,on therequestof
the defendant,warn thejury thatit mustnot assumethat thedefendanthasacriminal
record or has previously been charged with an offence.

Clause116: Directionsto jury

205. Thisclauserequiresthat if identificationevidencehasbeenadmittedthejudge
mustinform thejury thatthereis a specialneedfor cautionbeforeaccepting
identificationevidenceandof the reasonsfor that need,bothgenerallyandin the
circumstancesof thecase.

PART3.10- PRIVILEGES

206. ThisDivision setsout groundson which a personcan claimevidenceshould
not be requiredand for theexclusionof evidencebasedon public policy
considerations.

Division I - Clientlegalprivilege

Clause 117: Definitions

207. This clausedefineswordsandexpressionsusedin Part 3.10Division 1.

Clause118: Client legal privilege: legaladvice

208. Thisclauseprovidesforclient legalprivilege in relation to theprovisionof
legal advice.

209. If the clientobjects,evidenceis not to begiven that would disclose:

aconfidentialcommunicationmadebetweenaclient andalawyer;

• a confidential communication made between two or more lawyers
acting for the client; or
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the contents of a confidential document preparedby the client or a

lawyer,

for the sole purpose of one or more of the lawyers providing legal advice to the
client.

Clause 119: Client legal privilege: litigation

210. Thisclauseprovidesforclientlegalprivilegein relationto theprovisionof
professionallegalservicesrelatingto litigation.

211. If theclientobjects,evidenceis not to be giventhatwoulddisclose:

• a confidential communication made between a client and another
person;

• a confidential communication made between a lawyer acting for the

client and another person; or

• the contents of a confidential document prepared,

for the solepurpose of the clientbeingprovidedwith professionallegal servicesin
connectionwith litigation, or anticipatedlitigation involving, or possiblyinvolving,
the client.

Clause120: Client legalprivilege: unrepresentedparties

212. Thisclauseprovidesa privilege forunrepresentedpartiesin litigation.

213. If aparty who is not representedby alawyer in litigation objects,evidenceis
not to he given thatwould disclose:

• aconfidentialcommunicationmadebetweenthe party andsomeother
person;or

• the contentsof a confidentialdocumentpreparedby or for the party

for the solepurposeof preparingfor or conductingthe litigation.

Cause121: Lossof clientlegal privilege: generally

214. Thisclauseprovidesfor generalexceptionsto theprivilege,namelyevidence:

aboutthe intentionsor competenceof aclientor party who hasdied;
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• if it could reasonablybe expectedthat the courtwould be prevented
fromenforcinganorderof anAustraliancourtif the evidenceis not
adduced; or

of a communicationor documentthataffectsthe rights of a person.

Clause122: Lossof client legal privilege: consentandrelatedmatters

215. This clauseprovidesfor exceptionsto the privilegerelatingto disclosureby or
with the consentof the clientor party.

Clause123: Lossof client legal privilege: defendants

216. This clauseprovidesanexceptionfrom theprivilegein favourof adefendant
in a criminal proceeding.Theprivilege doesnot preventsuchadefendantadducing
evidenceexceptwhenhis or herevidencewould disclose:

aconfidentialcommunicationmadebetweenan associateddefendant
anda lawyeracting for that personin connectionwith the prosecution
of that person;or

thecontentsof a confidentialdocumentpreparedby an associated
defendantor a lawyeractingfor sucha defendantin connectionwith
the prosecution.

Clause 124: Loss of client legal privilege: joint clients

217. This clause applies in a civil proceeding in connection with which 2 or more
parties, before the proceeding commenced, jointly retained a lawyer in connection

with the samematter. The privilege doesnot preventoneof thepartiesgiving
evidenceof a communicationmadeby oneof them to the lawyer,or thecontentsof
a confidentialdocumentpreparedby or for oneof the partiesin connectionwith the
matter.

Clause125: Lossof client legal privilege: misconduct

218. This clauseprovidesthat theprivilege doesnot preventthe adducingof
evidencethatwould discloseacommunicationmade,or the contentsof adocument
prepared,in furtheranceof a fraud,an offence,anact thatrendersapersonliable to a
civil penaltyor a deliberateabuseof a statutorypower.
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Clause126: Lossof client legalprivilege: relatedcommuni~ationsanddocuments

219. This clause provides thatwhereclient legal privilegedoesnot prevent
evidencebeingadducedof acommunicationor adocument,it alsodoes not prevent
evidencebeingadducedof anothercommunicationor documentreasonably
necessaryto enablea properunderstandingof thefirst communicationor document.

Division2 - Otherprivileges

Clause 127: Religiousconfessions

220. This clause provides that a member or former memberof the clergy is entitled
to refuse to divulge the contents of a religious confession or that such a confession

was made.The entitlementappliesevenif an Act providesthatthe rulesof evidence
do not apply, that a person or body is not bound by the rules of evidence or that a
personis not excusedfrom answeringaquestionorproducinganydocumentor

thingbecauseof privilege or otherwise.

221. Theentitlementdoes not apply if the communicationinvolvedin the religious
confessionwasmadefor acriminalpurpose.

Clause128: Privilegein respectof self-incriminationin otherproceedings

222. This clause provides a general rule that a court must not require a witness to

give particularevidenceif the witnessobjectsthat theevidencemay tend to prove
heor shehascommittedan offenceor is liable to acivil penalty,andthecourtis
satisfIed there are reasonable grounds for the objection.

223. The court may require the witness to give theevidence,exceptin the caseof
self-incriminationwith respect to an offence or civil penalty arising under foreign
law, if the interests of justice require the witness to give the evidence. In suchacase
acertificatemustbegiven undertheclause.

224. Thecertificatehasthe effect thatevidencegiven by the witnessto whichit
relates,andevidenceof anyinformationor documentor thing obtainedas adirector
indirect consequence of the person having given evidence, is not admissible in any
Australianproceeding,exceptacriminal proceedingin respectof thefalsity of the
evidence.
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225. Except where the court requires the witness to give evidence, if the court
finds thereare reasonablegroundsfor theobjection,thewitnessmustbegiven the
option to not give theparticularevidence,or to give the evidenceandto receivea
certificate. A certificatemustalsobegivenwherethe witnessgives evidenceafter
his or her objectionhasbeenoverruledand,after the evidenceis given, thecourt
finds therewerereasonablegroundsfor the objection.

226. The clause does not apply when a defendant gives evidence in a criminal

proceeding about a fact in issue in the proceeding.

Division 3 - Evidenceexcludedin the public interest

Clause129: Exclusionof evidenceof reasonsfor judicial etc. decisions

227. Thisclauseprohibitsevidenceof thereasonsfor adecision,or of the
deliberations,of ajudgeor an arbitratorbeinggiven by thejudgeor arbitrator,or by
a personthenunderhis or her directionor control,or by tenderingadocument
preparedby any of thesepersons.This doesnot applyto publishedreasonsfor a
decision. It alsoprohibitsevidenceof thereasonsfor adecisionor thedeliberations
of amemberof ajury in aproceedingbeinggivenby anyjury memberin another
proceeding.

228. The clausedoesnot apply to proceedingsfor certainoffencesrelatingto the
administrationof justice,appealsandproceedingsrelatingto knowingly actingin
excessofjurisdiction.

Clause 130: Exclusion of evidence of matters of state

229. This clause enables a court to direct thatinformationor adocumentthat
relatesto mattersof statenot be admittedinto evidenceif the public interestin
admittinginto evidencethe informationor documentis outweighedby the public
interestin preservingsecrecyor confidentiality in relationto the informationor
document.

230. Informationor a documentthat relateto mattersof stateincludesinformation
or a documentwhich, if it was admittedinto evidence,would:

prejudicethe security,defenceor internationalrelationsof Australia;

damageinter-govemmentalrelationswithin Australia;
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prejudice the prevention, investigation or prosecution of offences or

other contraventions of the law, including proceedings for the recovery
of a civil penalty;

• disclose or enableapersonto ascertainthe existenceor identity of a
confidential source of information in relation to the enforcement or
administration of an Australian law; or

• prejudice the properfanctioningof the Commonwealthor aStateor
Territory government.

231. The clauselists somemattersto be takeninto accountby the court,. including
the importanceof the informationor documentin theproceeding,thelikely effectof
adducingevidenceof the informationor documentandmeansavailableto limit its
publication,and in a criminal proceeding,whetherthe partyseekingto adduce
evidenceis adefendantor a prosecutorand,if adefendantis seekingto adducethe
evidence, whether the direction is to be made subject to a condition that the
prosecutionbe stayed.

Clause131: Exclusionof evidenceof settlementnegotiations

232. Thisclauseprovidesthatevidencemay not be adducedof a communication
madebetweenpersonsin dispute,or betweenoneof the personsin disputeand
anotherperson,or a documentprepared,in connectionwith an attemptto settle the
dispute. Theclausealsolistscircumstanceswheretheprohibitiondoesnot apply.

Division4-General

Clause 132: Court to inform of rights to make applications and objections

233. This clause provides that the court must satisfy itself that a witness or party is

aware of his or her rights to claim a privilege under Part 3.10 where it appears that he
or she may have a ground for making an objection or applicationunderthe Part.

Clause 133: Court may inspect etc. documents

234. This clause enables the court to call for and examine any document with

respect to which a question arises under Part 3.10.

Clause134: Inadmissibility of evidencethatmustnot be adducedor given

235. Thisclauseprovidesthatif, because of aprovisionof Part3.10,evidencemay
not be adducedor given in a proceeding,it is not admissiblein the proceeding.
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PART3.11 - DISCRET1ONSTOEXCLUDEEVIDENCE

Clause 135: General discretion to exclude evidence

236. This clause provides a discretion to excludeevidencewhereits probative
valueis substantiallyoutweighedby thedangerit might beunfairly prejudicial to a
party, misleadingor confusing,or causeunduewasteof time.

Clause136: Generaldiscretionto limit useof evidence

237. This clauseenablesthecourtto limit the useto be madeof evidenceif thereis
adangerthataparticular use of it mightbe unfairly prejudicial to aparty, misleading
or confusing.

Clause137: Discretionto excludeprejudicial evidencein certaincriminal
proceedings

238. This clauserequiresthecourt in acriminalproceedingto excludeevidence
whereits probativevalueis outweighedby the dangerof unfair prejudiceto the
defendant.

Clause 138: Discretion to exclude improperly obtained evidence

239. This clauseprovidesforexclusionof evidenceobtainedimproperly,
unlawfully or in..consequenceof an improprietyor breachof the law. It appliesin
both civil andcriminal proceedings.

240. Suchevidenceis to beexcludedunlessthedesirabilityof admitting it

outweighsthe undesirabilityof admittingevidenceobtainedin theparticularway it
was obtained.

241. An admissionmadeduring the courseof questioning,andany evidence
obtainedin consequenceof the admission,is takento havebeenobtained
improperlyif the personconductingthe questioning:

did or failed to do an act in the courseof questioningwhichhe or she
knewor oughtto haveknown was likely to impair the ability of the
personbeingquestionedto respondrationally to the questioning;or

madeafalsestatementin thecourseof questioningwhich heor she
knewor oughtto haveknownwas falseand likely to causethe person
beingquestionedto makean admission.
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242. The court is to takeinto account, amongst other things, the importance of the

evidence, the gravity of the impropriety or contravention and the nature of the
proceedings.

Clause 139: Cautioning of persons

243. This clause sets out circumstancesin whichevidenceof a statementmadeor
actdoneby apersonduringquestioningby investigatingofficials is to be taken to
havebeenimproperlyobtainedfor the purposeof clause138. It appliesbothto
officials whohavethe power to arrestandto thosewith no suchpower.

244. Evidenceof the statementmadeor actdoneis takento havebeen improperly
obtainedif theofficial did not cautionthe personbeforestartingto questionthe
personin thecircumstancessetout in theclause. Thosecircumstancesdiffer
dependingupon whetherthe official hadthe power to arrest.

245. Theclausereflects the obligationof investigatingofficials with apowerto
arrestto cautionpersonsunderPart IC of the Crimes Act 1914.

246. Thecaution mustbe to the effect thatthe personneednot sayor do anything
but thatanythingthe persondoessayor do may be used in evidence.Thecaution
mustbe given in, or translatedinto, alanguagein whichthepersonis able to
communicatewith reasonablefluencybut neednot begiven in writing unlessthe
personis unableto hearadequately. -

247. The requirementfora cautiondoesnot applyso far as any Australianlaw
requiresthe personbeingquestionedto answerquestionsor do things.

CHAPTER4- PROOF

PART4.1 - STANDARD OFPROOF

Clause140: Civil proceedings:standardof proof

248. Thisclauseprovidesfor thestandardof prooffor thecaseof apartyin acivil
proceeding.Thecourt mustfind the caseof a partyprovedin acivil proceedingif it

is satisfiedit hasbeenprovedonthe balanceof probabilities.

Clause141: Criminal proceedings:standardof proof

249. Thisclauseprovidesfor thestandardof prooffor the caseof theprosecution
and a defendant in a criminal proceeding. The court is not to find thecase of the

prosecutionprovedunlessit is satisfiedit hasbeenprovedbeyondreasonable
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doubt. The court is to find the case of a defendant proved if it is satisfiedit hasbeen
provedon the balanceof probabilities.

Clause 142: Admissibility of evidence: standard of proof

250. Thisclauseprovidesfor thestandardof prooffor afinding of fact necessary

for decidingaquestionwhetherevidenceshouldor shouldnot beadmittedin a
proceeding,or any otherquestionarisingunder the Act, if theAct doesnot
otherwiseprovide. Thecourtis to find thosefactsprovedif it is satisfiedthatthey
havebeen provedon the balanceof probabilities.

PART4.2-JUDICIAL NOTKE

Clause143: Mattersof law

251. This clause, as applied by clause 5, makes it unnecessary to adduce evidence
in Australiancourtsof Commonwealth,StateandTerritory laws, includingany
Commonwealth,StateandTerritory subordinatelegislation thatis publishedor
notified in a governmentgazette.

Clause 144: Matters of commonknowledge

252. Thisclausemakesit unnecessaryto adduceevidenceaboutknowledgethat is
not reasonablyopento questionandis eithercommonknowledge,eithergenerally
or in the locality where theproceedingis being held,or can beverified by consulting
authoritative sources.

253. Eachparty is to beable to make submissions and to refer to informationabout
knowledgecoveredby the clause.

Clause145: Certain Crowncertificates

254. This clausecontinuesthe rules of the commonlaw and equityrelatingto the
effectof aconclusivecertificatewith respectto amatterof internationalaffairs.

PART4.3- FACILITATION OFPROOF

Division I - General

Clause146: Evidenceproducedby processes,machinesand otherdevices

255. The clause applies to a document or thing produced wholly or partly by a
device or process, where the party tendering it asserts that in producing the
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document or thing the device or process produced a particular outcome. If it is
reasonablyopento find that the deviceor processis one thatif properlyused
ordinarily produces that outcome then it is presumed, unless evidence sufficient to
raise doubt is adduced, that in producing the document or thing on the occasionin
question the device or process produced that outcome.

Clause 147: Documents produced by processes, machines and otherdevicesin the
course of business

256. This clause applies to a document produced wholly or partly by a device or
processwherethe party tenderingit assetsthat in producingthe documentthe
deviceor processproduceda particularoutcomethatis or was at thetimeused for
the purposesof a business.If thedocumentis, or waswhenproduced,abusiness
record,it is presumed,unlessevidencesufficient to raisedoubt is adduced,thatin
producing the document on the occasion in question the device or process produced
that outcome.

257. This presumption does not apply to a document prepared in connection with

a possible proceeding or made in connection with a criminal investigation.

Clause 148: Evidence of certain acts of justices. lawyers and notaries public

258. This clause presumes, unless the contrary is proved, that a document was

attested or verified by, or signed or acknowledged before, ajusticeof the peace,a
lawyer or a notary public if an Australian law requires or authorises or permitsit to be
so attested etc and it purports to have been so attested etc.

Clause 149: Attestation of documents

259. This clause provides that it is not necessary to call a witness who attested a
document (other than a testamentary document) to give evidence that the document
was signed or attested.

Clause 150: Seals and signatures

260. This clause, as applied by clause 5, sets out presumptions to apply in all

Australian courts in relation to official documents that have been sealed or signed. It
is presumed, unless the contrary is proved, that a document has been duly sealed
which is purportedly sealed by a Royal Great Seal, a seal of the Commonwealth, a

State or Territory or a foreign country, an office holder under an Australian or foreign

law, a body established by Commonwealth law, Territory law, foreign law or a State

court or tribunal, and that a document purportedly signed in his or her official
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capacity by an office holder underan Australianor foreignlaw hasbeenduly signed
in that capacity.

Clause151: Sealsof bodiesestablishedunderStatelaw

261. Underthis clauseit is presumed,unlessthe contraryis proved,thata
documentpurportedlysealedby a body (other thanacourt or tribunal), or a body
corporate,establishedby Royal Charteror a law of a State,hasbeen duly sealed.
Clause150 providesfor a presumptionrelatingto a documentpurportedlysealedby
aStatecourtor tribunal.

Clause152: Documentsproducedfrom propercustody

262. This clauseprovidesthatadocumentmorethan20 yearsold producedfrom
propercustodyis presumed,unlessthe contraryis proved,to bewhat it purportsto

be andto havebeenduly executedor attested.

Division 2 - Mattersof official record

Clause153: Gazettesandotherofficial documents

263. Thisclause,as appliedby clause5, providesfor theproofin all Australian
courtsof gazettesandotherofficial documents.It presumes,unlessthecontraryis
proved,that a documentpurportingto be any governmentor official gazetteof the
Commonwealth,aState,aTerritory or aforeigncountry,or to havebeenprintedby a
governmentprinterof, or by authorityof, thegovernmentof the Commonwealth,a
State,aTerritory or aforeigncountryis what it purportsto be andwaspublishedon
the day it purportsto havebeenpublished.

264. Wheresuchadocumentnotifies thedoing of an official act, it is presumed,
unlessthecontraryis proved,that the act was duly doneand,if the dateof the act
appearson the document,that it was doneon thatdate.

Clause154: Evidenceof Parliamentaryproceedings

265. Thisclause,asappliedby clauseS,providesfor theproofin all Australian
courtsof motions,resolutionsorproposedlawsmovedin, agreedto by, or
introducedin, theParliamentor aStateorTerritory legislature,by adocument
purportingto bea copyof sucha motionetc,whichhasbeenprintedby the
appropriategovernmentprinter.
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Clause155: Evidenceof official records

266. This clause, as applied by clause 5, provides that evidence of a document that

is aCommonwealthrecordor a Stateor Territorypublic recordmaybegivenin all
Australiancourtsby productionof a document:

• thatpurportsto be sucharecordandto besignedor sealedby a
Ministerof therelevantGovernmentor by apersonwho, or body that,
might reasonablybe supposedto havecustodyof the record;or

• thatpurportsto be acopyof or extractfrom therecordthatis certified
to bea true copyor extractby aMinister of therelevantGovernmentor
by a personwhomight reasonablybe supposedto havecustodyof the
record.

267. On productionof such adocument,it ispresumed,unlessevidencesufficient
to raisedoubt is adduced,that the documentis what it purportsto be andwasduly
sealed,signedor certified.

Clause 156: Publicdocuments

268. This clauseprovidesapresumptionthat a documentpurportingto be acopy
of, or anextractfrom orsummaryof, apublicdocumentandto be sealedor certified
as suchby a personwho might reasonablybe supposedto be thecustodianof the
documentisa true copyof, extractfrom, or summaryof, thedocument.

Clause157: Publicdocumentsrelatingto courtprocesses

269. Thisclause,as appliedby clause5, providesthatevidencemaybegivenin all
Australiancourtsof apublic documentthat is ajudgment,act or otherprocessof a
court, or adocumentlodgedwith a court, by productionof adocumentthat purports

to beacopy of sucha public documentandwhich is provedto be anexamined
copy,or purportsto be sealedwith thesealof thecourtor signedby ajudge,
magistrate,registraror otherofficer of thecourt.

Clause158: Evidenceof certainpublicdocuments

270. Thisclause,asapplied by clause5, providesfor theadmissionin all courtsof a
public documentthat is apublic recordof aStateor Territory to the sameextentand
for the samepurposeforwhich it is admissibleunderalaw or thatStateor Territory.
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It substantiallyre-enactssections8 and9 of the StateandTerritorial Lawsand
Records Recognition Act 1901.

Clause159: Official statistics

271. This clause, as applied by clause 5, providesfor theproofof statistics
publishedby theAustralianStatisticianin all Australiancourts. it substantiallyit-
enacts section lilA of the EvidenceAct 1905.

Division 3 - Mattersrelatingto postandcommunications

Clause160: Postal articles

272. This clause presumes, unless evidence sufficient to raise doubt is adduced,that
apostalarticle sentby pre-paidpostaddressedto a personat aspecifiedaddressin
Australiaor anexternalTerritory wasreceivedatthat addresson thefourth working
day after posting. A working daydoesnot includea Saturdayor Sundayor apublic
or bankholiday in the placeto which the article is addressed.

273. The presumptiondoesnot applyin a proceedingbetweenthe parties to a
contract in relation to the contract if the presumption is inconsistent with a term of
thatcontract.

Clause 161: Telexes

274. This clause presumes, unless evidencesufficienttoraisedoubtisadduced,that
adocumentpurportingto containa recordof a messagetransmittedby telex was so
transmitted,wassentby the personfrom whom, atthe time,andfrom the placefrom
which, it purportsto havebeensentandwas receivedatthe placeto which it
purportsto havebeensentatthe time when its transmissionto thatplacewas
concluded.

275. The presomptiondoes not apply in a proceedingbetweenthe partiesto a
contractin relationto the contractif thepresumptionis inconsistentwith a termof
that contract.

Clause162: Lettergramsandtelegrams

276. Thisclausepresumes,unlessevidenceis sufficientto raisedoubtis adduced,
thatadocumentpurportingto containa recordof a messagetransmittedby meansof
alettergramor telegramwas receivedby the personto whom it wasaddressed24
hoursafterthe messagewasdeliveredto apost office for transmission.
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277. The presumptiondoesnot applyin a proceedingbetweenthe parties to a

contract in relation to the contract if the presumption is inconsistent with a term of
that contract.

Clause 163: Proof of letters having been sent by Commonwealth agencies

278. This clause, as applied by clause 5, providesfor a presumption in all Australian

courtsthat tmlessevidencesufficientto raisedoubtis adduced,a letterfrom a
Commonwealth agency addressed to a person at a specifiedaddresswassentby pre-
paid post to that address on the fifth businessdayafterthe date(if any)that, by
reason of its placement on the letter or otherwise, purports to bethedateon which

the letterwas prepared.A businessdaydoesnot includea Saturdayor Sunday,or a
psblic or bankholiday in the placein which the letterwasprepared.

PART 4.4 - CORROBORATION

Clause 164: Corroboration requirements abolished

279. This clause provides that evidenceneednot be corroborated.However,this
clausedoes not affect any rule of law requiringcorroborationwith respectto peijury

or similaroffences. It also abolishes, subjectto the otherprovisionsof theBill, any
rules of law or practice that require warnings or directionsto be givento ajury about
the absence of corroboration.

PART4.5- WARNINGS

Clause165: Unreliableevidence

280. Thisclauseprovidesthat, wherethereis ajury anda party requeststhata
warning begiven, thejudgeis to warnthejury aboutthepossibleunreliability of,
arid theneedfor cautionin determiningwhat weightto give to, evidencethat may
be unreliable.Evidencethatmay be unreliableincludes:

• most hearsayevidence;

• evidenceof an admission;

• identificationevidence;

• evidencethereliability of whichmay beaffectedby age,ill healthor
injury;
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evidencein a criminal proceedinggiven by a witnesswhomightbe
criminally concernedin the eventsgiving rise to the proceeding;

evidencein acriminal proceedinggiven by aprisoninformer;

oral evidence of the questioning by a police officer or other
investigatingofficial wherethequestioningis recordedin writing that
hasnot beensignedor otherwiseacknowledgedby the defendant;and

in a proceedingagainsttheestateof a deceasedperson- evidence
given by apersonseekingrelief abouta matteron which the deceased
could havegiven evidenceif heor she werealive.

281. Thejudgeneednot give a warning if therearegood reasonsfor not doingso.

282. No particular form of words needbe used by a judge to give a waming. Other

powers of the judge to give a warning to, or to inform, ajury are not affected.

PART4.6- ANCILLARY PROVISIONS

Division 1 - Requeststo producedocumentsor call witnesses

Clause 166: Definition of request

283, This clause defines “request” for the purposes of Division I of Part 4.6. It
meansarequestthat a partymakesto anotherparty to:

• produceadocumentor thing;

be permittedto examine,test or copy a documentor thing;

to call as awitnessa personto giveevidenceabouttheproductionor
maintenanceof adocumentor thing;

to call asa witnessapersonin whosepossessionor control adocumentor
thing is believedto be, or to have been;

to be permittedto examineandtestcertainkindsof document(for example,
a computerdisk) andthe mannerin whichit wasproducedandhasbeen
kept;

wherehearsayevidenceis to be tendered- to call as awitnessthemakerof
the hearsayrepresentation;



48.

where evidence of a conviction is to be tendered to prove facts on which it

wasbased- to call asa witnessa personwho gaveevidenceat the trial

wherethe conviction occurred.

Clause167: Requestsmay be madeaboutcertainmatters

284. This clauseprovidesthata partymay makeareasonablerequestto another
party for thepurposeof determiningaquestionthat relatesto a previous
representation,evidenceof a convictionor the authenticity,identity or admissibility
of adocumentor thing.

Clause168:Time limit for makingcertainrequests

285. Thisclauseenablesapartywishing to adducecertainkindsof evidenceto
require requeststo be madebeforethe hearingof theproceeding.

286. A partywho receiveswritten noticefrom anotherparty of thatother party’s

intention to adduce evidence of a previous representation, or of a conviction in order
to provea fact in issue,may only makearequestto thatotherpartyin relationto the
representationor convictionwith 21 days after the noticewas given.

287. A party who has beenservedby anotherparty with a copyof adocument
which that otherparty intendsto tenderin evidencemayonly makea requestto that
otherparty in relationto thedocumentwithin 21 days afterserviceof the copy. If
thecopy of the documentso servedis endorsedwith oraccompaniedby a notice
statingthat the documentis to be tenderedto prove the contentsof another
document,the party on whom the copy was servedmay only makea requestto that

otherpartyin relationto thatotherdocumentwithin 21 daysafter serviceof the
copy.

288. The courtmay, in effect,vary the21 day periods.

Clause169:Failureor refusalto comply with requests

289. Thisclauseprovides thatif aparty without reasonablecausefails or refusesto
comply with a requestthe court mayorder that the partycomply with the request,
produceaspecifieddocumentor thing, or call a specifiedwitness,or thatthe

evidencein relationto which therequestwas madenot be admittedin evidence.

290. If apartyfails to comply with anorderto comply with arequest,to producea
specifieddocumentor thingor to call a witness,the courtmay direct thatevidencein
relationto whichthe requestwasmadeis not to be admittedinto evidence.
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Division2 - Proofof certainmattersby affidavitsor written statements

Clause170: Evidencerelatingto certainmatters

291. This clauseappliesto evidencerelevantto theadmissibilityof evidenceto
whichany of clauses48 (contentsof documents),69 (businessrecords),70 (tagsand

labels),71 (telecommunications),146-163(facilitation of proof)and182
(Commonwealthrecords)apply. It enablessuchevidenceto be given by aperson
permittedto do so underclauseI 71.

292. Suchevidencemay be given by affidavitor, if it relatesto apublicdocument,
by awritten statement.

Clause171:Personswho maygivesuchevidence

293. Thisclauseprovidesthatevidencereferredto in clause170 may be given by a
personwho hadapositionof responsibilityto makingor keepingthe relevant
documentor thing. If it is not reasonablypracticable,or would causeundueexpense
for sucha personto give theevidence,the evidencemay begiven by ‘an authorised
person’,which is definedby theclauseto meancertainAustraliandiplomatic or
consularofficials, certainAPPofficers andotherpersonsauthorisedby the Attorney-
General. However,an authorisedpersonmay not giveevidencerelatingto the

authenticityof hearsayevidenceunderclauses63. 64 or 65.

Clause 172: Evidencebasedon knowledge,beliefor information

294. Thisclauseenablestheevidenceof afact in relationto adocumentor thing to
be givenon informationor on knowledgeandbelief. An affidavit or statement
containingevidencebasedon knowledge,informationor belief mustsetout the
source of the knowledge or information or the basis of the belief.

Clause173: Notification of otherparties

295. Thisclauseprovidesthat acopy of any affidavit or statementin writing, must
beservedon eachotherparty areasonabletime beforethe hearing,andthe
deponentof theaffidavit or makerof thestatementmustbe called to giveevidenceif
another party so requests+
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Division 3 - Foreign law

Clause174: Foreignlaw

296. Thisclauseprovidesforproofof astatute,proclamation,regulation,by-law,
treaty or actof stateof aforeigncountry. It enablesevidenceof a statuteetc. to be
given by producingan examinedcopyof the statuteetc. or certainbooksor
publicationswhich containthe statuteetc. or which would be usedin thecourtsof
the foreigncountryto inform the courtsaboutor prove the statuteetc.

Clause175: Evidenceof law reportsof foreigncountries

297. Thisclauseprovidesthatevidenceof the unwritten or commonlaw of a
foreign countryor of the interpretationof a statuteof a foreigncountrymay be
adducedby producinglaw reportsof the foreign countrythat would beusedin the
courtsof thatcountry.

Clause176: Questionsof foreign law to be decidedby judge

298. Thisclauseprovidesfor anyquestionof foreign law to be decidedby the
judgealonein aproceedingin which thereis ajury.

Division 4 - Proceduresforprovingothermatters

Clause177:Certificatesof expertevidence

299. This clauseprovidesfor the ndmissionof exceptevidenceby tenderof a
certificategiven by an expertsettingout his or heropinion.

300. The partytenderingthecertificatemust first haveservedon eachotherparty
written noticeandacopy of thecertificatenot later than21 days(orotherperiod set
by the court)beforethe hearingof the proceeding.

301. A party so served can requirethe party intendingto tenderthecertificateto
call the personwho signedthe certificateas awitnessin the proceeding.If aparty
unreasonablyrequiresthat the personwho signedthe certificatebe calledas a
witnessthe courtcan makeacostsorderagainstthatparty.
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Clause178: Convictions,acquittalsandother judicial proceedings

302. This clauseprovidesfor evidenceof aconviction,acquittal,sentencingor
orderby, or anotherjudicial proceedingbefore,an Australianor foreigncourtto be
givenby acertificatesignedby ajudge,magistrateor registraror otherproperofficer
of the court concerned.

Clause179: Proofof identity of convictedpersons- affidavitsby membersof State
or Territory policeforces

303. This clauseprovidesfor evidenceof the identity of a personallegedto have
beenconvictedof an offencein a Stateor Territory to begiven on thebasis of
fingerprintsby anaffidavit by a memberof thepolice force of the Stateor Territory
whois a fingerprintexpert.

Clause180: Proofof identity of convictedpersons- affidavits by members of the

AustralianFederalPolice

304. This clauseprovidesfor evidenceof the identity of apersonallegedto have
beenconvictedof an offenceagainsta law of theCommonwealthto be given on the
basisof fingerprintsby an affidavitby a memberof the AustralianFederalPolicewho
is afingerprint expert.

Clause181: Proofof serviceof statutorynotifications,notices,ordersanddirections

305. This clauseprovidesfor proofof the service,giving or sending,underan
Australianlaw of awritten notice,order ordirection. Serviceetc may be provedby
the affidavit of the personwho servedem the noticeetc. The personwho madethe
affidavit maybe requiredto attendfor cross-examination.

CHAPTER 5- MISCELLANEOUS

Clause182: Application of certainsectionsin relationto Commonwealthrecords

306. This clauseprovidesthatthe provisionsof theAct listedin theTable in the
clausewhich relateto documentaryevidence,businessrecords,labelsand
telecommunicationsandto presumptionsrelatingto the transmissionanddelivery of
documents, andrelatedancillaryprovisions,apply in all proceedingsin anAustralian
courtin relationto documentsthat are or were Commonwealthrecords.
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Clause183: Inferences

307. Thisclauseallowsacourt to examinea documentor thing in respectof which
questionshavearisenaboutthe applicationof the Act andto drawreasonable
inferencesfrom it.

Clause184: Accusedmayadmitmattersandgiveconsents

308. Thisclauseprovidesthat adefendantin acriminalproceedingmay, if advised
todo so by hisor her lawyer,admitmattersof factandgive any consentthat aparty
to acivil proceedingmaymakeor give.

Clause185: Faith andcredit to be givento documentsproperlyauthenticated

309. Thisclauseprovidesfor faith andcredit to begiven in everycourtandpublic
office in Australiato thepublic acts,recordsandjudicial proceedingsof aStateor
Territory. It substantiallyre-enactssection 18 of theStateandTerritorial Laws and
Records Recognition Act 1901.

Clause186: Swearingof affidavitsbeforejusticesof thepeace,notariespublic and
lawyers

310. Thisclauseenablesaffidavits for usein court proceedingsinvolving the
exerciseof federaljurisdiction,or in Territorycourtsexercisingjurisdictionconferred
or vestedby an Act, to be sworn before.anyjusticeof thepeace,notary publicor
lawyer.

Clause187: Abolition of theprivilege againstself-incriminationfor bodiescorporate

311. This clauseprovidesthat, for thepurposesof Commonwealthlaw, alaw of the
AustralianCapitalTerritory, aproceedingin a federalcourtor a courtof the
AustralianCapitalTerritory,a bodycorporatedoesnot havea privilege againstself-
incrimination.

Clause188: Impoundingdocuments

312. This clauseenablesthe courtto direct thata documenttenderedor produced
beforeit (whetheror not admittedin evidence)be impoundedandkepton such
conditionsas the courtthinks fit.
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Clause189: Thevoirdire

313. This clauseprovidesfor aquestionwhethercertainevidenceshouldbe
admitted,or whethera witnessis competentor compellableto be heard,if thereis a
jury, in thejury’s absence.

Clause190: Waiverof rulesof evidence

314. Thisclauseallows thecourt,with theconsentof the parties,to waive the rules
relating to the mannerof giving evidence,rules relatingto the methodof proofof
documents(or otherevidence)andthe exclusionaryrules.

315. A defendant’sconsentis noteffective in acriminal proceedingunlessheor
shehasbeenadvisedto do so by hisor her lawyer,or the courtis satisfiedthe
defendantunderstandsthe consequencesof the consent.

316. Theclausealsoenablesthecourt to makesuchordersin civil proceedings
without theconsentof theparties if the matterto whichthe evidencerelatesis not
genuinelyin dispute,or if theapplicationof thoserules wouldcauseunnecessary
expenseor delay.

Clause191: Agreementsasto facts

317. The clauseapplieswherethe partiesto aproceedinghaveagreedthat,for the
purposesof the proceeding,afactis not to bedisputed. If theagreementis in
writing, signedby or for all the partiesor,by leaveof thecourt, statedbeforethe
court with the agreementof all parties,evidencemay not be adducedto prove,rebut
orqualify an agreedfact, unlessthe courtgives leave.

Clause192: Leave,permissionordirection may begivenon terms

318. This clausecomplementsprovisionsof the Bill enablinga courtto give leave,

F permissionor adirection. It enablesthecourtto do soon suchtermsas it thinks fit
and setsout mattersit musttake into account(namely,theeffecton the durationof
the hearing,any unfairnesswhich may result,the importanceof the evidence,the
natureof theproceedings,andthecourt’s otherpowers).
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Clause 193: Additional powers

319, This clauseprovidesthatacourt may makeordersto ensurethataparty can
adequatelyinspectdocumentsthat requireinterpretationby a qualifiedpersonor
from whichsounds,imagesor writing can bereproduced.

320. The clause also extends the power of a person or body to makerulesof court
to makingrules in relationto thediscovery,exchange,inspectionor disclosureof
intended evidence, documents and reports of persons intended to be called to give

evidence in a proceeding.

Clause194:

321. Thisclausecontainsno substantiveprovision. Its inclusionensuresparity in
sectionnumberingwith the NewSouthWalesEvidenceBill 1994.

Clause195: Prohibitedquestionnot to be published

322. Thisclauseprovidesthata personmustnot, withoutexpresspermissionof the
court,print or publishan improperquestionthat hasbeendisallowed,aquestionthat
has beendisallowedbecauseits answerwould contravenethe credibility rule and
any questionin respectof whichleavehasbeenrefusedunderPart3.7 (whichdeals
with evidencerelevantto a witness’scredibility). The penaltyfor contraventionof
this clauseis afine of 60 penaltyunits.

Clause196:

323. This clause contains no substantive provision. Its inclusion ensures parity in

section numbering with the NewSouth WalesEvidenceBill 1994.

Clause197: Regulations

324. This clause enables the Governor-General to make regulations.

SCHEDULE

325. TheSchedulesetsout theform of oathsto be takenandaffirmationsto be
made by a witness or an interpreter in a proceeding.
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DICTIONARY

PART1- DEFINITIONS

326. Part I contains definitions of words used in the Act. The principal definitions

are:

‘admission’meansapreviousrepresentationby aparty(including adefendant
in acriminal proceeding)thatis adverseto the party’sinterestin theoutcomeof
the proceeding.

‘Australian court’ meansa federalcourt,a Stateor Territory court, ajudgeor
justiceor an arbitratorunderCommonwealth,S(ateor Territory law, a personor
body authorisedby Commonwealth,Stateor Territory law or consentof parties
to receiveandexamineevidenceanda personor bodywho, in performinga
function or exercisingapowerunderaCommonwealth,Stateor Territory law,
is requiredto apply the laws of evidence.Thedefinition is usedfor the
provisionsof the Bill which applyin all courts.

‘Commonwealthrecord’ meansrecordsmadeby aCommonwealthDepartment
or Houseof the Parliament,Commonwealthoffice holders,bodiesestablished
for apublic purpose,or a corporationwholly ownedby the Commonwealth
andkept or maintainedby oneof thosebodiesor office holders. Clause182
providesforseveralprovisionsof theBill to apply in relationto
Commonwealthrecordsin proceedingsbeforeany Australiancourt;

‘credibility’ is definedto includeawitness’smemoryandcapacityfor
observation;

‘document’ is definedto meanany recordof information;

‘representation’includesanyexpressor implied representation,oneinferred
from conduct,onenot intendedby its makerto be communicatedto another
anda representationthat Is not communicated.

PART2- OTHER EXPRESSIONS

327. Part2 containsdefinitionsof expressionswhich areusedin the Act.
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Part 2(1): References to businesses

328. This provisiondefines‘business’to includeaprofession,calling, occupation,
tradeor undertaking,an activity carriedon by agovernmentor a personholding an
office under an Australian or foreign law, and the proceedings of an Australianor
foreign legislature.

Part 2(2): References to examination in chiefcross-examinationandre-examination

329. Thisprovisiondefinesexaminationin chief, cross-examinationand re-
examination.

Part2(3): Referencesto civil penalties

330. This provisionprovidesthatfor the purposesof the Act apersonis liable to a
civil penaltyif he or shewould beliable in proceedings,other thancriminal
proceedings,to apenalty,underan Australianlaw or foreign law.

Part 2(4): Unavailabilityof persons

331. This provisionstatesall thecircumstancesin whicha person is takennot to be
availabletogive evidenceaboutafact. Theyincludesituationswherethe person
can not lawfully give evidenceaboutthe fact,can not be found or can not be
compelledto attendor to give evidence.

332. The rules relatingto theadmissibilityof hearsayevidence(Part3.2)dependto
a largeextenton whetherthepersonwho madethe hearsaystatementis availableto
give evidence.

Part 2(5): Unavailability of documentsandthings

333. This provisionstatesthe circumstancesin whichadocumentor thing is taken
to beunavailable. Therulesrelatingto proofof contentsof documents(Part2.2)
andclause169 makespecialprovision in relationto documentsthatare
“unavailable”.

Part2(6): Representationsin documents

334. Thisprovisionprovidesthata representationcontainedin a documentis taken
to havebeenmadeby a particularpersonif the personwrote,madeor otherwise
producedthe documentor recognisedtherepresentationashis or herown by
signingor otherwisemarkingthe document.
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Part 2(7): Witnesses

335. This provisionprovidesthatareferencein theAct to awitnessincludesa party,
including adefendantin acriminal proceeding,whois giving evidence.

Part2(8): Referencesto documents

336. This provisionprovidesthata referencein the Act to a documentincludesa
referenceto any part,copy, reproductionor duplicateof thedocument.

Part 2(9): Referencesto laws

337. This provisionprovidesin effect that areferencein the Act to alaw of aplace
is a referenceto a written or unwrittenlaw of, or in force in, that place.

Part2(10): Referencesto children andparents

338. Thisprovisionprovidesthat a referenceto a child of apersonincludesa
referenceto an adoptedor ex-nuptialchild of the personandachild living with the
personif he or she werea memberof the person’shousehold.It alsoprovidesthata
referenceto a parentof apersonincludesa referenceto an adoptiveparentand, in
the case of a person who is an ex-nuptial child, his or her natural father.












