
ARTHUR ROBINSONJ~HEDDERWICKO

1993

THE PARLIAMENT OF THE COMMONWEALTH OF AUSTRALIA

HOUSEOF REPRESENTATIVES

DEFENCELEGISLATION AMENDMENT BILL 1993

EXPLANATORY MEMORANDUM

(Circulatedby theauthorityof theMinister for DefenceScienceandPersonnel,

Senatorthe Hon. JohnFaulkner)

I~II~1~iIH I~1 0
4O74~Cat. No. 93 4006 X 9 780644 263528



2.

DefenceLegislationAmendmentBill 1993

OUTLINE

This Bill dealswith the followingmatters:

a. It proposesto amendthe DefenceAct 1903 to:

• modify aprovisioncoveringsuperannuationdeterminationsto reflect
the fact that they areno longer“interim”;

• modify the rightof appealfrom ConscientiousObjectionTribunalsto
reflectcunentpolicy; and

• streamlineprocedurescoveringcommandanddisciplinewhere
forcesof Australiaandothercountriesareservingtogether.

b, It proposesto amendthe DefenceForce(HomeLoansAssistance)Act
1990 to providea specialbenefitfor membersof theDefenceForce
allotted forwarlike service.

c. It proposesto amendtheMilitary SuperannuationandBenefitsAct 1991
to removeanunintendeddoublebenefit.

d. It proposesto amendthe RoyalAustralianAir ForceVeterans’
ResidencesAct 1953 andthe ServicesTrustFundsAct 1947 to enable
trusteesof trust fundsestablishedundertheseActs to be appointedby a
Minister ratherthanby theGovernor-General.
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DefenceLegislationAmendmentBill 1993

FINANCIAL IMPACT

Precisecostingis not possiblefor the amendmentsto the DefenceForce(Home
LoansAssistance)Act becausefuturedeploymentscannotbe predicted.
However,the additionalcostof theseamendmentsoverthenext5 financial
yearsisestimatedto be:

1993/4 $7,000
1994/5 $20,000
1995/6 $32,000
1996/7 $45,000
1997/8 $58,000

Thesecostswouldbe metwithin thecurrentDefenceprogram.

The costto revenueof the unintendeddoublebenefitwould be approximately
$4.8 million if theproposedamendmentsto theMilitary Superannuationand
BenefitsAct werenot made.

The otherprovisionsof this Bill arenot expectedto haveany significant
financial impact.
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DefenceLegislationAmendmentBill 1993

NOTES ON CLAUSES

PART! (CLAUSES I and 2) - PRELIMiNARY

1. This Partprovides for a short title and for the Act to commenceon
Royal Assent.

PART 2 (CLAUSES 3 to 9) - AMENDMENTS OFTHE DEFENCE ACT
1903 (“THE PRINCIPAL ACT”)

Modification of section52 of the Principal Act to reflect the fact that
superannuationdeterminationsareno longer “interim”

2. Section52 of the PrincipalAct enablesministerial determinationsto be
madeprovidingart “interim” superannuationbenefit.

3. Theoriginal purposeof section52 wasto providemembersof the
DefenceForcewith a3%productivitybenefiton aninterimbasis.However,
section52 is now the authorityfor ministerialdeterminationsto provide
ongoingsuperannuationbenefits.

4. Clauses4 and 5 amendsection52 anda relatedheadingby removingthe
word “interim”, to reflect the fact thatthedeterminationsmadeundersection
52 areno longer interim in natureandcovera varietyof ongoing
superannuationbenefits.

5. Clause5 also includesa provisionto putthe validity of previous
determinationsbeyonddoubtandsubstitutesthe currenttitle of the
Superannuation(ProductivityBenefit)Act 1988.
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Modificationof conscientiousobjectiontinht of appealundersection6ICZD

6. PartIV of the PrincipalAct containsalegislativeschemeto deal with
conscientiousobjectionto military conscription.Underthatscheme,questions
of conscientiousobjectionaredeterminedby ConscientiousObjection
Tribunals.

7, Division 5 of Part IV providesfor AdministrativeAppealsTribunal
(“AAT”) review of ConscientiousObjectionTribunaldecisionsandappeals
from theAAT to theFederalCourton questionsof law and, with theleaveof
thatCourt, on anyotherground.

8. The provision for appealsfrom theAAT to theFederalCourton grounds
otherthanquestionsof law is contraryto currentadministrativelaw policy,
underwhich it is theAAT’s role to providefinal meritsreview.

9. Clause6 amendssection6 ICZD of the Principal Act (containedin
Division 5 of PartIV), to restrictconscientiousobjectionappealsfrom the AAT
to theFederalCourtto questionsof law.

Streamliningof procedurescoveringcommandanddisciplinewhereforcesof
Australiaandothercountriesare servingtogether

10. Section 1 1GC of the PrincipalAct enablesmutualpowersof command
anddisciplineto be exercisedwherea partof the AustralianDefenceForce
(“ADF”) is servingtogetherwith a partof the forceof a country to which that
sectionapplies.

II. Forthe purposesof section1 16C, forcesare “serving together”only
wherethereis a declarationto that effectby the Governor-Generalor a person
authorisedby the Governor-General.Thecunentwordingrequiresa
declarationeachandevery timethe provisionsof the sectionareto be invoked.

12. Recently,therehavebeena numberof occasionswhereADF units have
servedin combinedoperationswith units from the armedforcesof other
countries.It is likely that this trendwill continue.
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13, Whereanongoingrequirementfor mutualpowersof commandand
disciplinecan beanticipated,egbetweenAustralianandNewZealandunits,
thereisarequirementfora standingdeclarationsothattherelevantprovisions
of sectionII 6Capplywhenevertherespectiveforcesare in fact serving
together.

14. Clause7 amendssection I 16Cby omittingsubsection(5) andinserting
newsubsections(5), (5A), (SB)and5(C). Thechangesenablestanding
declarationsto bemadeso thatforcesareconsideredto be “servingtogether”
for thepurposesof section1 16C whenevertheyare in factservingtogether.

15. This facility would only beutilised forcountrieswhere past experience
or plannedcommitmentsindicatean ongoingoperationalrequirementfor
mutualpowersof commandanddiscipline.Wheretherewasno such
requirement,one-offdeclarationswouldcontinueto be used.

16. ClauseSmakesadraftingamendment.

17. Clause9 amendssectionl2OA, to replacean authorisationprovisionin
section1 I6C with amore precisedelegationprovision.This requiresthe
Governor-General’sdelegateto bean officer of atleastMajor-General(or
equivalent)rank.

PART 3 (CLAUSES 10 to IS) - AMENDMENTS OF THE DEFENCE
FORCE (HOME LOANS ASSISTANCE) ACT 1990(“THE PRINCIPAL

ACT”)

18. ThePrincipalAct establishesa schemeto providefor thepaymentof
homeloan subsidiesto eligible membersof theDefenceForce.

19. This Partamendsthe PrincipalAct to providea specialbenefitin the
form of amoregeneroussubsidyperiodfor memberswhoperformservice
which isdeclaredby theMinister to be “warlike” service.

20. Thenewbenefitforwarlike servicewill beavailableto memberswho
havebeenallotted for warlike servicein Cambodia,Somalia,former
Yugoslavia,andany futureoperationdeclaredas“warlike”. The new benefitis
distinctfrom the specialbenefiisthatapply forpreviousoperationalservice.
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21. The specialbenefitfor memberswhoperfonnwarlike serviceconsistsof
a subsidyperiodwhichis from 2 to 11 yearslongerthanthe periodapplyingfor
normal service.Thiscompriseswaiverof the “basicservice” qualif~,ingperiod
of 6 yearsandan additionalsubsidyperiodrangingfrom 2 to 5 years,
dependingon thelengthof warlike service.Themaximumsubsidyperiod is
alsoincreasedfrom 20 to 25 years.

22. ClausesII and12 amendsection3 of thePrincipalAct andinsertnew
sections3B and3C. Thesechangesprovidefor the definitionof ‘warlike
service’and‘warlike servicemember’as well asthe requirementsfor
declarationof warlike serviceandallotmentto thatservice.

23. Declarationsof warlike service,whicharedisallowableinstruments,will
be madeby the Minister, Thereis provisionfor retrospectivedeclarationsbut
retrospectiverevocationsor variationswhichwould reduceentitlementsare
prohibited.

24. Clause13 amendssection 12 of thePrincipalAct to exemptwarlike
servicemembersfrom the requirementto complete6 monthsof effective full-
timeservicebeforean entitlementcertificateis issued.(Theamendmentsmade
by clause14 createthe possibilityof a subsidyentitlementbeforetheendof the
6 month period.)

25. Section23 of the PrincipalAct setsout the subsidyperiodsfor the
variousclassesof eligible person.The subsidyperiod is basedonthe
“entitlementperiod”, whichis currentlydefinedin subsection23(3).

26. Clause14 amendssubsection23(3)andaddsnew subsections(4), (5),
(6) amid (7).

27. Thenew subsection23(4) ensuresthatpersonswith 2 or morepossible
entitlementperiodswould havethebenefitofthe longestof thoseperiods.

28. Theotherchangesto section23 createa newcategoryof “entitlement
period”,to coverpersonswho areor havebeenwarlike servicemembers.Those
membershavea subsidyperiod equalto thesum of completedyears(if any)of
effectivefull-time service~4 theperiodcalculatedin accordancewith the
following table:
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Duration of Total Peri.o&or Additional Yearsof
PeriodsofWarlike Service Subsidy

Up to andincluding3 months 2
warlikeservice

From 3 monthsto andincluding 3
6 monthswarlike service

From6 monthsto andincluding 4
9 monthswarlike service

Morethan9 months 5
warlikeservice

29. A maximumsubsidyperiod of25 yearsappliesto personswithin this
newclass.

30. Subsections23(6) and (7) make specialprovision for memberswho have
beenon warlike serviceandrepatriatedthroughwounds,injury or illness.They
will haveanentitlementbasedon theperiod theyhad expectedto be on warlike
service,or the period forwhichtheir unit wasactuallydeployed,whicheveris
less.

31. Clause15 amendssection24 of thePrincipalAct, toensurethatwidows
andwidowersof memberswho havebeenon warlikeservicedo nothave thefr
subsidyperiodreducedthroughapplicationofsubsections24(3)and(4).
(Subsections24(3)and(4) increasethe subsidyperiodfor certainwidowsand
widowerswherethebasicserviceperiod hasapplied but couldonly operate to
the detrimentof widowsandwidowersof warlike servicemembers.)
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FART 4 (CLAUSES 16 to 18) - AMENDMENT OF THE MILITARY
SUPERANNUATION AND BENEFITS ACT 1991 (“THE PRINCIPAL

ACT’ 5

32. The PrincipalAct establisheda newmilitary superannuationand
benefits(“MSB”) schemefor membersof theDefenceForce.TheMSB
Schemecameintooperationon 1 October1991 andcoversall personswho
enterthe DefenceForcefrom thatdate.It alsocoversmembersof theprevious
schemeunderthe DefenceForceRetirementandDeathBenefitsAct 1973(“the
DFRDBAct”) whohaveelectedto transferto theMSB Scheme.

33. Theprovisionscoveringthegeneraladministrationandoperationof the
MSB Schemearecontainedin the MSB Rules(“the Rules”). TheseRulesare
containedin theTrustDeedthatestablishestheMSB Schemein accordance
with the PrincipalAct.

34. An elementof thebenefitspayableunder the MSB Schemeis the
“memberbenefit”,which is generallybasedon amember’scontributionsplus
interest.WhereaDFRDB memberhastransferredto the MSB Scheme,a
notional amountbasedon contributionsunderthe DFRDB(or earlierDefence
ForcesRetirementBenefits(“DFRB”)) Schemeis creditedfor thepurposeof
the MSB Scheme“memberbenefit”.

35. The “previouscontributions”thatform anelementof the amount
creditedfor a former DFRDBmember’s“memberbenefit” were originally
definedto meancontributionsmadeunderthe DFRDB orDFRB legislation
j~ any suchcontributionsrefundedto thepersonunder that legislation.

36. Operationof the MSB Schemerevealedunintendeddoublebenefitsthat
flowed from thedefinition of previouscontributions.The unintendedbenefit
operateswhereformerDFRDB membershavere-enteredthe DefenceForce
andtransferredto the MSB Schemeafter havingeither:

retiredwith aDFRDBpension;or

separatedfrom the DefenceForceandtransferredtheir benefits(underthe
DFRDB or DFRBScheme)to apublic sectorsuperannuationscheme.
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37. Undertheoriginal definition, therelevantcontributionswouldbe
appliednot only to aperson’sDFRDB or publicsectorsuperannuationbenefit
but alsoto theperson’sMSB benefit.That is, thepersonwould retain the
benefit for thefirst period of servicefor whichthecontributionswere paid,and
would alsohavethe contributionsandinterestpaidasan addition to the MSB
benefit for the secondperiod of service.

38. Military SuperannuationandBenefitsInstrumentNo.3 of 1993,which
cameinto operationon 22 April 1993,preventsmemberswhohaveseparated
from theDefenceForceon or after that date from receivingthe unintended
doublebenefit.Thiswasachievedby amendingthedefinition of “previous
contributions”to exclude contributions:

• madetowardsapensionundertheDFRDB Act by a retirementpensioner
underthat Act; or

• relevantto atransfervaluepaidto apublic sectorsuperannuationschemein
respectof apersonwhowasacontributorto eitherthe DFRDB or DFRB
Scheme.

39. This Partmakesa transitionalretrospectiveamendmentwhichwill
preventanymemberwho hadseparatedfrom theDefenceForceprior to the
commencementof InstrumentNo.3 of 1993 fromtaking advantageof the
unintendeddoublebenefit.

40, An earlier Instrument(No.2 of 1992)containedasimilaramendmentto
the definitionof “previouscontributions”.This waseffectivefrom 27 May
1992 until S September1992 anddisallowedby theSenateon 9 September
1992. It is notedthat InstrumentNo. 2 of 1992 wasdisallowedbecauseit
containedafurtheramendmentto the definitionof “previouscontributions”
relatingto boughtbackservice.That furtheramendmenthasnowbeendropped.
TheSenate’sconcemin relationto theamendmentnowproposedwasthatthe
MSB Boardof Trusteesbe formallyconsulted.The Boardhasbeenconsulted
andhasagreedto theamendment.

41. Clause17 setsoutthe objectof Part4.
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42. Clause18 insertsanew section5lA in the PrincipalAct. New
subsections5 1A( I) and(2) apply theamendeddefinition of “previous
contributions”containedin InstrumentNo.3 of 1993 for theperiod betweenI
October1991 (thedateof commencementof the MSB Scheme)and21 April
1993(the daybeforeInstrumentNo. 3 of 1993 caineintooperation),exceptfor
theperiodbetween27 May 1992 and8 September1992 (whenInstrumentNo.2
of 1992 waseffective).

43. Newsubsections5 IA(3) and(4) enabletheCommonwealthto recover
anyamountwhichis excludedby thesubstituteddefinition andwhichwaspaid
out beforetheamendmentswere made.(All affectedmembershavebeen
advisedthatany doublebenefitpaid beforepassageof this legislationwill be
repayable.)

FARTS 5 AND 6 (CLAUSES19 to 29) - AMENDMENTS OF THE
ROYAL AUSTRALIAN AiR FORCEVETERANS’ RESIDENCESACT

1953 AND THE SERVICESTRUSTFUNDSACT 1947(“THE
PRINCIPAL ACTS”)

44. ThePrincipalActs providefor the establishmentandadministrationof
trustswhich administerwelfarefunds for eachServiceof theDefenceForce,
andatrustwhich operatesretirementunits for ex-Air Force personnel.

45. At presentthe PrincipalActs requirethe trusteesandtheir deputiesto be
appointedby the Governor-General.This is not warrantedby thenatureof the
trusts.

46. Clauses22, 23 and27 amendthePrincipalActs to enabletrusteesand
their deputiesto beappointedby a Minister ratherthanby theGovernor-
General.

47. Clauses24 and29 containtransitionalprovisionsto preserveexisting
appointments.

48. Clauses20, 21, 26 and28 makedraftingamendments.

Pr~ntcdb~Auihorit~t,~the C’,)rnn1oe,~ca1tI~Gon’rn,,~eet Pri,,ter












