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DISABILITY DISCRIMINATION BILL 1992

Outline

ThisBill providesfornational,uniform legislationto makeunlawful discrimination
againstpeoplewith disabilitiesin certaincircumstances.

1. TheBill makesunlawfuldiscriminationon thegroundsof disability in the areas
of employment,education,accessto premises,theprovisionof goods,servicesand
facilities,accommodation,thedisposalof land,theactivitiesof clubs,sport,the
administrationof Commonwealthlawsandprogramsandin requestsfor certain
information. Harassmentof a personon thegroundsof disability is alsomade
unlawful.

2. Disability is broadlydefinedandwill includeth~conceptsof physical,
sensory,cognitive,neurological,intellectualandpsychiatricdisability. It includes
past,present,futureandimputeddisability.

3. Discriminationisdefinedto includedirectandindirectdiscrimination,
discriminationto relativesandassociates,discriminationon the basisof the
possessionof certaindevicessuchaswheelchairsandcanesanddiscriminationon
thebasisthatapersonneedsassistancefrom eitherhumansor in somecases
animals,for exampleguidedogs.

4. Thelegislationiscomplaintsbasedandthereisestablishedtheofficeof
Disability DiscriminationCommissionerwho will bepartof theHumanRightsand
EqualOpportunityCommission(HREOC). TheCommissioner’smainfunctionwill
beto attemptto conciliatecomplaints.Wherethatprocessis unsuccessfulHREOC
will beableto inquireinto complaintsandmaymakedeterminations.These
determinationsarenotof themselvesbindingon the partiesbutwill be enforceable
in theFederalCourt.

5. TheBill alsoprovidesthatonly reasonableaccommodationneedsto bemade
for peoplewith disabilities,andpersonsagainstwhomcomplaintsaremadewill be
ableto arguethat theaccommodationnecessaryto bemadewill involve
unjustifiablehardshipon thatperson. In relationto employmentanemployerwill
beableto arguethatapersonwitha disability is unableto carry outthe inherent
requirementsof thejob.

6. TheBill makesprovisionfor theintroductionof disability standardsin the
futureshouldit bedecidedby Govemment,inconsultationwith relevantparties,
thatsuchstandardsarenecessary.Disability Standardsaredescribedin clause31 of
the Bill.

7. Provisionisalso madefor serviceprovidersto lodge ‘Action Plans’ with
1-IREOC. Theseplanswill outlinelongtermstrategiesto overcomeperceived
discriminatorypracticesandwill be takeninto accountby HREOCwhen
determiningunjustifiablehardship.



FinancialImpactStatement

Theestablishmentof theoffice of theDisability DiscriminationCommissionerand
thefundingof necessarypublic educationcampaigns,thefundingof support
agenciesrequiredto assistpeoplewith disabilitiesto enforcetheir rightsunderthe
legislation,minoradditionalpublic servicestaffingandanamountfor additional
resourcesfor legalaid is expectedto amountto approximately$2.3min thefirst
year.

ImpactsonGovernmentagenciesfrom thelegislationaredifficult to predictand
basedon existingexperiencesin Stateswhichhavelegislationof this sortarenot
expectedto besignificantandshouldoccurover a lengthyperiodof lime.



Noteson Clauses

PartI

Preliminary

Thispartsetsoutthe introductorysectionsof the Bill anddealswith a numberof
whatare basicallymachineryprovisions. Thefirst two clausesdealwithwhatthe
legislationwill becalledandwhenit isto takeeffect.

Thispartalsosetsout theobjectsof theBill whichstatewhatit is hopedthe
legislationwill achieve (Clause3). Thereisa majorprovisionwhichdefines,in
detail,anumberof termsusedlater in theBill (Clause4).

Thispart alsosetsout justwhatis meantbybothdirectandindirectdiscrimination
(Clauses5&6). Theterm unjustifiablehardshipisalso definedin thispart(Clause
11).

Thereis alsoa major provisionwhichsetsouthow certainprovisionsapply andis
intendedto makeit clearthatthe Commonwealthis relyingon all possiblepowers
undertheConstitutionto supportthis legislation(Clause12).

Thereareprovisionswhichdealwithhow StateandTerritory lawsin thisareaare
intendedto operateafterthis legislationis in force(Clause13) andaprovisionwhich
setsouthow theAct isintendedto affectGovernmentsat Federal,Stateand
Territorylevel (Cause14). Details of theprovisionsare setoutbelow.

(Note: thesummariesof thevariousPartsof theBill areonly intendedto show how
the Partswork andfit into theoverallschemeof theBill. They do notmentionevery
clauseandthe detailsof theprovisionsshouldalwaysbereferredto whena
particularclauseisbeingexamined.)

Clause1 - ShortTitle

1. Thislegislationis to becalledtheDisabilityDiscriminationAct 1992.

Clause2-Commencement

Thelegislation,exceptfor clauses1&2 whichcomeinto effectonRoyalAssent,isto
comeinto operationon a dayor daysthatwill besetby theGovernor-Generalby a
proclamationwhich is to bepublishedin theCommonwealthGazette.

It is intendedthatPart1 andclauses66,67 and68 of Part4 andPart6 of theAct will
comeinto forceearlierthantherestof theAct, Thiswill allowtheDisability
DiscriminationCommissionerto conductanawarenessandeducationcampaign
concerningtheAct beforethe complaintsmechanismactuallycomesinto force



Clause3

Thisclausesetsoutwhatthelegislationhopesto achieve.Theclauseindicatesthat
theAct isdesignedto eliminate,asfar as possible,discriminationagainstpersonson
thegroundof disabilityin the areassetout in Part2. It isalso designedto ensure
thatpeoplewithdisabilitieshave,asfar aspossible,thesamerights asothercitizens.

All theotherprovisionsof theAct aretobe readasbeingdesignedto carry outthese
objectsasfar asispossible.

Clause4 - Interpretation

Thisclausedefinesmanyof thetermsthatareusedelsewherein theAct. Someof
themoresignificantonesare:

“associates”

Thistermis verybroadlydefinedandincludesspouses,personsliving with another
personon agenuinedomesticrelationship,a person’srelative,orsomeonewho cares
for theperson. It also includesotherrelationships.Theprovisionis designedto
include all thosewho would havebeenincludedunderthe terms“relativesor
associates”in the BiLl asintroducedinto theHouseof representatives.

“disability”

Thetermisbroadlydefinedandis intendedto includephysical,sensorycognitive
andneurologicaldisorder,intellectualandpsychiatricimpairment,mentalillnessor
disorder,andprovisionsrelating to thepresencein thebodyof organismscausingor
capableof causingdisease.Theseprovisionshavebroadapplication,for example,
theyare intendedto ensurethatpersonswith HIV/AIDS comewithin thedefinition
of disability for thepurposesof this Bill.

Thedefinitionalso includesadisability whichpresentlyexists,thatexistedin the
pastandonethatmay existin thefuture. Thisis designedto includepersonswhose
disability isnotyet apparentbutwhichmayoccuratsometime in thefuture. The
definitionwill alsoincludea disability that isimputedto someone,eventhoughthey
donot in facthavethatdisability.

“Employment”

Thisdefinition is notmeantto setoutall that is meantby thetermemployment,for
example,employmentin theprivatesectoris coveredalthoughit is notset out in the
definition.

Thedefinitionis designedto ensurethatcertainspecialkindsof employment,like
part-timeandtemporary,are includedfor thepurposesof thisAct.



“Services”

Thisdefinitionagainisnotmeantto includeall possibleservicesexpresslybutto
ensurethatcertainservicesarecontainedwithin thedefinition. Thisprovisionis
designedto setoutwhatservicesareincludedwhenconsideringdiscriminationon
thegroundsof disability in theprovisionof goods,servicesandfacilities inClause
24 of theAct.

Clause5: Disability discrimination

Thisprovisiondefineswhatismeantby directdiscriminationagainstapersonon
the groundsof a person’sdisability. Directdiscriminationoccurswhena personis
treatedlessfavourablyonthebasisof their disability incircumstancesthatarethe
sameor notmateriallydifferentthanapersonwithout thedisability.

Example:A refusesto employB in a jobthat involvesthecleaningofpremiseson thebasis
that B hasan intellectualdisabilityandcannot read. Beingable to read isnotan inherent
requirementof thejob. AdiscriminatesagainstBdirectlyon thebasisofB’s disabÜity.

Theclausealso statesthatcircumstanceswill notberegardedasbeingmaterially.
differentbecausethe discriminatorhasto providedifferentaccommodationor
servicesto the aggrievedperson. Whether,in fact, thediscriminatorwill berequired
to providethedifferentaccommodationwill bedeterminedwhentheissueof
unjustifiablehardshipis dealtwith.

Clause6 - Indirectdisability discrimination

Thisprovision coversdiscriminationwhichoccursbecausea conditionor
requirementis imposedwhichunfairly impactsonpeoplewith disabilitiesevenif
thatwasnot its actualintention.

Example- A serviceproviderprovidesa serviceon thefirst floor ofa building wheretheonly
accessis byaflight ofstairs. Sucha ‘requirement’- to usethestairs toaccesstheservice-

could be indirect discriminationunderthis Bill againsta personwitha mobÜitydisabÜihj.

Clause7-Disability discriminationpalliativeandtherapeuticdevicesandauxiliary

Thisclauseprovidesthatapersonisdiscriminatedagainstonthegroundsof
disability if a persontreatsthemlessfavourablyonthebasisthatthepersonwith a
disability hasa palliative,therapeuticor auxiliary aid. Suchaidsinclude
wheelchairs,canes,hearingassistancedevices,braillersandthelike.

Clause8 - Disability discriminationinterpreters,readersandassistants

Similarly to Clause7 thisprovisionstatesthatapersonis discriminatedagainston
thebasisof disability if a persontreatsthepersonwith a disability lessfavourably
anddoesso on thebasisthatthepersonis accompaniedby anotherpersonincluding
a carer,who in somewayisrequiredto helpthe personwith a disability.



Example- ifa doctor refusestoallow a personwhosignsfor a personwith a hearing
disabÜity into theconsultingroom when thedoctor is treating thepersonwith thehearing
disabÜityand that personrequeststhepersonwhosignsfor them to be present.

Clause9- Disability discrimination- guidedogs.hearingassistancedogsand
trainedanimals

Thisclauseissimilar to Clauses7 and8 but in thiscasedealswith thesituation
whereapersonwith a disability requiresthe assistanceof a trainedanimal. This
will mostusuallybe a traineddog.

Example- wherea taxi driver rqfusesto transporta blindpersonbecausethepersonhasa
guidedog.

Clause10- Act donebecauseof disability andfor otherreason

This clauseprovidesthatwhereanactis donefor anumberof reasonsandoneof
thosereasonsistheperson’sdisability thenfor thepurposesof this legislation,the
actis takentobe donefor the reasonof theperson’sdisability.

In relationto directdiscriminationthe reasonthatsomeonehasdonea particular
discriminatoryactis very important. It would beverydifficult in somecasesto
showthatonereasonfor doingsomethingwasmoreimportantthananother.This
provisionovercomestheneedto makethat distinction.

Clause11 - Unjustifiablehardship

Whendeterminingwhetheror nota personshouldbe requiredto makea reasonable
accommodationfor apersonwith a disability,if thepersonmakingthe
accommodationprovidessomeevidencethat theprovisionof suchaccommodation
will causeunjustifiablehardship,HREOCandif requiredthe FederalCourtwill
haveto decidewhetheror not requiringa personto maketheaccommodationwill
involve thatpersonin unjustifiablehardship.

Unjustifiablehardshipis to bedeterminedon thebasisof anumberof factorslisted
in thisclause.

Firstly, thenatureof thebenefitor detrimentlikely tobeaccruedor sufferedby any
personconcerned(subparagraph11(a)),

Example- theprovisionoframpsina supermarketwill havebenefitsfor peopleotherthan
thosein wheelchairs.Peoplesuchas thoseusingbabystrollersor shoppingtrolleys mayalso
benefitfrom theprovisionofsuchramps.

Secondly,the effectof thedisability of a personconcerned.An accommodationwill
notneedtobeprovidedthat thepersonwith a disability cannotuse(subparagraph
11(b)).



Thirdly, the actualfinancialcircumstancesandthecostsof providing thereasonable
accommodationwill needto be takeninto account.Clearlythelargerthecompany
the moreit canusuallyafford. insomecasesrelativelyminoralterationswill be
beyondthe capacityof somesmallbusinesses.Coststo a governmentwill also have
tobetakeninto accountwhenthecomplaintis againstthe government(sub
paragraph11(c)).

Finally wherea serviceproviderhasmadeanactionplanasprovidedfor in Part3 of
the Act thatactionplanwill needto betakeninto account(subparagraph11(d)).

Example- an action plan mayindicatethat theparticular discriminatorypracticecomplained
of wouldhavebeendealt with by theserviceprovider in thenearfutureanyway. HREOC
maydecidetoallow theserviceproviderto rectify thepracticein line with its plan.

Clause12 - Application of Act

Thisclauseprovidesthat the legislationis toapplythroughoutAustralia. The
provisionis alsodesignedto ensurethatall possibleCommonwealthConstitutional
poweris relieduponto supportthevariousprovisionsof theAct.

In particularsub-clause(8) of thisclauseindicatesthatcertainprovisionsof the
legislationhaveeffectin relationto discriminationagainstpeoplewith disabilitiesto
theextentthat the provisionsimplementAustralianresponsibilitiesundercertain
internationalinstruments.MostnotablythesearetheUnitedNationsInternational
Covenantson Civil andPolitical RightsandEconomic,SocialandCulturalRights
andtheInternationalLabourOrganisationsConventionNumber111 entitled
ConventionconcerningDiscriminationinRespectof EmploymentandOccupation.

In relationto ILO 111 Australiadeterminedin 1988 thatdisability would be
regardedasadistinction,exclusionor preferencefor thepurposesof Article I (b) of
thatConvention. In 1989Australiagavelimited legislativeeffectto that
determinationwhenit enactedregulationsundertheHREOCAct giving HREOC
authority to investigatecomplaintsin relationtodiscriminationon thebasisof
disability in employment.

It is alsoclearfrom anumberof lesserinternationalinstrumentsthatdiscrimination
againstpeoplewith a disability is amatterof concernto theinternational
communitygenerally. Thelimited applicationprovisionsapply to theextentof that
internationalconcern. TheDeclarationon theRightsof DisabledPersons,The
Declarationon theRightsof Mentally RetardedPersonsandTheDeclarationon the
Rights of theChild arejustsomeof theinstrumentswhich further indicatehow
discriminationagainstpeoplewith disabilitiesisa matterof internationalconcern.

Clause13- Operationof StateandTerritoryLaws

Thisprovisionis designedto ensurethatStateandTerritory legislationoperatingin
thisareacancontinueto operateconcurrentlywith this legislationafter it becomes
law.



Essentiallythewaythis is doneisset outin subclauses(4) and(5) whereby,under
subclause(4), if apersonhasmade,for example,a complaintunderStateor
Territory law abouta particularmatterthey will notbe ableto makea complaint
underthisAct aboutthesamematter. A personwill haveto makea choicebetween
State/Territory law andCommonwealthlaw.

Subclause(5) providesthat if apersonisprosecutedundera Stateor Territory law
for aparticularmatterthentheycannotbeprosecutedagainunderthisAct for the
samematter.

Clause14- Extentto whichAct bindstheCrown

Thisprovisionsetsout that thisAct isintendedtobindthegovernmentsof the
Commonwealth,of eachof theStatesandof theTerritories.

Thismeansfor examplethatStateandTerritory governmentemployeeswill be able
to makecomplaintsunderthis legislationconcerningdiscriminationby Stateand
Territory employersincludinggovernmentdepartments.

Part2

Prohibitionof Disability Discrimination

ThisPartof theBill, amongstotherthings,setsout thoseareasof discrimination
whichareto becoveredby this legislation.

ThisPartis themajorpartof theAct thatmakesunlawful discriminationagainst
peoplewith disabilities. Undertheprovisionsof Clause68 complaintsmaybe made
thatactshaveoccurredwhichareunlawful underPart2. Theseprovisionsjointly
providethemechanismby which discriminationagainstpeoplewith disabilitiescan
actuailybecomplainedof andsuitableremediesobtained.

ThisPartcoversdiscriminationin employment,education,accessto premises,the
provisionsof goods,servicesandfaculties,accommodation,thedisposalof land,
clubsandincorporatedassociations,sport,theadministrationof Commonwealth
lawsandprogramsandrequestsfor information. Harassmentin employment,
educationandtheprovisionof goodsandservicesis alsocovered.Notall areasof
possiblediscriminationare dealtwithby thisBill, for example,discriminationin
privatehomesis notdealtwith. Only thoseareassetout in thisPartarecovered.
Consultationwith peoplewith disabilitiesandthebroadercommunityhave
indicatedthat thesearethemajorareasof concern.

ThisPartalsocontainsprovisionswhich relateto thepossiblesetting,in thefuture,
of minimumstandardsin relationto certainareasof discriminationprovidedfor in
thisPart. ThisBill doesnot establishanystandards.Thesestandardsmaycover
suchareasasemployment,education,accommodation,the provisionof public
transportservicesandfacilitiesandthe administrationof Commonwealthlaws and
programs.



Suchstandardswill besubjectto furtherconsiderationby theGovernmentand
furtherconsultationwith all interestedparties.Underthe provisionof Clause131 it
will benecessarybeforeanystandardsaremadeto takeaccountof anycomments
thatmaybemadeby StateandTerritorygovernmentsaboutanyproposed
standards.

ThisPartalsomakesprovisionfor certainoffencessuchas victimisationof aperson
who takesactionunderthisAct Actionswhichmay beoffencescanalsobethe
subjectof a complaintundertheprovisionsof Clause68.

ThisPartalsocontainsanumberof exemptionswhichsetoutareaswhere
discriminationwill bepermittedto continue,notwithstandingthisAct.

Themostimportantof theseexemptionsrelatesto specialmeasures,Essentially
thesearemeasures,oftentakenby government,butalsoby others,whichare
intendedto eithercreateequalopportunitiesforpeoplewith disabilitiesor to assist
peoplewith disabilitiesto meettheir specialneeds.Clearly,thesepositivemeasures
shouldbeallowedto continue.Theprovisionof exemptionsisintendedto provide
a balancebetweentheright of peoplewith disabilitiesto havethe samerightsas
othercitizensandothercompetinginterestssuchas theneedto maintainvery high
standardof fitnessin the defenceforces.Theexemptionsareset outin DivisionS.

Thislegislationisdesignedto give peoplewith disabilitiesa fairgo. It is not
designedto interferewith eligibility for pensionsandotherallowances.Oneof the
exemptionsmakesit clearthatpensionsandallowancesundercertainActs arenot
interferedwithby thisBill (Clause51).

Division I - Discriminationin work

Clause15- Discriminationin employment

Thisprovisionstatesthatit is to beunlawful for anemployeror personactingon
behalfof anemployerto discriminateagainstapersonwith a disability or aperson’s
associatesin relationto employment.Theareasof employmentthatarecovered
includethoserelatingto recruitmentor othermeansof offering employmentto a
personandalsoincludethe actualtermsandconditionsof employmentwith the
employer,accessto promotionandtraining,dismissalof theemployee,or the
subjectingof anemployeeto anyotherdetriment.

Therearetwo exemptionscreatedby subclauses3 and4. Subclause3 exempts
employmentbasicallyin privatehouseholdswherethepersonagainstwhom a
complaintmight bemadeactuallylives.

Subclause4 providesamoreimportantexemption.Thisclauseessentiallyprovides
that a personwith a disability cannot,by the provisionsof thisBill, makea
complaintalleging that theywerenotgivenajob which theyin factcannotdo. The
Bill talksaboutapersonnotbeing ableto carryout theinherentrequirementsof a
particularjob. Thereis alsoa further exemptiongivenwhereanemployercanshow
that to providetheservicesor facilities thatmight benecessaryto employaperson
with a disability would imposeon thatemployeranunjustifiablehardship.



Example:A refusesto employB ina positioninvolvingbasicclerical dutieson thebasisthat
B is ina wheelchair. B is able to performall ofthe requirementsofthe joband thecoststoA
to provideaccessto theworkplacefor B areminimal. In this caseA discriminatesunlawfully
againstB.

Clause16 - Discriminationagainstcommissionagents

Thisprovisionsetsoutthat it isunlawful to discriminateagainsta personwho is a
commissionagenton a similarbasisto thatestablishedfor employmentgenerally
underclause15.

Againsubclause3 providesthepersonwho engagesa commissionagentwith
similarexemptionsin relationtotheability to carryout theinherentrequirementsof
a commissionagentandtheimpositionof unjustifiablehardshipas areestablished
in clause15.

Clause17- Discriminationagainstcontractworkers

Thisprovisionisdesignedto makeit unlawful to discriminateagainsta contract
worker on thegroundof thatworker’sdisability. A contractworkerisessentiallya
personwhoworksundera specificcontractratherthan,for example,undera more
generalindustrialaward.

Subclause2 of thisclausealsoprovides exemptionsrelating to theinherent
requirementsof a contractworkerandtheimpositionof unjustifiablehardshipon
thepersonwho isa principalin thecontractwith thatworker.

Clause18-Partnerships

Thisclausedealswith discriminationagainstpeoplewith disabilitiesin relationto
partnershipswheretherearemorethan two partners.It ismadeunlawful to
discriminateagainstapersonon thegroundsof aperson’sdisability or to
discriminateagainstaperson’sassociateson thegroundof aperson’sdisability in
relationto who canbecomea partnerandthetermsandconditionsupon which that
partnershipis offered. Theprovisionalsocoversthedenialof accessto benefits,
expulsionof a partnerorthesubjectingof apartnerto anyotherdetriment.

As with Clause15,16 and17, thereareexemptionsto allow partnersto arguethat
thecomplainantcannotcarryout theinherentrequirementsof thejob of apartneror
that theservicesandfacilities thatarenecessarytoallow thatpartnerto carryout
thosefunctionswould imposeunjustifiablehardshipon theotherpartners.

Clause19- Oualifyingbodies

Thisclausemakesit unlawfulfor anauthorityor bodywhich hasauthorityin
relationto thegiving of certainauthorizationsor qualificationsneededfor carrying
on certainoccupationsor facilitatespracticeof a professionor tradeor occupationto
discriminateagainsta personor theperson’sassociateson thebasisof his/her
disability.



Thereis anexemptioncontainedin subclause2 whichbasicallyprovidesthat the
particularauthorizingbodydoesnotdiscriminateagainstapersonwith a disability
unlawfully if that personis unableto carryout the inherentrequirementsof the
particularprofession,tradeor occupation.

Example:A jockeyclubauthorizedtoprovidelicencesto the trainersofracehorsesrefusesto
provideA with a licencetotrain horseson thebasisthatA hasa hearingimpairment.
NotwithstandingthisimpairmentA is ableto carry out the inherentrequirementsofthe
training ofhorses. In this casethejockeyclubwouldunlawfullydiscriminateagainstA.

Clause20- Registeredorganisationsunderthe IndustrialRelationsAct

Thisclauseprovidesthatit isunlawful for anorganisationregisteredunderthe
IndustrialRelationsAct, suchas a union,to discriminateagainstapersonor their
associateson thebasisof theperson’sdisability.

Subc!ause2 indicatesthatthedenialor limiting of accessto benefitsprovidedby the
organisationor anyof thetermsof membershipor subjectinga personto other
detrimentis alsounlawful.

Thisclausecontainsno exemptionrelatingto inherentrequirementsof thejob as
membershipof suchanorganisationwould be dependenton the personalready
being abletocarry outtheinherentrequirementsof thejob.

Clause21 - Employmentagencies

Thisclausemakesit unlawful for anagencywhichorganisesemploymentfor
personsto discriminateagainstapersonor their associateson the groundsof the
person’sdisability by eitherrefusingto provideservicesor by the termsand
conditionsor the mannerinwhich the servicesareprovided.

Subclause2providesanexemptionfor anemploymentagencywheretheperson
concernedisunableto carryout theinherentrequirementsof thejobthat thatperson
mightbeseeking.

Division2 - Discriminationin OtherAreas

Clause22-Education

Thisclausemakesit unlawful for aneducationalauthorityto discriminateagainsta
personor their associatesonthe groundsof a person’sdisabilityin refusingor
failing to accepttheperson’sapplicationfor admissionor in thetermsand
conditionsuponwhich theauthorityis preparedto acceptthepersonasa student.
Unlawful behaviouralso includesthe denialof accessor limiting of access,
expulsionof the studentor the subjectingof thestudentto anyotherdetrimenton
thebasisof their disability.



Therearetwo exemptionsto this provision. Subclause3 providesthatit isnot
unlawful to discriminateagainsta personwhereaneducationalinstitutionis
establishedfor personswith a particulardisability. Forexamplecertaininstitutions
cateringforpersonswho aredeafwherethepersonconcerneddoesnothavethat
particulardisability.

Subclause4 providesthe educationalauthoritywithanability to arguethat it would
beanunjustifiablehardshipon thatauthorityif it wererequiredto providethe
servicesor thefacilitiesnecessaryto accommodatethestudentconcerned.

Clause23- Accessto premises

Thisprovisionmakesit unlawfulto discriminateagainstpeoplewith disabilitiesor
their associatesin relationto theprovisionof access,or thetermsandconditionson
whichaccessis provided,to premisesthat thepublic or a sectionof the public is
entitledto enteror use.

Premisesaredefinedin Clause4 to includebuildings,aircraft,vehiclesor vessels,
placesandpartsof premises.Theprovisionalso makesit unlawful to discriminate
by notallowing thepersonto usecertainfacilitiesor on the termsandconditionson
whichthosefacilitiesaremadeavailableto peoplewith disabilities.

Subclause2 containsan exemptionforpremisesthataredesignedor constructedin
suchawaythatthey arenotaccessiblefor peoplewith disabilitiesor wherethe
alterationsthatwill benecessaryto provideaccesswould imposeunjustifiable
hardshipon thepersonwho hasto providetheaccess.

Example,A is theownerofa majorshoppingcomplexand hasnotprovidedfacilities
necessarytoprovideaccessto B whohasa mobilitydisability. ThosefacÜitiese.g. the
provisionoframpscan beprovidedwithout substantialcost toA It isalsoclear thatothers
suchasthoseusingchild strollersor shoppingtrolleys wÜl benefitfromthe provisionofthese
facilities. A byfailing toprovidethesefacilities discriminatesunlawfullyagainstB andB
couldbring a complaintagainstA.

Clause24 - Goods.servicesandfacilities

Thisprovisionmakesit unlawful forsomeonewho providesgoods,servicesand
facilities to discriminateagainsta personor theirassociateson thebasisof the
person’sdisabilityby refusingto providethe goodsandservicesor facilitiesor by
thetermsandconditionson which thosegoods,servicesandfacilitiesareoffered.

Servicesaredefinedin Clause4andincludeservicesrelatingto banking,insurance,
grants,loans,creditor finance,entertainment,recreationor refreshment,transport,
travel,telecommunicationsor servicesprovidedby a professionor tradeor services
providedby a Government,governmentauthorityor localgovernmentbody.

Theprovisionalsocontainsanexemptionwhereinmakingthefacilitiesavailableor
by providingthe goodsandservicesin themannernecessarywould impose
unjustifiablehardshipon the personmakingthatprovision.



Clause25 - Accommodation

Thisprovisionis designedto makeunlawfuldiscriminationagainstpeoplewith
disabilitiesor their associatesin relationto the applicationfor, or termsand
conditionson which,accommodationis offeredtosomeoneor to thegiving of a
lowerpriority to apersonwith a disability in lists of applicantsfor accommodation.

Subclause2 containsprovisionsrelatingto makingunlawfuldiscriminationin
relationto thedenialof accessor thelimiting of accessto benefitsassociatedwith
the accommodationor by evictingthe personor by subjectingthepersonto any
otherdetriment.Subparagraph2(d) containsa specialprovisionto allow the person
with a disability a right to makealterationsto accommodationso as to makethat
accommodationmoreaccessibleto thepersonwith disability. Thatpersonis ableto
makethesealterationsat their own expenseandare ableto restorethepremisesto
their formerconditionif andwhenthepersonwith disability wereto leavethose
premises.

Subclause3 providesa numberof exemptionsin relationto this provision.

Accommodationisnotcovered;

a) Whereaccommodationisprovidedby a personwho livesonthepremisesor
whosenearrelativeliveson thepremisesandwhereaccommodationis offered
for no morethanthreeotherpersons;

b) The accommodationis providedby a charitableor voluntaryorganisationfor
peoplewith disabilities;

c) Theaccommodationisprovidedby suchbodiestopeoplewho havea particular
disability andthepersonconcerneddoesn’thavethat particulardisability.

d) Whereto providetheaccommodationto apersonwith a disability would impose
unjustifiablehardshipon thepersonprovidingtheaccommodation.

Clause26-Land

Thisprovisionprovidesthatit will beunlawful to discriminateagainsta person
with a disability or any of thatperson’sassociatesin relationto the sellingor other
dealingsin land. Thiswill includethe termsandconditionson whichdealingsin
land are offeredto thepersonwith a disability.

Theonly exceptionto thisprovisionisprovidedin subclause2 whichprovidesthat
it isnotunlawful to discriminateagainsta personwith a disability in relation to the
actualgiving of land or distributionof land undera will.



Clause27 - Clubsandincorporatedassociations

This clausemakesit unlawful for a club or anincorporatedassociationto
discriminateagainstpeoplewithdisabilitiesin relationto acceptingpeopleas
members,by thetermsandconditionsof themembershipofferedto apersonwho
isn’t amemberof theclub on thebasisof the person’sdisability,by refusingto
accepttheperson’sapplicationof membershipor by thetermsandconditionson
which themembershipisoffered.

it is alsounlawful to denyaccessto thememberor limit themember’saccessto
certainbenefitsor to deprivethememberof anyothertermsof membership.

Theterm‘club’ is definedin Clause41 of theBill to meananassociationof persons,
whichis eitherincorporatedor not,whichhascometogetherfor social,recreational,
cultural,political, sporting,athleticor anyotherlawful purpose.Theclub must
maintainits facilitiesat leastin partfromits own funds.

Subclause3 providesanexemptionin thissection, It essentiallyprovidesthat the
club or incorporatedassociationisnotrequiredto providebenefitsandthe like ina
specialmannerto apersonwitha disability wherethatwould imposeon theclub an
unjustifiablehardship.

Thereis a furtherqualifying provisionin sub-clause4 thatallowsfor clubswhich
havemembershipor at leastsomecategoriesof membershipthatare restrictedto
peoplewith disabilitiesto continueto operatewithout thisaspectof their operations
beingaffectedby theprovisionsof this Act.

Clause28 - Sport

Theclauseprovidesthat it is unlawful fora personto discriminateagainsta person
with a disability or theirassociatesby excludingthemfrom sportingactivities.
Sportingactivitiesincludeadministrationandcoaching.

Subclause3 setsout threeexemptionsin relationto thisprovision. First,it is not
unlawful to discriminatewheresomeoneis notreasonablycapableof performing
theactionsthatarenecessaryfor thesport.

Second,wherepersonsarechosen,(essentiallyon their ability to do thesport)to
participatein asportby meanswhich arereasonableandthird, wherea sportis
conductedsolelyfor peoplewitha particulardisabilityand thepersonconcerned
doesnothavethatdisability.

Example,A, whichis a sportingassociationrefusesto allow B to participatein a sporting
competitionsuchasarchery. This ison the basisthat B hasa mobilitydisability. B does
howeverhavefull useoftheupperpart ofthebodyand can undertakeall aspectsofthis
particular sport. ln this caseA discriminatesagainstB unlawfully.



Clause 29 - Administrationof Commonwealthlawsandprograms

Thisprovisionsetsout thatanyonewho carriesout functionsor performsduties
underCommonwealthlawsor underCommonwealthprogramsor in anyway
administersthoseprogramsor laws,mustnotdiscriminateagainstapersonon the
basisof thatperson’sdisability. Theclausealsorelatesto discriminationagainsta
person’sassociates.

Clause3D - Requestfor Information

Thisprovisionmakesit unlawful for apersonto ask a personwith a disability
questionswhichwould notnormallybeaskedof apersonwho isin similar
circumstancesbut doesnothavethat disability.

Clause31 - Disability Standards

Thisprovisionisdesignedto provideapowerfor the Governmentin the future to
enactcertainstandardsin relationto, forexample,the delivery of certainservicesfor
peoplewith disabilities. It is intendedthat theprovisionof the standardswould not
occurwithout considerableconsultationandinaccordancewith Clause132, the
commentsof relevantStateandTerritory GovernmentMinisterswould haveto be
takeninto accountbeforeregulationswerepassedsettingup standards.

This clausealso setsouttheareasin whichdisability standardscould be enacted.
Theyrelateto theemploymentof personswith disabilities,theireducation,their
accommodation,theprovisionof public transportationservicesandfacilitiesby the
personsas setout in paragraph(d) andin the administrationof Commonwealth
programsin respectof personswith disabilities.

Clause32 - Unlawful to contravenedisability standards

Thisclauseprovidesthat it is unlawful for a personnot to abideby a disability
standardestablishedunderClause31 andby makingit unlawful thisprovidesfor a
personto lodge a complaintunderClause69 of thisAct.

Clause33 - Division 5 notto apply to disabilitystandards

It is intendedthat disability standardswill beabidedby notwithstandingany
exemptionsthatmight existassetout inDivision 5 of thisPart.

Clause34- ThisPartnotto apply if personsact in accordancewithdisability
standards.

Disability standardsareintendedto bea standardwhich if abidedby would protect
a personfrom any otheractionunderthisBill relatingto actioncoveredby those
standards..It will notthereforebepossiblefor apersonto lodgea complaint
alleging thatsomeonehasdoneanactwherethatpersonhasdonethatactin
accordancewith a disability standard.



Division 3 - Discriminationinvolvingharassment

Clause35- HarassmentinEmployment

Thisprovisionmakesit unlawful for a personto harassanotherpersoninrelationto
thatperson’sdisabilityin areasof employmentthatwill includeemployees,
commissionagents,andcontractworkers.Harassmentis notseparatelydefinedand
would be determinedona caseby casebasis.Theprovisionisnot intendedto cover
theoddunfeelingcommentor joke.

Clause36- HarassmentinEmployment:Associateswith Disabilities

Thisclauserelatesto harassmentagainstpersonswho aretheassociatesof people
with disabilitiesin relationtoemployment. It coverssimilargroundto thatcovered
in Clause35. Aswith Clause35 thisprovisionis intendedto coverharassmentin
theareasof employmentthatarecoveredin Clauses15,16 and17.

Clause37- Harassmentin Education

Thisclausemakesit unlawful for a memberof the staffof aneducationalinstitution
to harassa persononthebasisof theirdisability wherethatpersonis eithera
studentor isseekingadmissionto that institution.

Clause38 - HarassmentinEducation:Associateswith Disabilities

Thisprovisionissimilar to Clause37. However,in thiscasetheprovisionmakes
harassmentunlawfulin relationto associatesof a personwith a disability in relation
to education.

Clause39 - Harassmentin Relationto the Provisionof GoodsandServices

Thisprovisionmakesit unlawful for someoneto harassapersonwho hasa
disability andwho wantstoacquiregoodsor servicesor to makeuseof thefacilities
provided.

Clause40 - Harassmentin Relationto Provisionof GoodsandServices:Associates
with Disabilities

ThisprovisionessentiallyisthesameprovisionasClause39 althoughaswith
previousclausesin thisdivision it providesthat it is unlawful to discriminatein
relationto theprovisionof goodsandserviceson thebasisthat a personis an
associateof apersonwith a disability.



Division 4 -Offences

Clause41 - Unlawful actnotoffenceunlessexpresslysoprovided

Thisprovisionmakesit clearthatunlessthis legislationexpresslysaysso,noneof
the actswhicharemadeunlawfulby this Partareoffences.So althoughthe
provisionsof Divisions1,2and3 of Part2 makecertainactionsunlawful, those
actionsarenotto beregardedasoffencesof a criminal nature.

Clause42 - Victimization

Thisprovisionprovidesthatit is anoffencefor apersonto victimizesomeonewhere
they haveeithertakensomeform of actionunderthisBill or haveindicatedthat they
proposeto takesomeform of action.

Subclause2 generallydefineswhatit is to victimizeanotherpersonand,basicallyit
is whereanotherpersoneithertreatssomeoneunfavourablyor threatensto treat
them unfavourablyasa resultof eitherthebringingof anactionor proposingto
bringanaction. Subclause2 setsoutjustwhat is meantby the taking of actionor the
proposingof takinganactionundertheBill. Essentiallyit relatesto thebringing of a
complaintor thelodgingof proceedingsof any sort.

It alsocoversthe giving of information,attendinga conference,attendingas a
witness,the assertionof any rightsgivenunderthisAct, or themakingof an
allegationthatapersonhasdoneanactunlawfulunderthisPart. It alsoincludes
victimisationwherea personproposesto takesuchaction.

Example: A dismissesB fromemploymenton the basis that B hasmadea complaintagainst
A underthis Act allegingthat B wasdiscriminatedagainst. It doesnotmatterwhetheror
notB’s complaintcould beproven. ThedismissalofB by A in thecircumstanceswouldbe
an offenceunder thisprovision.

Clause43 - Offenceto incite doingof unlawful actsthroughoffences

Thisclauseprovidesfor it to bea criminal offencewheresomeoneactively
encouragessomeoneelseto do somethingwhich ismadeunlawfulby thisPartor
that is actuallymadeanoffenceby this Part. Theprovisionalsocoversthegiving of
assistanceto someoneor promotingthedoingof actsgenerally.Thiscanbeby
eitherfinancialassistanceor by anyotherform of assistance.

Clause4.4- Advertisements

Thisprovisionmakesit unlawful for someoneto advertisethat theyhadthe
intentionof doingan actthat isunlawfulunderthisPart.

‘Advertisement’includesalmostanyform of advertisementor notice,whether
public or not,andthisis setout insubclause2.



Example: A advertisesfor a personto workin a shopsellingclothes.A indicatesthat
personswhoareHIV positiveneednotapply. In thecircumstancesA is guÜtyofan offence
underthis clause.

Division 5- Exemptions

Clause45 - SpecialMeasures

Thisclauseisdesignedto provideanexemptionfor someonewho doesanactwhich
mightbeotherwiseunlawful underthis Partwherethatactionis designedto either
assistpeoplewho havea disability to obtaingreaterequalityof opportunityor is
designedto give peoplewith disabilitiesaccessto facilities, servicesoropportunities
or to providethemgrantsor benefitsto meettheirspecialneeds.

Theprovisionis designedto allowfor a personto rely on theexemption in relation
to providingfor the specialneedsof peoplewith disabilitiesin theareasof
employment,education,accommodation,clubs,sport,theprovisionof goods,
services,facilitiesor land,theadministrationof Commonwealthlawsandprograms
andwherethatactionis designedto meetthespecialneedsof peoplewith
disabilitiesin relationtotheir capacityto live independently.

Thisprovisionwould exemptfor example,agovernmentprogramwhichwas
designedto assistcertainpeoplewithdisabilitiesto eithergainor to returnto
employmentor to assistthemtolive moreindependently.

Clause46- Superannuationandinsurance

Thisclauserecognizesthatsuperannuationandinsuranceare providedon thebasis
of anassessmentof if andwhenapaymentis likely to be madeby theinsuranceand
superannuationproviderto thepersonwho seeksinsuranceandsuperannuation.In
manycasesit islikely thatfor personswith disabilitiespaymentsin relation to, for
example,life insurance,mightwell bemadesoonerthanto membersof thegeneral
communitywho do nothavethatparticulardisability.

Thissectionthereforeprovidesthat it is notunlawful to discriminateagainsta
personon thebasisof thatperson’sdisability in relationtothe offer to thatpersonof
a formof insuranceor superannuationwhich is setoutin thisclause.That
discriminationis only permittedwhereit isbasedon eitheractuarialor statistical
datawhich,in all the circumstances,it is reasonableto rely on,andthe
discriminationis reasonablehavingregardto all otherrelevantfactorsas well.

Wherethereisno suchdataavailableandit cannotreasonablybeobtained,
discriminationwill notbeunlawful if it isreasonableto discriminatehavingregard
to all otherrelevantfactors.

Subclause2 of thisclauseis similar tosubclause1 but in thiscaserelatesto theactual
termsandconditionsof theinsuranceor superannuationoffered.



Clause47- Acts doneunderstatutoryauthority

Thissectionis designedto allow forcertainactionswhicharedonein relianceon
existinglaw to notbeunlawfulevenwhentheymight otherwisediscriminate
againsta personwith a disability.

SubclauseI of thisclauseindicatesthat it isnotunlawful to discriminateagainsta
personwitha disability wherethatis necessaryto complywith adeterminationor
decisionof HREOC,anorderof a court or anorderor awardof anindustrial
tribunalbutonly wherethatorder or awardrelatesto thepaymentof wagesor
salaryfora personwho would otherwisebeeligible for a disability supportpension
underthe SocialSecurityAct 1991wherethosewagesare determinedby aperson’s
capacityto work.

Subclause2 recognizesthat therewill besomelawswhichwill continueto
discriminateagainstpeoplewith disabilitiesnotwithstandingthe provisionsof this
Bill. In particularit isnot intendedthat this Bill would overridethe provisionsof
Statelegislationin certainareas,for examplementalhealth. Thissubclauseallows
for regulationstobemadesettingout legislationthatwill beexemptedfrom the
operationsof thisBill.

Soasto allow for lawswhich do discriminateto be modified,subclause3 provides
thatwheresomeoneoperatesin accordancewith anexistinglaw thisPartdoesnot
makethatactionunlawful. This provisionlastsfor only 3 yearsfrom the daythat
Clause47comesinto force.

Clause132 requiresthatcommentsmadeby relevantStateandTerritory Ministers
mustbetakeninto accountbeforeanylawsaresetout in regulations.

Clause48-Infectiousdiseases

It isnot intendedthat thisAct will interferewith the operationof public healthlaws
whichrelateto thecontrol of infectiousdiseases.Infectiousdiseaseswould include
HIV/AIDS. Whereit isreasonablynecessaryto discriminateagainstapersonwitha
disability soas to protectpublic healththenthisclausedoesnotmakesuch
discriminationunlawful.

Clause49 - Exemptionfor charities

Thisexemptionmakesit clearthat it is notunlawful to discriminateagainstpeople
with disabilitiesin aninstrumentthat is intendedto confercharitablebenefitson
peoplewho havea disability or a particulardisability. A charitableinstrumentis
definedto includea will or otherdocument.



Clause50 - Telecommunications

Thisclauseis designedto providea timelimited exemptionfor a carrier or a
supplierof a serviceundertheTelecommunicationsAct 1991. It essentiallymeans
that theTelecommunlcationsAct 1991insofarasit relatesto theprovisionof
additionalservicesto peoplewithdisabilitiesisnotaffectedby theprovisionsof this
legislationfor aperiodof threeyears.

Thisprovisionis designedto allow for currentreformspresentlyunderwayin the
telecommunicationsindustryto takeplacewithout this legislationhaving effecton
thosereforms. At theendof the threeyearperiodthoseserviceproviderswill be
coveredby thelegislationin thesamewayas otherserviceproviders.

Clause51 - Pensionsandallowances

Thisclauseis designedto ensurethat in relationto pensionsandallowancesa
person’sentitlementisassetoutin thelegislationwhichprovidesfor thosepensions
andallowancesandthatentitlementis notaffectedby the comingin to force of this
Bill.

The clausesetsoutContmonwealthlawsunderwhichpensionsandallowancesare
paid andmakesit clear thatwheretherearediscriminatoryprovisionsin thoseActs,
this legislationdoesnotaffectthoseprovisions.

Clause52 - Migration

Thisclauseis designedto ensurethattheoperationsof theMigration Act 1958or the
regulationsmadeunderthatAct are notaffectedby thecoming into forceof this
legislation. TheBill will noteffectexistingentitlementsundertheMigration Act.
Forexamplewherethereare specialprogramsto assistpeoplewith disabilities.
Thoseprogramswill notbe interferedwithby thisBill.

Clause53 - Combatdutiesandpeacekeepingservices

Thisprovisionis designedto exempttheAustralianDefenceForces(ADF) from the
provisionsof this Act in relationto the employment,engagementor appointmentby
theADF of peoplewheretheymaybeengagedin what arecalledcombatduties,
combatrelateddutiesor peacekeepingservicesor wherethey mightbe in particular
supportrolesfor forcesengagedin suchdutiesor service.Thereis also aprovision
to allow forcombatdutiesandcombatrelateddutiestobesetout in regulations.
Thosedutiesarenotat thisstagedefinedby thisAct.

Clause54 - Peacekeepingservicesby the AFP

Thisprovisionisdesignedto exempttheAustralianFederalPolice (AlP) from the
provisionsof thisAct wheretheAFP isselectingsomeoneto performpeacekeeping
dutiessuchas thosepresentlybeingundertakenby theAFP in Cambodia.



Clause55 - Commissionmay grantexemptions

Thisclauseprovidesa meansfor theHumanRightsandEqualOpportunity
Commissionto granta temporaryadministrativeexemptionfrom theoperationsof
this Partwhereanapplicationfor suchanexemptionis made.Thismight be
necessaryin someareaswhereconsiderableadjustmentmayneedto be madeas a
resultof thisAct. TheCommissionisableto granttheexemptionson suchterms
andconditionsas it seesfit.

The exemptionsareto begrantedfor a periodnotexceedingfive years. The
Commissionis abletogranta further exemptionon anapplicationbeingmade.

Clause56 - Reviewby theAdministrativeAppealsTribunal

Thisprovisionprovidesanopportunityfor a personaffectedby a decisionof the
Commissionin relationto temporaryexemptionsto seeka reviewof thosedecisions
by theAdministrativeAppealsTribunal.

Clause57- Notice of decisionstobepublished

Soas to allow the communityatlargeto beawareof temporaryexemptionsthe
Commissionis requiredby thisclauseto publishin theCommonwealth
GovernmentGazettea noticeof themakingof a decisionunderClause55.

Thatnoticemustsetout thefindingsof theCommissionandreferto evidenceon
whichthosefindingswerebasedandgivethereasonfor makingthosedecisions.It
will alsobenecessaryfor thenoticeto indicatethatanapplicationto the
AdministrativeAppealsTribunalmaybemadefor reviewof sucha decision.

Clause58 - Effective exemptions

Thisclausemakesit clearthat actionstakenin accordancewith exemptionsgranted
by theCommissionarenotunlawfulunderotherprovisionsof thisAct.

PartS

Action Plans

Concernswereexpressedby certainserviceprovidersthat this legislationwould
havethe affectof imposingconsiderableadditionalupfrontcoststo thoseproviders.
Whilst thishasnotbeentheexperienceof otherjurisdictions,suchastheStates,with
legislationof thissort,it wasthoughtappropriateto allow serviceprovidersan
opportunityto put in placelonger termplanswhich would indicatehow thatservice
providerintendedto overcomeperceiveddiscriminatorypractices.

ThisPartsetsout theprovisionswhich relatesto theseplans.

A serviceproviderisbasicallydefinedas anyonewho providesgoodsor servicesor
makesfacilities available(Clause58). Theplansareentirelyvoluntary andno
penaltyis providedfor a serviceproviderwhich doesnotpreparesuchaplan
(Clause59).



If a serviceproviderdoespreparesucha plan,however,it mustcontaincertain
measureswhichare setoutin Clause60. Theserviceprovideris notlimited to
thoseprovisionsandmay includeothermattersin theplanif it chosesto do so
(Clause61). A plancanalsobeamendedat anytime (Clause62). If theservice
providerwishesto havetheplan consideredby HItEOC whenit ismakinga
determinationthenit will needto beprovidedto HREOC(Clause63).

1-IREOCwill considersucha planwhenit makesadeterminationin relationto
unjustifiablehardshipassetout in Clause11. So asto allow for the public to be
awareof theactionplansthereis provisionto requireHREOCto sellcopiesof the
plansto thepublic (Clause64).

Clause59 - Interpretation

Action plansareableto be lodgedby serviceprovidersandthis clausesetsoutjust

whatismeantby a serviceprovider.

Clause60-Actionplans

Thisclauseisself-explanatory.

Clause61 - Provisionsof actionplans

Whilst it is notcompulsoryfor a serviceproviderto drawup andimplementan
actionplan, if in factaplanis drawnup therearea numberof thingsthat it must
contain. Theseareset outin thisclause.Theyincludethedevisingof policiesand
programswhichare designedto achievethe objectsof thisAct set outin Clause3,
communicationof thosepoliciesandprogramsto peopleworkingwithin theservice
provider,thereview of practicesso asto eliminatediscriminatorypracticesanda
numberof othermatterssetoutin thatclause.

Clause62 - Actionplansmayhaveotherprovisions

This clausesimply statesthatwhilst actionplansmusthaveprovisionswhichare set
out inClause61 theymayhaveotherprovisionswithin themprovidedtheyare not
inconsistentwith theobjectssetoutin clause3.

Clause63 - Amendmentof actionplans

ThisClauseis self-explanatory.



Clause64 - Copyof actionplanto begivento Commission

Thisprovisiongives a serviceprovidera discretionto providea copyof the action
planto theCommission.Whilst theprovisiondoesnotoblige theserviceprovider
to give theCommissiona copy of theplan theactionplansare ableto be takeninto
accountby theCommissionwhenconsideringtheissueof unjustifiablehardshipas
definedin Clause11 of thisAct. If theplanis notgivento the Commissionthenit
cannotbeconsideredby theCommission.

Clause65 - Commissionto sellactionplansto public

Soasto makepublicly availableinformationaboutactionplansthisprovision
requirestheCommissionto sellactionplansthat it getsunderClause64.

Part4

InquiriesandCivil Proceedings

ThisPartsetsout themechanismby whichcomplaintsmaybe madeundertheBill
andhow thosecomplaintsare to bedealtwithby HREOC. Thepartalso setsout in
detail thefunctionsunderthisBill of both HREOCandtheDisability Discrimination
CommissionerestablishedunderPart6.

Themechanismestablishedunderthispartisbasedon similar provisionsin the Sex
DiscriminationAct 1984.

TheprocessessentiallyrequirestheDisability DiscriminationCommissioneracting
on behalfof HREOCto attemptto conciliatea complaint(Clause67 and70). Where
suchconciliationbetweenthepartiesis notpossiblethecomplaintisreferredto
PREOCwhichmustthenhold aninquiry andmakea determinationor other
decisionassetout in Clause102.

HREOChasbroadfunctionsunderthis legislationwhich aresetout in Clause66.
TheCommissioneris primarily requiredto carry outthefunctionof theCommission
inrelation to theinitial investigationandconciliationof complaints.

A complaintismadeto theCommissionunderClause68 andmaybe madein
relationto any mattermadeunlawfulunderPart2 andby meansof Clause65 may
alsoincludecomplaintsallegingactionwhichcouldbeanoffenceunderClauses42,
43 and44.

ThisPartalso setsouthow aninquiry by theCommissioneris to be carriedoutand
providesthe Commissionerwith thenecessarypowersto investigateandto try and
conciliatecomplaints.Thesepowersare setoutin Division 2.

If theCommissioneris unableto settlethematterby conciliationthenthe
Commissionermustthenreferthematterforamoreformal inquiry by HREOC.
(Clause76)

TheBill thengoeson to setouthow inquiriesbeforeHREOCwill becarriedout.



Theprimaryfocusfor the resolutionof disputesunderthis legislationis by the
processesof conciliation. Thereis powerin thisPartfor theCommissionto again
attemptto resolvea complaintby conciliationandto attemptanamicablesettlement
notwithstandingthat theCommissionermayalreadyhavebeenunableto achieve
conciliationin theearlierinquiry.

Thehearingandtaking of evidencebeforetheCommissiondoesnothaveto bedone
in thesamewayasbeforea court andtheCommissionhasabroaddiscretionabout
theway it receivesevidenceandhow it conductsthe inquiry but it mustconductthe
inquiry with aslittle formality aspossible(Clause98).

TheBill makesprovisionfor a personwho wantsto rely on oneof the exceptions
appearingin Part2, (for examplethat theywill sufferunjustifiablehardshipif a
particularaccommodationis required),to bring to theCommissionevidencewhich,
if notcontradictedby otherevidence,might leadtheCommissionto a decisionthat
theexemptionshouldapply. Thisisconsistentwith theusualprinciplesthata
personwho isin the bestpositionto haveknowledgeof, for examplethatperson’s
financialcircumstances,hasanobligationto bring thatevidenceto thecourtbefore
theexemptioncanbeconsidered.Theoveralllegalburdenof proof,however,will
remainwith thepersonwho actuallymakesthecomplaint.(Clause99)

OncetheCommissionhasheldits inquiry thenit hasa numberof optionsasto what
it doesin relationto thecomplaint. Theseoptionsare setout inClause103.

TheCommissionis unableto makedeterminationswhich arebindingon the parties
concerned.Thisis becausetheCommissionis anadministrativebodyratherthana
courtandundertheConstitutionit is notpossibleto givea body thatis nota court
thepowersof acourtsuchasthepowersto makebindingdeterminationson people.
Theonly waythata determinationof theCommissioncanbe enforcedis for the
Commissionor the complainantto gotheFederalCourtto seekto havethatcourt
makeabinding orderon theparties.(Clause104)

DivisionI - Preliminary

Clause66 - Interpretation

This clausemakesit clearthat in relationto thisPartandonly thisPart,wherethere
ismentionof anactthat is unlawful thatis meantto includea referenceto an act
that is anoffenceunderDivision4 of Part2. Thisprovisionhastheeffectof
allowing for apersonwho is thevictim of actionswhichmight beoffencesunder
Division4, forexample,in relationto victimization to alsobring a complaintagainst
thepersonwho mayhavebeendoingthe victimization. Thisdoesnotaffectany
proceedingswhichmaybe takenin the criminal courtsin relationto that action
whichmaybe anoffence.

Clause69 of theAct providesa right to makea complaintin relationto any matter
that isunlawful.



Clause67- Functionsof HumanRightsandEqualOpportunityCommission

Thisclausesetsoutthefunctionsthatareconferredon HREOCby thisBill. Two of
the functionsare:

(1). To inquireinto complaintsrelating to mattersinPart2 andto try andconciliate
thosecomplaints;

(2). To inquireintoandmakedeterminationson matterstheMinister or the
Commissionermight referto theCommission.Therearealsoa numberof other
functionssimilar to thoseprovidedfor theCommissioninrelation to other
CommonwealthAnti-Discriminationlegislation.

Thereareanumberof specialprovisionsin this Bill, in particular,to a function
conferredon theCommissionin relationto the developmentof disability standards
andthemonitoringof the implementationandoperationof thosestandards.

Paragraph1(1) authorizestheCommissionto receiveactionplansthatare madein
accordancewith Part3. TheCommissionhasbroadpowersto examinelawsor
proposedlaws whichmightbeinconsistentwith thisBill or to investigateandreport
on mattersandon action thatshouldbe takenby theCommonwealthon matters
relatingto discriminationonthegroundof disability generally.

Subclause3 makesit clearthat theCommissioneris notableto participatein an
inquiry by theCommissionunderthis part. Thisis becausethe Commissionerwill
havealreadybeeninvolved in theattemptto conciliatethe complaint.

Clause68 - Functionsof Commissioner

Thisclausemakesit clearthat theCommissioner’smain functionis to inquire into
complaintslodgedunderPart2 andto attemptto conciliatethosecomplaints.

Clause69-Complaints

Thisclauseprovideshow andin whatform a complaintalleging thatsomeaction
that isunlawful underPart2 hastakenplacecanbe lodgedwith theCommission.
Essentiallyit canbelodgedby a person,or by apersonaggrieved,or by apersonon
behalfof otherswhomight beaggrieved.Theseprovisionspermitcomplaints,for
exampleby tradeunions,representativeor advocacyorganisations.

Subclause2 requirestheCommissionto provideassistanceto someonewho wants
to makea complaintunderthisclause.This is designedto putanobligationon the
Commissionto helpa personto makea complaintwherethatpersonis unableto
actuallymakea complaint,for examplebecauseof theirdisability.

Clause70 - Commissionertakento beacomplainant

ThisprovisionprovidesthatwheretheCommissionerreferssomethingto the
Commissionnot arisingin thecourseof dealingwith a complaintthen the
Commissionerbecomesthe complainantfor the purposesof determiningjust who is
a party to inquiryunderClause84 of this Act.



Theclausealsorefersto a numberof technicaldetailsrelatingto matterswhichare

referredto theCommissionerby the MinisterunderClause78.

Division 2 - Inquiriesby theCommissioner

Clause71 - Inquiriesby Commissioner

This provisionessentiallysetsout that theCommissionermustinquire,at least
initially, into mattersthat arereferredto theCommissionerby theCommission.
Thesewould normallybecomplaintsbutthey mayalsobe mattersthat the
Commissionitself refersto the Commissionerwhethertherewasa complaintor not.

TheCommissionermaydecidenotto further inquire into a complaint for anumber
of reasonssetout in subclause2 of this clause.Theyinclude;

(a) that the actionsareunlawfulunderthis Act;

(b) that the complainantor thepersonaggrieveddoesnotdesiretheaction to
continue;

(c) thata complaint ismorethan 12 monthsold;

(d) thata complaint istrivial, vexatious,etc.;

(e) that themattershavebeenadequatelydealtwith elsewhere;

(f) that thereis someotherremedywhichwould bemoresuitable;

(g) that the actualsubjectmatterof thecomplainthadbeendealtwith by the
Commissionor by otherstatutoryauthority;or

(h) that theCommissionerthinksthat thereis anotherauthoritywhich could
dealwith themattermoreeffectively.

WheretheCommissionerdecidesnotto inquireinto a complaintthisclausecontains
provisionsrequiringtheCommissionerto give notice to all the complainants
indicating that theyhavea right to seekto havethecomplaintreferredfor further
considerationbythePresidentof the CommissionunderClause101.

Clause72-Applicationfor interim determinationunderSection102

Thisclausegivesthe Commissionerpowerto applyto theCommissionfor interim
determinationunderClause102 whereisnecessaryto do so,so asto preservethe
positionsof thepartiespendingthecompletionof theinquiry by theCommissioner
into thecomplaint.

Clause73 - Powerto obtaininformation ordocuments

TheCommissioner,by this clause,is givenbroadpowersto seekandobtainall
informationordocumentswhichmight berelevantto aninquiry thathe or sheis
undertaking.



TheCommissionerisableto give written noticeto a personto requirethemto attend
andproducesuchrelevantinformationanddocumentsasthe noticesetsout.

Subclause2 setsoutwhattheCommissionerisableto do in relation to those
documentsonceheor shehasgotthem- includingtakingextractsfrom themand
keepingthemfor suchperiodasis necessaryfor theinquiry.

Paragraph2(c) providesa right for apersonto inspectthedocuments,who would
otherwisehavea right to look at thedocumentsif theCommissionerdid nothave
them, duringall reasonabletimesnotwithstandingthat theCommissionernow has
possessionof them.

Clause74- Directiontopersonsto attendcompulsoryconference

ThisclauseprovidestheCommissionerwith powerto call acompulsoryconference

andto directthatcertainpeopleactuallyattendthatconference.

Subclause2 indicatesthat thepersonwho hasmadethe complaintandtheperson
who is actuallyallegedto havedonetheactmustreceivea notice to attendandthe
Commissionercanrequireanyotherpersonswho heor she believesmaybeableto
assistin theconciliationof thematterto also attend,Thereis alsoprovisionfor a
persontobe paidby theCommonwealthfor their attendanceat a conference.

In the noticetheCommissionersendsheor shemayalsorequirea personto produce
anydocumentsthatheor shebelievesmight be of assistanceat theconference.

Clause75- Compulsoryconference

Thisprovisiondealswith anumberof minor mattersthat relateto theconductof a
conference.In keepingwith theprimary purposeof trying to conciliatecomplaints
thisclauserequiresthatconferencesshouldbeheldin private.

Subclause4 of thisclauseindicatesthatnormallyapersonwould notberepresented
by anotherperson,for examplea lawyer, at a conference.The personwho presides
at a conferencehasthepowerto allow peopleto berepresentedif he or shethinksit
isnecessary.Theprovisionallows for apersonwith a disabilityto berepresented.

Clause76 - Referenceof mattersto theCommission

WheretheCommissionerisunableto settlethematterby conciliationafterheor she
hasmadeaneffort to do so,then theCommissionerunderthisclausemustsendthe
matterbackto the Commissiontogetherwith a reporton inquiriesthe
Commissionerhasmade.

To makesurethatpeoplefeel freeto beopenwith whatthe’ sayin a conferenceor
in conciliationproceedingsgenerally,subclause2 indicatesthat thereportof the
Commissionerisnot to haveanythingin it which recordswhatwasactuallysaid or
wasactuallydoneby the partiesin thecourseof theconciliation process.



Subclause3 makesit clear thatevidenceof anythingsaidor done (like a transcriptor
notes)cannotbeusedin otherproceedingsundertheAct in relationto the
complaint.

Division3- Inquiriesby HumanRights andEqualOpportunityCommission

Clause77- Ministermayappointpersonsto participatein inquiries

ThisprovisionprovidestheMinisterwith thepowerto appointpeopleto assistthe
Commissionin carryingout inquiries underthisAct.

Undersubclause2 apersonwho is appointedby theMinisterto helpassistthe
Commissioncanparticipatein theactualholdingof aninquiry at the requestof the
Commission.

Theclauseindicatesthat the personwho is appointedshallhold theappointmentfor
a periodof up to 5 yearsbutcanbereappointed.

Theclausedoesnotsetoutanyparticularqualificationsthatapersonmusthave
beforetheycanbeappointedunderthisclause.

Subclause5 indicatesthattheMinister canenterinto whateveragreementmight be
necessarywith a Minister of aStatesothata personwho is ajudgeor magistrateor
holdssomeform of office of thatsort in a Stateor a Territory canparticipatein an
inquiry in accordancewith thisclause.

Subclause7 in thispartindicatesthatapersonwho is appointedunderthis clause
andholdssomeotheroffice in the Commonwealthretainsthatoffice andanyother
benefitsthatmay go with that officeeventhoughthepersonis appointedto HREOC
underthisclause.

Clause78 Referenceof matterto theCommissionby theMinister.

UnderthisclausetheMinisteris givenbroadpowerto refermattersto the
Commissionwhichheor shebelievesshouldbe inquiredinto asa complaint.

Clause79 -Inquiriesinto complaints

This clauserequiresthattheCommission,oncemattersare referredeitherby the
Commissioneror by theMinister,mustactuallyhold aninquiry into the complaint.

Subclause2 makesa qualificationto that requirementby indicatingthat the
Commissionmustnotholdaninquiry into a complaintor will haveto discontinue
aninquiry they havealreadystarted,if thecomplainantor the personaggrieved
indicatesthat theyno longerwanttogo aheadwith thecomplaintor wherethe
Ministersaysto theCommissionthatheor sheno longerwishesa matterthatwas
referredto theCommissionunderclause78 to beinvestigated.

BeforetheCommissiontakesa decisionnotto continuewith the investigationof a
complainttheCommissionmustbesatisfiedthat the persongiving the notice
understandstheeffectof thenoticeandwasnotunderduressto give the notice.



Clause80 - Exerciseof inquiry powersby Commission

Thisclauseprovidesthat for the purposesof holdinganinquiry into thecomplaint
or a matterreferredto theCommission,theinquiry caneitherbecarriedoutby a
singlepersonif thatpersonislegally qualifiedorby two or moremembersof the
Commissionproviding thatatleastoneof themislegally qualified. Theremustbea
legally qualified personwho actuallypresidesover theinquiry.

Subclause3 defineswhatismeantby a legally qualifiedperson.

Clause81 - SingleInquiry in relationto severalcomplaints

Wheretwo or any numberof complaintsarisethatinvolve thesamesetof
circumstancestheCommissionmaydecideto holdonly oneinquiry into all of those
complaints.

Clause82 - Joinderof partiesby Commission

Thisclauseprovidesthe Commissionwith thepowerto bring anotherparty into the
proceedingsif at anytimeduring thoseproceedingsit becomesclearto the
Commissionthat thepartywould assisttheCommissionin its inquiry.

Clause83 - Noticeof inquiry andrightsof parties

ThisclauserequiresthattheCommissionmustgive a noticeof aninquiry to all
thosewho are party to aninquiry. Thiswould normallybethepersonwhomakes
thecomplaintandthepersonagainstwhom thecomplaint is made.Thenoticemust
setoutthetimeandplaceat which theinquiry is to be held.

While theCommissionis notactuallyboundby thestrictrulesof evidenceobserved
by acourtthisclausemakesit clearthat theCommissionmustgiveeachof the
partiesa fair opportunityto call or hearevidenceandto be ableto question
witnesseson theevidencethathasbeengivento theCommission.

Subclause2providesthatif aparty doesnot appearafterbeing givena notice then
theCommissioncanholdaninquiry without them.

Clause84 - Partiesto an inquiry

Thisclausesetsoutjustwhoare regardedasthepartiesto aninquiry. Thiswould
usuallybethepersonwho makesthecomplaintandthepersonagainstwhom the
complaintismadebuttheremayalso bepersonswho theCommissionhasjoined as
apartyunderClause82 orsomeonewho wishesto be heardat aninquiry andto
whomtheCommissiongivespermissionto appear.



Clause85 - Right of appearanceandrepresentation

Normally it would beexpectedthataparty to aninquiry would actuallyappear
personallyat aninquiry. However,in relationto somepeoplewith disabilitiesthis
would notbepossibleandasa resultthis clausesetsout thata personwith a
disability mayberepresentedby anagent. Theclausealsoprovidesthatwhereone
of thepartiesis, for exampleacompany,thensomeonewho is anofficer or
employeeof the companyor anagentcanappearonbehalfof thatcompany.

Subclause2providesthatapersoncanberepresentedby alawyer or anagent
wheretheCommissiongivespermissionfor that to happenor hasmadean
arrangementunderClause88 for alawyerto appearat aninquiry to help the
Commission.

Subclause3 of clause85 indicatesthatonly lawyersareentitled to be paid anyfee for
representingaparty at aninquiry.

Clause86 - Inquiriesmaybe heldinprivate

Thisclausein subclause1, indicatesthat in generalit is expectedthat inquiriesby
theCommissionunderthisBill would be heldinpublic.

Subciause2 however,givestheCommissionpower(whereit is appropriate)to
actuallyholdaninquiry in private.

Clause87- Commissionmayprohibitpublicationof evidence

ThisclauseprovidestheCommissionwith thepowerto makeordersthatstopor
restrictthereleasingof eitherevidenceor documentsor informationgivento the
Commission.

Thisis to provideapowertoprotectparticularlyconfidentialinformationthatmight
be givento theCommissionwhilst it is holding an inquiry.

Clause88 - CounselassistingCommission

Thisclauseprovidesthat theCommissionmaymakearrangementsfor legalcounsel
to appearat aninquiry to helptheCommission.In thiscasethelegalcounselis
actuallyunderthecontrol of theCommissionanddoesnotappearfor anyof the
parties. Dependingon thecircumstances,legal counselmay beaskedby the
Commissionto helpanyof thepartiestotheCommissionasnecessaryin the course
of an inquiry.

Clause89- Determinationof representativecomplaints

Thisclauserequiresthatwhereit looks to theCommissionthata complaintcouldbe
regardedasa representativecomplaintthenthe Commissionmustdecidebeforean
inquiry goesanyfurther whetherthatcomplaintis a representativecomplaint.



Clause90 - Mattersto beconsideredin determinationof representativecomplaints

Thisclausesetsout the factorsthat the Commissionhasto takeinto accountwhenit
decideswhethera complaintshouldberegardedasa representativecomplaint.

Undersubclause1 theCommissionfirst hasto determinethat thecomplaintwas
madein goodfaith.

Undersubclause2 the matterswhich theCommissionhasto takeinto accountwhen
determiningwhetherin factthecomplaintwasmadeon behalfof othersin good
faitharesetout. Theybasicallyare(assetoutin paragraph(2) (a)

(i) that thereareso manypeoplewho might beaffectedthat it would notbe
possibleto join them all aspartiesto theinquiry;

(ii) that thereareissuesof law or factwhichaffectall membersof the classof
persons;

(iii) thatthecomplaint is typical of complaintsthatcould bemadeby other
membersof theclassif theyall madethosecomplaints;

(iv) thatif therewerelotsof complaintsandtheyweredealtwith oneby one
thenit would bepossiblethat theremightbe differentresultsfor different
individuals notwithstandingthat theywereall similarly affected;

(v) thattheactualpersoncomplainedof (calledthe respondent)hasactedon
groundswhichactuallyaffector applyto theclassasa wholeandnotjust
to oneor two individuals.

As a resultof amendmentsmadeto theoriginal of thisprovisionasintroducedinto
theHouseof Representativesa representativecomplaintcanbe broughtby persons
whoarenotmembersof the affectedclass.

Underparagraph2(b)of thisclausethereis provideda powerfor theCommissionto
treata complaintasa representativecomplaintwheretheCommissionbelievesthe
overalljusticeof the mattermeansthat a mattershouldbe dealtwith asa
representativecomplaintevenif all the requirementsset outin paragraph(2) (a)
havenotbeenactuallymet.

ThisclauseprovidestheCommissionwith aprocedureto dealwith a matterwhich
mightaffecta lot of peopleby a singleinquiry andwithoutactuallyhavingto call
uponeachof thosepeopleto attendor b&involvedin theproceedings.

Clause91 - Amendmentof representativecomplaint

ThisclauseprovidesthattheCommissionmay amenda complaint to makeit into a
representativecomplaintif it becomesclearthat it would be betterfor thecomplaint
tobesodealtwith. TheCommissionisable,underthis clause,to increaseor reduce,
orotherwisealter, theclassof personsthatthecomplaintis lodgedon behalfof.



Subclause2 alsoprovidesthat theCommissionmayamenda complaintwhichhas
beenwrongly madeas a representativecomplaintby basicallytaking out the
descriptionof theclassof peopleor thenamesof peopleif thosenameshavebeen
put in thecomplaint.

Clause92-Ordinary complaintsnotprecludedby representativecomplaints

Thisclausegivesapersonwho mightotherwisebeamemberof the classabout
whicha representativecomplainthasbeenlodgedto alsomakeanindividual
complaint.

Clause93 - Resolutionof complaintby conciliation

Theprimarymechanismof this legislationfor the resolutionof disputesbetween
partiesisby conciliation,thatis by trying to reachanamicablesettlementbetween
theparties.ThisclausegivestheCommissionpowerto try to resolvea complaintby
conciliationevenif theCommissionerhasalreadyfailedto do that, Under
paragraph93(b)theCommissionis obligedto try andreachanamicablesettlement
of a complaintevenwhena formal inquiry isunderway.

Clause94 - Evidenceandfindingsinotherproceedings

ThisclausegivestheCommissionpowerto takeevidencefrom othercourts or
tribunalsthat theCommissionthinksmight behelpful to its inquiries. Paragraph(c)
givestheCommissionpowerto takein evidencethereportof theCommissioner
providingthat thatreporthasbeenmadeavailableto all theotherpartiesto the
inquiry.

Clause95 - Powersof theCommissionto takeevidence

ThisclausegivestheCommissionsimilarpowersto a courtto takeevidenceand
summonwitnesses,etc. TheCommissionis givenpowerto take evidenceon oath
or affirmationandthepowertoorderpeopleto actuallyappearbeforethe
Commissionto give evidenceandtoproducedocuments.

Subclause3 givesa personwho is aparty to proceedingstheright to call a witness
andundersubclause4 thatwitnesscanbe examined,cross-examinedandre-
examined.

Clause96 - Feesforwitnesses

Thisclausegivesapersona right tobepaid for thatperson’sattendanceat ahearing
wherethatpersonhasbeensummonedby the Commission.The feesareto beset
out in regulations.

Whereapersonissummonedto appearat therequestof oneof thepartiesthatparty
mustmakepaymentof the feesandallowances,butwheretheCommission
summonsthepersonor,in anyothercasethepersonis summonsedto appear,the
Commonwealthpays.



Subclause3 givestheCommissiondiscretionto havetheCommonwealthpaythe
feesevenwherea personissummonsedto appearedat therequestof a particular
party.

Clause97-Retentionandcopyingof documents

This clauseself-explanatory.

Clause98 - Applicationsof rulesof evidence

Thisclausemakesit clearthat theCommissionisto operateasinformally asis
possible,consistentwith theneedto determinethemattersthat it hasbeforeit.

ForthesereasonstheCommissionisnotboundby the usualrulesof evidencethat
bindcourtsandisableto inform itself on anymatterthatarisesbeforethe
Commissionin themannerit seesfit.

Underparagraph98(1)(c)theCommissionisable to give directionsconcerningthe
procedureswhich haveto befollowed at aninquiry thatwould helpto reducethe
costanddelayof an inquiry.

Subclause98(2)providesthelegally qualifiedmemberwho presidesat aninquiry
with thepowerto decideon anyquestionswhichmay ariseconcerningwhether
evidenceshouldbeheardby theCommissionandalsoany otherquestionsof law or
procedurethatmight ariseduring theinquiry.

Clause99 - Considerationof exceptionsandexemptions

Thisclauseprovidesthatbefore theCommissionisrequiredto considerif the
exemptionsor exceptionsthatare setout in thelegislationapplywhenit is deciding
onwhetheror notcertainactionisunlawful underthis Bill, thepersonwho seeksto
rely onthis exceptionor exemptionmustproducesomecredibleevidencethat the
exceptionor exemptionmayin factapply in theparticularcase.

Example:A hasmadea complaintagainstB allegingthat B hasdiscriminatedagainstAon
thebasisthat B wouldnotprovidea ramp toallow A accessto B’s retail store. If B wishesto
rely on theexemptionsetout in Clauseli concerningimposingunjustifiablehardshipthen
Swill be required toprovideevidenceasto its financialcircumstancesand theestimateof
expenditurerequiredbeforetheCommissionwouldhaveto takeaccountofthe unjust~flable
hardshipprovisions.

Clause100 - Commissionmaydismisstrivial, etc. complaints

This clausegives theCommissionthepowerto notproceedwith a complaintif that
complaintis

(a) trivial, vexatious,etc.;or

(b) the actioncomplainedof isnotunlawful underPart2;or



(c) if someotherremedyhasbeensoughtandtheCommissiondecidesthe

matterhasbeensatisfactorilydealtwith; or

(d) theCommissionthinks someotherremediesmoreappropriate;or

(e) thecomplainthasalreadybeendealtwith by theCommissioneror by
someotherstatutoryauthority;or

(1) theCommissionthinks that the complaintcouldbe betterdealtwith by
someotherstatutoryauthority.

Clause101 - Presidentmay dismisstrivial. etc.complaintsreferredunderSubsection
ZAL~

Undersubclause71(5) wherea Commissionerhasdismisseda complainton the
basisthat it wasnotappropriatefor the Commissionerto further inquireinto the
complaintfor thereasonssetout in subclause71(2)thenthecomplainantmay ask
that the matterbereferredto thePresidentfor further consideration.

Underparagraph101(i)(b) thePresidentmayalsodismissa complaintreferredto
him or herunderprovisionsof Clause71(5) for similarreasonsasthoseby which the
Commissionmay dismissa complaintunderClause100.

Thereisprovisionin paragraph101(1)(b)for thePresidentto dismissa complaint
that isdescribedasstaleandsubclause2 of this clauseindicatesthata complaintis
stalewhere morethan 12 monthshaselapsedsincetheactthat is beingcomplained
of wasactuallydoneandthecomplaintwaslodged.

Wherethe Presidentdoesnotdismissthecomplainthe or sherefersit backto the
Commissionerfor furtherinquiry.

Clause102 - Making interim determination

ThisclausegivestheCommissionpowereitherby applicationby aparty to an
inquiry, or by the CommissionerunderClause72, to makewhatarecalledinterim
determinations.

Thesedeterminationsarebasicallydesignedto stopthingshappeningwhilst the
complaintisbeingdealtwithwhichmight actuallymaketheallegeddamageto the
complainantworse.

Subclause2 indicatesthataswith any determinationof theCommission,these
determinationsarenotbinding on theparties.

Example: A hasmadea complaintagainstBallegingthat B hasdiscriminatedagainstA in
relation to B’s proposedtransferofA to someotheremployment.TheCommissionmay
eitheron theapplicationofthe Commissionerwherehe or sheis attemptingto considera
complaintor on theapplicationofA wherean inquiry is underwayby theCommission
makea determinationcallingon B not to transferA until thecomplainthasbeendealt with.



Clause103 - Determinationor otherdecisionof the Commission

WheretheCommissionhasheld its inquiry thenthisclausesetsoutthe optionsthat
the Commissionhasin relationto finally dealingwith a complaint. First,the
complaintmight actuallybedismissed.

Underparagraph103(1)(b)wheretheCommissionactuallyfinds thecomplaint is a
valid complaint then theCommissionhasa numberof optionsasto whatit might
determine.

They are:

(i) to declarethat thepersonagainstwhomthecomplainthasbeenmadedid
an actionthatwasunlawfulundertheAct andthatpersonshouldnotdo
theactionagainor if it is ongoing,shouldstop;

(ii) declarethat thepersonagainstwhom the complaintwasmadeshould
actuallydo somethingto addressthe lossor damagethat theactionhas
causedthepersonmakingthecomplaint;

(iii) declarethat thepersonagainstwhom the complainthasbeenmade
shouldeitheremploy or re-employthe person;or

(iv) declarethatmoneyshouldbepaid by way of compensation- (thisoption
is notavailableif thecomplaintwasa representativecomplaint);

(v) declarethat thepersonagainstwhom thecomplainthasbeenmade
shouldgive thepersonapromotion;

(vi) declarethat theterminationof a contractor anagreementshouldbe
variedso asto compensatethepersonwhomadethe complaintfor lossof
damagetheymay havesuffered;or

(vii) declarethatnotwithstandingthat the complaintwasa valid complaint
andhadbeenmadeoutthat it wasnotappropriatefor anyfurther action
tobetaken.

Subclause2 of thisclauseindicatesthat the determinationsof theCommissionmade
in accordancewith thisclausearenotbinding. Subclause3 gives the Commission
powerto setoutany findingson factsthat areusedto makethe determination.The
Commissionisnotobligedto do this. Subclause4 makesit clearthatdamagescan
includedamagesfor injury to a complainant’sfeelingsor forhumiliation that the
personmight suffer.

Subclause5 defineswhatismeantby complainantfor thepurposesof the clause.

Clause104- Proceedingsin theFederalCourt

Becausethedeterminationsof theCommissionare notbinding on thepartiesthere
needsto beprovideda meansfor thosedeterminationsto be enforced.Thisclause
providesthatmeans.



UnderthisclauseeithertheCommissionor the personmaking thecomplaintcango
to theFederalCourtto askthatcourtfor anorderto forceapersonagainstwhom
the determinationhasbeenmadeto carryoutthat determination.

Subclause2 of thisclausemakesit clearthat theFederalCourt mustbesatisfiedthat
thepersonagainstwhomthecomplainthasbeenmadehasactuallydonesomething
whichis unlawful undertheAct.

Theclauseprovidesthat theFederalCourtcanmakesuchordersasit otherwisehas
powerto make.

Clause105 - Assistancein proceedingsbeforeCommission

ThisclauseprovidesthattheCommissionmay asktheAttorney-Generalto give
someonewho makesa complaintor someoneagainstwhom a complainthasbeen
madeassistancein relationto thecoststhepersonmighthaveto bearasa resultof
aninquiry.

Subclause2 of thisclausegivestheAttorney-Generalpowerto order that the
Commonwealth,underwhateverconditionstheAttorney-Generalthinksare
appropriate,providefinancialassistanceto thosepersonstheCommissionhasasked
thatassistancebe providedfor.

Clause106 - Assistancein proceedingsof theFederalCourt

Thisclauseissimilar to Clause105butauthorizesapersonwho wantsto go to the
FederalCourtunderClause104 to enforcethedeterminationof theCommission,or
a personwho isa personagainstwhom a determinationhasbeenmade,to apply to
theAttorney-Generalfor theprovisionof legalor financialassistancein connection
with theproceedings.

Subclause2providestheAttorney-Generalwith thepowerto orderthatassistance
wherehe considersit appropriate.

Parts

Otheroffences

ThisPartsetsouta numberof offenceswhicharebasicallydesignedto forceparties
to proceedingsto abideby ordersmadeby theCommissionor by theCommissioner
in thecourseof inquiries. Withouttheseoffencesit would bedifficult for the
Commissionandthe Commissionerto actuallyrun inquiriesunderthisAct. It
would bepossibleforpeopleagainstwhomcomplaintsare madeto, forexample,
simply to ignorerequestsfor informationby the Commissionwithout these
provisions.

Clause107 - Failure to provideactuarialdataor statisticaldata

UnderClause46 it is unlawful to discriminateagainstpeoplewith disabilitiesin
relationto theprovisionof superannuationor insuranceunlessoneof theexceptions
setoutunder thatclauseapplies.Oneof thoseexceptionsis wherethat



discriminationis basedon actuarialdataor statisticaldataon which it is reasonable
to rely. FortheCommissionto beableto determinewhetherit isreasonableto rely
onthe actuarialdataor statisticaldatait musthavethatdatabeforeit. Thisclause
givestheCommissionthepower,by giving a noticein writing, to requiresomeone
to presentthat datato theCommission.Wherethatdatais notpresentedandthere
isno reasonableexcusefor notpresentingit then thisclauseprovidesthat theperson
isguilty of a criminal offence.

Subclause2 indicatesthatsubsection4X(2) of the CommonwealthCrimesAct does
notapply to thissection. Thatsubsectionessentiallycreatesaseparateoffencefor
eachdaythata persondoesnotcomply with a noticeof a sort the Commissioncan
give underthisclause.Thiswould meanthat for everydaya persondoesnot
comply theycouldbechargedwith aseparateoffence. By makingit clear thatS4K
(1) doesnotapply therewill beonly oneoffenceratherthanaseriesof offencesfor
eachday anorderisnotcompliedwith.

Clause108 - Failureto attend

Thisclausemakesit anoffencenot to attenda conferencewhereapersonhasbeen
directedto do soby theCommissionerunderClause74. Theclauseprovidesthata
personwill notbe guilty of anoffenceif theyhavea reasonableexcusefor not
attending.

Clause109-Failureto give informationandproducedocuments

Similarly to Clause108,thisclauseprovidesanoffencefor failing to or refusingto
give informationor producedocumentswithout reasonableexcusewhenthe
Commissionerrequiresit underClauses73,74, 75. Subclause2 makesit clear that
againsubsection4K(2)CommonwealthCrimesAct doesnotapply. Theeffectof this
provisionis explainedin Clause107above.

Clause110 - Offencesin relationto Commission

FortheCommissiontobeableto carryout itswork effectivelythereneedsto be
providedappropriatesanctionsagainstpersonswho eitherdo not carryout
summonsesof theCommissionto appearor in otherwaysdo notcooperatewith the
carryingoutof aninquiry by theCommission.Thisclausesetsout thosesanctions.

Subclause110(1) makesit anoffencefor a person,without reasonableexcuse,to fail
to attendor appearin responseto a summonsfrom theCommission,Subclause
110(2)makesit anoffencefor a person,without reasonableexcuse,to fail to be
swornin or makeaffirmationasa witnessor to answeranyquestionsor refuseto
producea document.

Subclause110(3) dealswith theactualconductof aninquiry andmakesit anoffence
for apersonto interrupttheinquiry or useinsulting languagetowardsamemberof
theCommission.Thissubclausealsocontainsaprovisionwhichmakesit anoffence
to publishevidencewhichgoesagainstthe directionthat theCommissionmayhave
givenin accordancewith Clause87 or asa generaloffencecreatea disturbancein or
nearwhereaninquiry isbeingheldby the Commissionor that theCommission
mightbemeetingfor otherreasons.



Clause111 - Self-incrimination

To allow for theCommissionerto carryouthisor herfunctionof attemptingto
conciliatea complaintto the fullestextentpossiblethis provisionmakesit clearthat
apersonisnotableto refuseor fail to give or produce informationor documentson
thegroundsthat thatmight incriminatethem. However,the provisionalsomakesit
clearthatanyinformation or documentwhich is soproducedor givenis not
admissibleagainstthepersonin anyotherproceedingswhethercivil or criminal
beforeanycourt. Theonly exceptionis in relationto proceedingsfor offencesunder
Clause112 which relatesto the giving of falseor misleadinginformation.

The conductof aninquiry by theCommissionisusuallydonein public andisa
moreformalprocessthanthatof theinquiriesonly takenby theCommissioner.Asa
result,subclause2 of thisclausemakesit clearthat it is a reasonableexcusefor a
personwho might refuseto give informationor producedocumentsrequiredunder
Clause110 to refuseto do thaton thebasisthat the givingof thatinformationor the
productionof a documentwill in facttend to incriminatetheperson.

Clause112-Falseor misleadinginformation

The clausemakesit anoffencefor a personto give falseor misleadinginformationto
anypersonwhoexercisespowersor performsfunctionsunderthisAct where that
persongiving theinformationknowsthat it is actuallyfalseor misleading.

Part6 - Disability DiscriminationCommissioner

ThisPartsetsout the provisionswhich relateto theoffice of Disability
DiscriminationCommissionerwhoseprimary functionis to conciliatecomplaintson
behalfof theCommissionthatarelaid underthisAct. EssentiallytheCommissioner
will beappointedby theGovernor-General.Thereareprovisionswhich relateto
thepaymentof salaryandallowancestothe Commissioner,how muchleavethe
Commissionermaygetandhow the Commissioneris to resign. Therearealso
provisionsrelatingto thegroundson whicha person’sappointmentas the
Commissionermight beterminated,provisionsrelating to notobtainingoutside
employmentandprovisionsfor an ActingCommissionerwhentheCommissioneris
unableto performhisor herduties.

Clause113-Disability DiscriminationCommissioner

This clausecreatestheoffice of DisabilityDiscriminationCommissionerand

indicatesthat theCommissioneris to be appointedby the Governor-General.
Clause114 - Termsandconditionsof appointment

Thisclauseprovidesthat theCommissionercanholdoffice for up to 7 yearsandis
alsoeligible for reappointment.TheCommissioneristo holdoffice on suchterms
andconditionsas aresetout in theBill butif theyarenotsetout theycanbe
determinedby theGovernor-General.



Clause115 - Remunerationof Commissioner

Thisclauseprovidesthat the Commissioneris to bepaidthe amountthat is
determinedby the RemunerationTribunal andwherein facttheRemuneration
Tribunal doesnotmakesucha determinationtheamountcanbe setout in
regulations.In relationto allowancesfor the Commissioner,thesewill besetout in
theregulations.

Clause116 - Leaveof absence

Thisclauseprovidesthat theRemunerationTribunalshall determinetherecreation

leaveentitlementsof the Commissioner.
Subclause2 providesthat the Commissionercanbe givenotherleaveby the
Minister.

Clause117 - Outsideemployment

UnlesstheMinisterconsentstheCommissioneris not ableto engagein paid
employmentoutsidethatof theOffice of theCommissioner.

Clause118 - Resignation

Thisclauseisself-explanatory.

Clause119 - Terminationof appointment

This clausesetsout thereasonswhy theGovernor-Generalmay,or in somecases
must,terminatetheappointmentof the Commissioner.

Subclause119(1) givesthe Governor-Generala discretionto dismissthe
CommissionerwheretheCommissionerhasengagedin suchmisbehaviourthat it is
necessaryto terminatehisor herappointmentor theCommissionerhasa disability
which makesit impossiblefor theCommissionerto performtheinherent
requirementsof theoffice.

Subclause119(2)providesthreereasonsforwhichGovernor-Generalmustterminate
theappointmentof theCommissioner;

(a) wherethe Commissionerbecomesbankruptor otherwiseentersinto
agreementswith his or hercreditorsasset outin thatsubclause;or

(b) is absentfrom his orheroffice unlessheor sheis on leavefor 14 daysout
of 28 in anytwelvemonthperiod;or

(c) , heor sheengagesin otherpaidemploymentwithout theMinisters
approval.



Clause120- Acting Commissioner

Thisclauseprovidesthat the Ministercanappointa personto actas a Commissioner
whenthereis eithera vacancyor theCommissioneris going to be awayfrom
Australiaor is otherwiseunableto carryouthis or herduties. Subclause2 of this
clausemakesit clearthat thevalidity of somethingthatapersonmight do when
actingcannotbecalledin to questionbecauseof a technicaldefectin theacting
appointment.

Part7- Miscellaneous

Thispartbringstogetheranumberof provisionsthatarenecessaryfor thegeneral
operationof thelegislation.

Forexample,thereareprovisionswhicharedesignedto assisttheCommissionin its
day to dayoperationssuchasthe powerof delegation(Clause121)and the
protectingof theCommissionfrom civil actions(Clause126). Therearealso
provisionswhichessentiallymakeabodycorporate,for examplea company,liable
for theactionsof certainpeoplewho acton behalfof the company(Clause123).
Thereisalso a provisionto protectinformationgivento theCommissionwhich
shouldnotbe disclosedanda provisionto allow regulationsto providefor things
necessaryfor theoperationof thelegislationbut whicharenotsetout in the Bill like
the disability standardsunderClause31 (Clause132).

Clause121 - Delegation

This clauseprovidesthe Commissionwith abroadpowerto delegateto thepersons
setout in thatclause.Theonly exceptionon delegationof powersunderthis clause
by the Commissionrelatesto the powersnecessaryto perform the functionsthat the
Commissionercarriesouton behalfof theCommission.

Subclause2 alsoprovidestheCommissionerwith a broadpowerof delegation.The
only differenceis thattheCommissionercannotdelegatehis or herfunctionsto a
memberof the Commission.

Clause122 - Liability of personsinvolved in unlawfulartsor nffenre~

Thisprovisionmakesit clearthatapersonwho aidsanotherpersonin anywayor
inducesorassiststhemto do anactwhich is unlawful underprovisionssetout in
Part2 is takenalsoto havedonethe actfor the purposesof this Act. Thatwould
meana complaintcouldbemadeagainstsuchapersonin Clause69.

Clause123 - Conductby directors.servantsandagents

Thisprovisionestablishesthat in relationto a body corporate(for examplea
company)whereconductisengagedinby someonewho hasauthorityto represent
thatbodysuchas a directoror aservantor anagent,andthatpersonhasa particular
stateof mind, thenthat will beregardedasthestateof mindof thebodycorporate.



Subclause2 isin similar termsinrelationto conductengagedinby someoneacting
on behalfof the bodycorporateandstatesthatunlessthebodycorporatetakes
reasonablestepstostoptheconductthenthebodycorporatewill beliablefor the
actionaswell astheindividual.

Subclause3 issimilar tosubclause1 but in thiscasedealswith thestateof mindof a
personwho actson behalfof personsotherthanabodycorporate,for example,an
individual orgroupof individuals..

Subclause4containsprovisionssimilar to subclause2 but in thiscasedealswith
conductonbehalfof personsotherthana bodycorporate.

Subclause5 providesthatwherea personwho isnotabodycorporateisconvicted
of anoffencebecauseof theprovisionsof thisclause(whichbasicallyimputeastate
of mindor conducttosomeonewhethertheyhadthatstateof mindornot) thenthe
personcannotbepunishedby imprisonment.

Subclause6 indicatesthat for thepurposesof thislegislation, whena personwho
adsonbehalfof abodyof personsat ahearingthatperson’sconductwill be
regardedasconductof thebody itself. Subclause7 defineswhatis meantby ‘state
of mind’ in a person.Theterm‘stateof mind’ isusedin bothsubclausesI and3.
Subclauses8 and9 areself-explanatory.

Clause124 - Commonwealthtakento beemployer

Thisclauseisself-explanatory.

Clause125- Unlawful Act notbasisof civil actionunlessexpresslysoprovided

ThisAct providesfora mechanismfor dealingwith complaintsaboutmatterswhich
areunlawfulunderthisAct. It is notintendedthat rightscreatedunderthisAct
give riseto civil actionsin thecourts.

Thisclauseprovidesthat,notwithstandingthatanactisunlawfulunderthe
provisionsof Part2, no separateright of actioniscreatedunlessthereisanexpress
provisionconcerningsuchactions.

Subclause2 referstotheoffencescreatedunderDivision4 of Part2 andindicates
that the for thepurposesof of thisclausetheyare to be regardedasunlawfulacts.
Thatessentiallymeansthattheonly actionin relationto thosemattersis a complaint
underthis legislationor theprosecutionfor anoffence.

Clause126- Protectionfromcivil actions

Thisprovisionprovidesaprotectionfor theCommissionor membersof the
Commissionor for theCommissioneror their delegatesin relationto anyactionor
otherproceedingsfordamagesthatmighthappenin thecourseof their dutiesunder‘ this Act. Providingthatactionis doneor theadmissionisdonein goodfaith then
thereis no rightto takea civil actionagainstthepersonconcerned.



Subclause2 of Clause126 indicatesthat thereis no right of actioncreatedwhere
someonehassufferedlossor damagefromthemakingof a complaintor thelodging
of a submissionor giving of informationin anyform underthis Act.

Clause127- Non-disclosureof privateinformation

This clauseprovidesa comprehensivecodedealingwith theuseof private 4
informationby theCommission,itsmembersandits staff.

Subclause1 statesthatapersonwho hasbeenor is, eithera memberof the
Commissionora Commissioneror amemberof thestaffof theCommissionmust
not,eitherdirectly or indirectly,keeprecordsof or divulgeor communicateto other
peopleinformationwhichhascometo thatpersonin the courseof their dutiesand
which relatestotheaffairsof anotherperson.Thatincludesmaking anyuseof that
informationwhatsoeveranda seriouscriminal penaltyis providedfor so doing.

Subclause2providesthatacourtmustnotrequireapersonto divulge information
that thatpersonhasreceivedin the courseof their dutiesunderthis legislation
unlessthisis necessaryfor thepurposesof this Bill.

Subclause3 providesanexemptionfor peoplein relationto themakingof records
andthedivulging of information if that is necessaryfor proceedingsunderthis
legislationor in relation to any arrangementthatmight beenteredbetweenthe
Commonwealthanda Statebodyundersection16 of theHumanRightsand Equal
OpportunityCommissionAct 1986. ThatStatebodywould only beanotheranti-
discriminationbody. Subclause4 alsoprovidesthatwhereanotherAct specifically
requiressomeoneto provideinformationthentheprovisionsof subclause2 do not
preventthat informationbeingdivuiged orcommunicatedor produced.
Subclause5 definestheword ‘court’; and‘produce’is definedto includegiving

accesstoinformation.

Clause128 - Informationstoredotherwisethan inwritten form

Thisprovisionis designedto makeit clearthatwherethereis aduty otherwise
imposedby this Act to producea documentthat isstoredby meansotherthanin
writtenform thentheobligationis actually to producea reproductionin writing of
thatdocumentor information.

Clause129 - Commissionerto give information

ThisclauserequirestheCommissionerto providethe Commissionwith any
informationrelatingto the Commissioner’soperationsthat theCommissionmayat
anytime require.

I



Clause130 - Jurisdictionof FederalCourt

Thisprovisionprovidesthe FederalCourtwith thepowerto dealwith mattersthat
mightariseunderPart4o f this Act whichessentiallymeanstheCourt only has
jurisdictionafter theprocessesfordealingwith complaintsunderthis legislation
havebeengonethrough.

Clause131 - Courtsto ensurejust terms

Thisclauseis designedto ensurethat if thefinal resultof this Act in any wayresults
in the acquisitionof propertyfrom any personthenthatcanonly bedoneon just
termsandtheFederalCourthasjurisdictionto determinethecompensationthat
mightbenecessarysoasto ensurethat theacquisitiondoestakeplaceon just terms.

Clause132 - Regulations

TheclauseprovidestheGovernor-Generalwith powerto makeregulationswhich
arerequiredtobeprescribedby thislegislationor whicharenecessaryor convenient
for theoperationsof theBill.

Subclause2 isa specialclausewhich requirestheGovernor-Generalto takeinto
accountanycommentsthatmightbemadeby a relevantStateor Territory Minister
in relationto themakingof regulationsunderClauses31 and47. Clause31 relates
to thesettingof disabilitystandards.Clause47 relatesto thesettingout in
regulationsof lawsthatwill bepermittedto continueto discriminateafterthethree
yeartimelimit imposedby clause47 expires.
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