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CHEMICAL WEAPONS (PROHIBITION) AMENDMENT BILL 1997

OUTLINE

(i) Thepurposeof the ChemicalWeapons(Prohibition)AmendmentBill 1997(Bill) is
to refine theadministrationof the ChemicalWeapons(Prohibition)Act 1994
(Chemical WeaponsAct), andto rectify certainproblemsidentifiedduring its initial
implementation.

(ii) TheChemicalWeaponsAct giveseffectto Australia’sobligationsasa party to the
Conventionon theProhibition ontheDevelopment,ProductionandStockpilingand
Useof ChemicalWeaponsandon theirDestruction(Convention).TheConvention
bansthedevelopment,production,acquisition,stockpiling,retention,transferanduse
of chemicalweaponsandprovidesfor thedestructionof all existingstocksof
chemicalweapons.TheChemicalWeaponsAct createsoffencesrelatingto chemical
weaponsasrequiredundertheConvention.It createstheChemicalWeapons
ConventionOffice (CWCO) asAustralia’snationalauthoritypursuantto Article VII
of theConvention. It alsoprovidesfor a statutoryofficer within the Minister’s
portfolio (or a nominateddepartmentalofficer) to be appointedasthe Directorof
CWCO(Director).

(iii) TheConventionrequiresAustraliato makeregulardeclarationsconcerning
activitieswith chemicalslistedin threeSchedules,andof activitiesproducingdiscrete
organicchemicals.TheChemicalWeaponsAct allowstheCWCOto collectthe
informationrequiredfromchemicalfacility operatorsto completethesedeclarations
basedon a systemof permitsandnotifications. Nationalinspectorsappointedunder
theChemicalWeaponsAct havethepowerto inspectchemicalfacilities to ensure
compliancewith obligationsimposedby the Act. Certainfacilitieswill alsobe
subjectto inspectionby theTechnicalSecretariatof theOrganizationfor the
Prohibitionof ChemicalWeapons(Organisation),the internationalorganisation
establishedundertheConvention. Themostcomprehensivedeclarationand
inspectionrequirementsapply to Schedule1 chemicals,with progressivelyless
intensiveverification for activitieswith Schedule2, Schedule3 anddiscreteorganic
chemicals.

Theamendmentsto theChemicalWeaponsAct proposedby this Bill will:

(a) simplify thecomplianceobligationsfor eachcompanyor organisationrequiringa
permit,therebyreducingthepossibilityof inadvertentbreachandproviding
continuityin its relationshipwith theCWCO;

(b) clarify the legislativebasisfor Australiato implementits obligationseffectively
undertheConventionandsubsidiaryagreements;and

(c) correctdraftingerrorsandsimplify andimprove certainprocedures,including
thosein relationto secrecy.



FINANCIAL IMPACT

The amendmentsdealtwith by theBill areexpectedto haveno financialimpact.

REGULATION IMPACT STATEMENT

Problemsand Issues

1. The following problemshavebeenidentified with theChemicalWeaponsAct:

(a) thereis potentialfor non-compliancewithpermit provisionsof the Act where
activitiesof a companyfluctuatearoundpermit thresholds.Permitrenewal
provisionsprovidefor unnecessarilycomplexcomplianceandadministration
requirements;

(b) inconsistencyandinflexibility in theoperationof certainproceduresin theAct for
gatheringinformationrequiredfordeclarationsundertheConvention;

(c) anunnecessaryrequirementfor all notifiers to providereports,so that reportsmay
not berequiredfromcertainclassesof notifiers; and

(d) potentialfor non-compliancewith permit transferprovisions.

Objectives

2. TheBill addressesthefollowing objectives:

(a)improvetheoperationof theChemicalWeaponsAct, basedon theexperience
gainedin its initial implementation;

(b) simplify administrationof theAct andimprove compliancewith it;

(c) reducetheadministrativeburdenon industriesaffectedby treatyobligations;and

(d) implementAustralia’sobligationsundertheConventionmoreeffectively.

Options

3. To theextentthat theBill seeksto introducechangeswhich shouldaid compliance
with the ChemicalWeaponsAct, anon-regulatoryalternativewould bea systemof
ongoinginformal communicationbetweenCWCOandrelevantcompaniesor
organisations.The regulatoryoptionshavebeenidentifiedasmechanismsto
automatetheprocessof permit renewal,andto requirenotification of permit transfers
by bothparties.

4. Otherissuesidentifiedabovearenotsuitedto non-regulatorytreatment.

5. To addressthe issueidentifiedat 1(b) above,theregulatoryoptionproposedis the
consistentuseof provisionsin eitherthe ChemicalWeaponsAct, or in regulations,to
specifythetypesof applications,noticesandreportsthatarerequiredto beprovided,
andtheir timing. Thedetailsof informationto begiven in thoseapplications,notices
or reportsareto be setout in formsapprovedby theDirector.



Impact Analysis

, 6. Approximately100 Australiancompaniesandorganisationsmaybedirectly
affectedby theroutine requirementsof theChemicalWeaponsAct, andall could be
affectedin a minorway by oneor moreof the issuesidentifiedforanalysis.Theseare
mostlycompaniesin thechemicalindustry,andarelocatedin all mainlandstates.
Around20 holdpermitsundertheAct, includingcompaniesin thechemical,foam
rubberandtextile industries,as well asseveralnon-commercialorganisations.

7. Theregulatorymeasuresidentifiedto promotecompliancewith the Chemical
WeaponsAct (automationof thepermit renewalprocess)affectall companiesand
organisationsrequiringpermits,andshouldproducea modestreductionin the
compliance-relatedadministrativeburden.Thechangesshouldalsobring a small
reductionin administrativeeffort for CWCO,howeverthevery small sizeof that
Office provideslittle opportunityfor actualsavingsto berealised(rather,thechanges
will enhancethecapacityof the Office to meetworkloadwithin existingresources).

8. Thepracticalimpactfor businessandgovernmentof the identifiednon-regulatory
measuresto promotecompliance(ongoinginformal communication,andtheneedfor
businessesto regularly considerwhethertheymayhaveparticularobligations,andto
respondto CWCO), is consideredto be greaterthanthatof theregulatoryproposal
which hasbeenidentified.

9. Theproposalto improve consistencyand flexibility in theadministrationof the
ChemicalWeaponsAct (replaceregulationswith forms approvedby theDirectorfor
settingout information requiredfor declarationsof pastyear activities,andfor any
periodicor specialreports),will affectthegroupof around20 permitholdersreferred
to above. Thereshouldbe no additionalcomplianceburdenforbusinessfromthese
changes,as thesamereportingobligationswould benormally beapplied,whether
theyareeffectedthroughregulationsor approvedforms. The purposeof thechanges
is to simplify thetaskof amendingandupgradingreportingrequirementsas
experiencedevelops,which mayhelpto achievesomestreamliningin compliance
requirements.

10. Around 55 companiesin thechemicalindustryarenotionally affectedby the
proposedremovalof certainreportingrequirementsfollowing themaking of a
notificationundertheChemicalWeaponsAct. However,theamendmentremovesan
obligationthatis not requiredto meetAustralia’streatyobligations,andwhichhasnot
beenenforcedto date.

11.All permit holdersundertheChemicalWeaponsAct arepotentiallyaffectedby
proposalto requirethat theMinisteris notified whenapermit is no longerneeded
becauseof the saleor transferof a businessoperation. However,thecompliance
burdenassociatedwith this requirementis assessedasnegligible.

Consultation

12.During thepreparationof theBill CWCOwroteto eachof the approximately20
companiesandorganisationsaffectedby theproposedchangein thepermit cycle in



the Act, seekingcommentson thatspecificproposal.Commenton otherproposals
wasalso invited, from informationprovidedat CWCO’sinternetsite. No response
wasreceivedin themonthin whichcommentswere invited.

13. Two peakbodiesof thechemicalindustrywerealsoconsulted,with comments
soughton thefull rangeof proposals.A responsewasprovidedby thePlasticsand
ChemicalsIndustriesAssociation.Theresponseincludedquerieson detailsof the
effectof someproposals,butwassupportiveof the initiatives overall- especially
thosewhich aim to clarify existinguncertaintiesabouttechnicalmatterscoveredby
theChemicalWeaponsAct. A particularsuggestionin that response,dealingwith
confidentialityof informationacquiredduring anyinspection,hasbeenincorporated
into theBill.

Conclusionand RecommendedOptions

14. The analysisof optionshasresultedin thefollowing amendmentsbeing included
in theBill:

(a) Replacementof theyearlypermitcycle of theChemicalWeaponsAct, sothat
permitsmaybe valid for up to five full calendaryears. Provisionfor facility
operatorsto retaina permitbeyondtheyearin which thepermitactivity ceasedor
fell belowthresholds;

(b) Replacementof regulationswith approvedformsfor settingoutinformation
requiredfor declarationsof pastyearactivities,and forany periodicor special
reports;

(c) Amendmentof therequirementfor all notifiers to providereports,so that reports
maynotberequiredfrom certainclassesof.notifiers; and

(d) Amendmenttopermit transferprovisionssothatnotificationmustbegivenby the
transferor.

Implementation and Review

15. Effectiveimplementationof amendmentswill beassistedthroughthe inclusionof
informationon them in public documentssuchasthe Guideto theChemicalWeapons
Conventionfor AustralianIndustrythat is producedeachyear,aswell asthroughthe
internetsiteof theChemicalWeaponsConventionOffice. Companiesand
organisationsthatareaffectedby certainamendmentswill be informeddirectlyof the
changes.

16. The ChemicalWeaponsConventionis a relativelynew,andquitecomplex,
instrument. CWCOmaintainsongoingreviewof themechanismsthroughwhich its
objectivesareimplemented.Theprovisionsof theBill area directresultof such
review,whichincludesongoingconsultationwithaffectedindustry,andindustry
bodies.

17. Regularreportingon theimplementationof theChemicalWeaponsAct is
includedin theannualreportof theDirector.



ABBREVIATIONS

Thefollowing abbreviationsareusedin this explanatorymemorandum:

ChemicalWeaponsAct : ChemicalWeapons(Prohibition)Act 1994

Director : Directorof theChemicalWeaponsConventionOffice

CWCO : ChemicalWeaponsConventionOffice

Permit : PermitgrantedundertheChemicalWeaponsAct

Organisation : Organizationfor theProhibitionof ChemicalWeapons

Convention : ConventionontheProhibitionon theDevelopment,
ProductionandStockpilingandUseof Chemical
Weaponsandon theirDestruction

NOTESON CLAUSES

Clause1 ShortTitle

1. Thisclauseprovidesfor theBill to becitedastheChemicalWeapons(Prohibition)
AmendmentAct 1997.

Clause2 Commencement

2. ThisclauseprovidesthatItemsspecifiedin theclausecommenceon aday tobe
fixed by proclamation,exceptthatif not earlierproclaimedthey commenceon theday
thatfollows aperiodof 6monthsafter theAct receivestheRoyalAssent. The
remainingprovisionscommenceonRoyalAssent.

Clause3 Schedules

3. This clauseprovidesthateachAct setoutin the Scheduleis amendedassetout ifl

theapplicableitemsin the Schedule.

SCHEDULE!

Items 1-3 - Definitions

4. Item 1 amendssubsection7(1) theChemicalWeaponsAct to includeadefinition
for adatastoragedevice,beingamediumwhichmaybeusedfor electronic
transactionssuchaspermit applications,notificationsor reportsunderthatAct.‘ 5. Item2 amendsthe definitionoffacility agreementin the ChemicalWeaponsAct to
includean arrangementaswell asan agreement.Thisbringsthedefinition into line
with thatusedin theConvention.In combinationwith Items52 and53 thisprovides
for Australiato enterinto a ‘facility agreement’aseitheratreatystatusinstrument,or
asaless-than-treatystatusarrangement.



6. Item 3 amendssubsection7(1) of theChemicalWeaponsAct sothat thedefinition
of a permit includesa permit renewedundernewsection1 9A (seeItem 13).

Item 4 - Electroniclodgment I
7. Item4 insertsa newsection8A to providefor applications,notificationsor reports
undertheChemicalWeaponsAct to be madein electronicformat. TheDirectormay
specifyassociatedtechnicalrequirements,includingrequirementsfor authenticating
that an application,notificationor reportwassentby a particularperson,andthat its
contentsareassentby thatperson.

Item 5 - Regulationsmaydefineconsumption,processingandproductionof
chemicals

8. Item 5 insertsa newsection8B to providefor regulationsto bemadedefining the
precisemeaningsfor thetermsproduction,processingandconsumption.While these
termshavebeengiven definitionsin thetext of theConvention,their practical
applicationfrequentlyrequiresclarification. Clarificationsmaybeengivenformal
statusthroughtheorgansof theOrganisation. Theseneedto beableto be effectedin
legislationsothatAustralia’sConventionobligationscanbe implementedin an
internationallyacceptedandtechnicallycoherentmanner.

Item 6 - Regulationsmayprescribemethodsfor working outamountsof
chemicals

9. Item 6 of theBill insertsnew subsections10(3) to 10(9) to providefor regulations
to prescribedetailsof themethodsby whichquantitiesof chemicalsareto be
calculatedfor thepurposesof theAct. Theseamendmentsensurethat Australiahasa
sufficientlegalbasisto compile informationfor inclusionin declarationsrequiredby
theConvention. In their absence,thedefinitionsof facilities subjectto permitand
notificationrequirementsareambiguousin respectof certaintechnicalissues.
Clarificationof ambiguitiesmaybe givenformalstatusthroughtheorgansof the
Organisation.Thenew subsectionsprovidefor suchclarificationsto be giveneffect,
so that Australia’sConventionobligationscanbeimplementedin an internationally
acceptedandtechnicallycoherentmanner.

10. Theamendmentsrelateto thecollectionof informationby CWCOfor the purpose
of preparingdeclarationsmadepursuantto Article VI of theConvention.Issuesthey
addressinclude theneedfor theability to: I
(a)apply thresholdson theconcentrationof a scheduledchemicalin a productwhen

determiningwhatfacilities requirepermits;

(b)determinethebasison whichconcentrationis assessed;and

(c)clarify whatchemicalproductsdo or donotfit thedefinitionof a discreteorganic
chemical.



Items 7 and 8 - Outline of Part 3

P
11. Items 8 and9 makeconsequentialamendmentsto subsections15(2) and (3)
respectivelyin light of the introductionof theautomaticpermit renewalmechanismby
new sectionl9A (seeItem 13).

Items9 - 11 - Applicationsfor permits

‘ 12. Item 9 amendssubsection17(1) of theChemicalWeaponsAct to allow for
regulationsprescribingthe timing of permit applications.

13.Althoughthe amendmentmadeby Item 9 providesfor thetiming of permit
applicationsto beprescribed,it is probablesomeapplicationswill notbereceivedin
time. Theamendmentmadeby Item 11 ensuressuchapplicationsarevalid. In the
absenceof sucha provision,a late applicationwould resultin theneedfor a facility to
ceaseoperationsforup to a yearbeforea valid applicationcouldbe made.

14. In thecaseof a permitapplicationmadeundersection 17 aftertheprescribedday
(seeItem 9) thenote insertedby Item 11 providesfor a form of penalty,suchthat the
Directormay namethe applicantin theDirector’s annualreport.

Item 12 - Grant of permits

15.Section18 of theChemicalWeaponsAct providesfor the Ministerto granta
permit after anapplicationhasbeenreceived,anddealswith theperiodit is in force.
Theamendmentat Item 12 replacesexistingsubsections18(2), (3) and(4) with new
subsections18(2), (3) and(4) with thefollowing effect:
(a) theprovisionsaremadeconsistentwith the automaticpermit renewalprovisions

in newsection19A;
(b) provisionsassociatedwithentry into force of theConvention,andno longer

required,arerepealed;and
(c) inappropriatelimitationson theyearin respectof whicha permitmaybe granted

areremoved.

Item 13 - Automatic renewal of permits

16. To simplify theadministrationof the systemof permits,Item 13 insertsa new
section19A into theChemicalWeaponsAct, which providesfor theoneyearpermits

P grantedundersection18 to be automaticallyrenewedat theendof eachyear,up to a
maximumof 4 times.A permitcanhaveeffect for 5 yearsbeforea renewal
applicationis requiredto bemade.

Items14 and15 - Non-automatic renewal of permits

17. Item 14 repealssubsection20(1) of theChemicalWeaponsAct andsubstitutes
newsubsections20(1),(1A) and(1B) to removetherequirementfor permit holdersto
apply to renewtheir permiteachyear,andprovidefor suchapplicationto bemade
onceevery 5 years. It alsoprovidesthata renewalapplicationis not invalid if made
late,but that theDirectormaynamethe applicantin theDirector’s annualreport.



18. Item 15 makesa consequentialamendmentto subsection20(5)in light of new
subsection19A andtheamendmentof subsection20(1) (seeItems 13 and14).

Item 16 - Transfer of permits — notification by previouspermit holder I
19. Item 16 amendstheChemicalWeaponsAct by insertingnewsection24A, which
requiresa permitholderto notify theMinisterif it will no longerbetheoperatorof a
permit facility.

Item 17 - Noticeof certain decisions

20. Item 17 amendssection26 of theChemicalWeaponsAct to includea decision
undernew subsection18(3) asto whena permitcomesinto force asa decision
reviewableby theAdministrativeAppealsTribunal.

Items 18-20- When is a notification required?

21. Items 18-20 areconsequentialamendmentsto subsection28(1)andparagraphs
28(2)(a)and28(4)(a)of theChemicalWeaponsAct sothey areconsistentwith the
operationof theautomaticrenewalof permitsundernew section 1 9A.

Items 21 and 22 - Production of hydrocarbons or explosives

22. Item 21 amendssubsection28(7)of theChemicalWeaponsAct so that
clarification of thepracticalmeaningof theexemptionfor productionof hydrocarbons
andexplosivescanbesetout in regulations.The effectof theexemptionsetout in
existingsubsection28(7)canleadto resultsnotfully consistentwith theobjectand
purposeof theConvention. Clarificationof this maybe consideredby theorgansof
theOrganisation,andcanbe effectedthroughtheregulations.

23. Thetermsexplosiveandhydrocarbonarenot definedin theChemicalWeapons
Act, or in theConvention.Clarificationof thesetermsmaybeconsideredin the
organsof the Organisation.Item 22 addsnew subsection28(8)to theChemical
WeaponsAct, providingforanyclarificationto beimplementedthroughregulations.

Items23 - 25 - Making of notificationsrequired under section28

24. Item 23 amendssubsection29(1)of theChemicalWeaponsAct to allow anotice
tobe givento CWCOotherthanin written form,for examplein electronicformat.

25. Item 24is a technicaldraftingamendmentto subsection29(2)of theChemical
WeaponsAct, providing for theexpressionof a regulationprescribingthetiming of
notifications is in a morereadableform and is consistentwith expressionusedin other
regulations.

26. Subsection29(4) of theChemicalWeaponsAct is consequentiallyrepealedby
Item 25 toensureconsistencywith the automaticrenewalprovisionin newsection
19A (seeItem 13).



Items26 - 29 - Record keepingand reporting obligations

‘ 27. Item 26 repealssubsection30(1)of the ChemicalWeaponsAct andinsertsa new
subsection30(1), correctingthepreviousreferenceto a facility thathasbeennotified
to theMinisterundersection28 in respectof a particularyear. Thatreference
unnecessarilyincludedfacilities notified undersubsection28(6) in its coverage,and
incorrectlyreferencedtheparticularyearastheyearafterthe yearthat relevant
activitiestookplace.

28. Items27 and28 amendparagraphs30(2)(a)and30(2)(c)of theChemical
WeaponsAct andinsert newparagraph30(2)(d)to allow for theform andcontentof
reportsmadepursuantto subsection30(2) to be definedin an instrumentof approved
forms,in placeof regulations.

29.Subsection30(5)of theChemicalWeaponsAct is repealedby Item 29,
consequentto amendmentsmadeby Items27 and28.

Items 30 and 31 - Routine international complianceinspectionsof Schedule1
facilities

30. Item 30amendssubsections39(2) and39(3) of theChemicalWeaponsAct to
removeany implicationthat thefunctionsof aninternationalinspectorduringan
internationalcomplianceinspectionaresecondaryto thoseof a nationalinspector.

31. Item 31 insertsa noteat theendof section39 pointingto provisionsof the
Conventionclarifying theobligationsof a national inspectorin avoiding anydelayor
hindranceto theconductof aninternationalcomplianceinspectionwhichcouldbe
occasionedby his/herabsence.

Item 32 - Routine international complianceinspectionsof facilities dealing with
Schedule2 chemicals

32. Item 32 amendsparagraph40(1)of theChemicalWeaponsAct to providefor the
possibilityof an internationalcomplianceinspectiontakingplacein theyearbefore
thatwhenabove-thresholdactivities areto takeplace. Thischangeis madeto deal
with thepossibilitythata declarationmadeto theOrganisationlate in oneyear(eg.
October)of activities anticipatedfor thefollowing year,couldtrigger aninternational
complianceinspectionbeforethatyearhasbegun.

33. Item 33 amendssubsections40(2)and40(3)of theChemicalWeaponsAct to
removeanyimplicationthat thefunctionsof aninternationalinspectorduring an
internationalcomplianceinspectionare secondaryto thoseof a national inspector.

P
34. Item 34 insertsa noteat theendof section40 pointingto provisionsof the
Conventionclarifying theobligationsof a national inspectorin avoiding anydelayor
hindranceto theconductof aninternationalcomplianceinspectionwhichcouldbe
occasionedby his/herabsence.



Items35 - 37 - Routine international complianceinspectionsof facilities dealing
with Schedule3 chemicals

35. Item 35 amendssubsection41(1)(a)of the ChemicalWeaponsAct to providefor I
thepossibility of aninternationalcomplianceinspectiontakingplacein theyear
beforethatwhenabovethresholdactivities areto takeplace. Thischangeis madeto
dealwith thepossibilitythat a declarationmadeto theOrganisationlate in oneyear
(eg. October)of activitiesanticipatedfor thefollowing year,couldtriggeran
internationalcomplianceinspectionbeforethat yearhasbegun.

36. Item 36 amendssubsection41(2)of theChemicalWeaponsAct to removeany
implicationthat thefunctionsof aninternationalinspectorduring aninternational
complianceinspectionare secondaryto thoseof a national inspector.

37. Item 37 insertsa noteat theendof section41 pointingto provisionsof the
Conventionclarifying theobligationsof a national inspectorin avoidinganydelayor
hindranceto theconductof an internationalcomplianceinspectionwhich could be
occasionedby his/herabsence.

Items38 - 40 - Routine international compliance inspectionsof OCP facilities

38. Item 38 repealssubsection42(1)of the ChemicalWeaponsAct andsubstitutesa
new subsection42(1) to correctanerroneousreferenceto theperiod in which an
internationalcomplianceinspectionmaytakeplace,andto moreaccuratelydefinethe
possiblebeginningandendof thatperiod.

39. Item 39 amendssubsection42(2) of theChemicalWeaponsAct to removeany
implicationthat thefunctionsof aninternationalinspectorduringan international
complianceinspectionaresecondaryto thoseof a nationalinspector.

40. Item 40 insertsa note atthe endof section42 pointingto provisionsof the
Conventionclarifying theobligationsof a nationalinspectorin avoiding anydelayor
hindranceto theconductof aninternationalcomplianceinspectionwhich couldbe
occasionedby his/herabsence.

Items41-44 - Functions of national and international inspectorsduring an
internationalcomplianceinspectionandachallengeinspection

41. Items41 and42 amendsection43 andsubsections47(3)of the Chemical I
WeaponsAct respectivelyto removeanyimplicationthat thefunctionsof an
internationalinspectorduringa challengeinspectionaresecondaryto thoseof a
nationalinspector.

42. Item 43 insertsa note attheendof section47 pointing toprovisionsof the
Conventionclarifying theobligationsof a nationalinspectorin avoidingany delayor
hindranceto theconductof a challengeinspectionwhich couldbe occasionedby
his/herabsence.



43. Item 44 amendssubsections48(4) and(6) of theChemicalWeaponsAct to
removeanyimplicationthatthefunctionsof an internationalinspectorduring a
challengeinspectionare secondaryto thoseof a national inspector.

Items45-49 - Clarification procedures

44. Item 45 repealssubsection49(4)of theChemicalWeaponsAct andsubstitutesa
new subsection49(4) to provideaflexible mechanismfor determiningthe‘ modificationsto challengeinspectionproceduresthatwill be appliedduring a
clarificationinspectionpursuantto subsection49(3). Thenew subsection49(4)
permitsthe Directorto selectfrom a menuof possiblemodificationsset out in the
regulationsasappropriatefor anindividual inspection.

45. Items46 and47 amendsubsection49(8) of theChemicalWeaponsAct to correct
reversedreferencesto “anotherStateParty” and“a foreigncountry”respectively.

46. Item 48 amendssubsection49(10)of theChemicalWeaponsAct to providea
flexible mechanismfor determiningthemodificationsto challengeinspection
proceduresthatwill beappliedduringa clarificationinspectionpursuantto subsection
49(10).Theamendedsubsection49(10)permitstheDirectorto selectfrom a menuof
possiblemodificationssetout in theregulationsas appropriatefor an individual
inspection.

47. Item 49 addsnew subsection49(12),which hastheeffectof requiringthe Director
to considerthe suitability of anymodificationsdeterminedundernew subsections
49(4) and(10) in relationto eachindividual inspection.

Item 50 - Duration of inspectionperiod

48. Item 50 repealssubsection53(3) of theChemicalWeaponsAct andsubstitutes
new subsections53(3) and(4) which providefor theregulationsto prescriberulesfor
determiningwhenan internationalcomplianceinspectionor a challengeinspection
startsandendsfor thepurposesof section53.Thechangepermitsthetimely
implementationof any clarificationsthatmaybe agreedin theorgansof the
Organisationasto whethercertainactivitiesare consideredto be inspectionactivities
for thepurposesof thetimelinessetout in theConvention.

Item 51 - Challengeinspectionwarrant to authorise presenceof an observer

49. Item 51 amendssection55 of the ChemicalWeaponsAct to removeany
implicationthat thefunctionsof an internationalinspectorduring an international
complianceinspectionare secondaryto thoseof a nationalinspector.

Items 52 and 53 - Facility agreements

50. Items 52 and53 amendsubsections76(1),(2) and(3) of theChemicalWeapons
Act to makethemconsistentwith thedefinitionoffacility agreementin the
Verification Annexof theConvention,andtheamendeddefinitionin subsection7(1)
(seeItem 2). In combinationwith Item2 this providesfor Australiato enterinto a



facilityagreementaseitheratreatystatusinstrument,or asa less-than-treatystatus
arrangement.

Item 54 - False or misleadingstatementsand documents I
51. Item 54 amendssection80 of theChemicalWeaponsAct sothat theoffenceof
making a falsestatementprovidedfor in subsection80(1) extendsto statementsmade
on a datastoragedevice,or by way of electronictransmission.

Item 55 - Annualreportby Director I
52. To providefor a form of penaltyin theeventthatapplicationfor a permitor
renewalis madeafter theprescribedday, Item 55 insertsa new subsection96(lA).
ShouldtheDirectorconsiderit warranted,thelate applicantmaybe namedin the
annualreport. (SeealsoItems 11 and14)

Items56 - 58 - Registerof Permits and Notifications

53. Items56, 57 and58 makeconsequentialamendmentsto subsections98(2), (5) and
(7) respectivelyin light of the introductionof the automaticpermit renewal
mechanismby new section19A (seeItem 13).

Item 59 - Privilegesand immunities of other persons

54. Item 59 insertsnew section 1O1Binto theChemicalWeaponsAct to providefor
regulationsto prescribeprivilegesandimmunitiesfor a widerclassof persons,
consistentwith Australia’sobligationsunderits agreementwith theOrganisation
madeunderparagraph50 of Article VIII of theConvention.Mostprivilegesand
immunitiesrequiredby thatAgreementcanbe effectedthroughregulationsunderthe
InternationalOrganisations(PrivilegesandImmunities)Act 1963(International
OrganisationsAct), butto dealwithcaseswherethe coverageof that Act maybe
insufficient,regulationsundertheChemicalWeaponsAct will be ableto be used.
Wherea personmentionedin theagreementwith the Organisationis to have
privilegesandimmunitiesequivalentto an internationalinspector,andthescopeof
theInternationalOrganisationsAct is insufficient, regulationsunderthe Chemical

WeaponsAct canbeused.

Items60-71 - Secrecy

55. Item 60 amendssubsection102(1)of the ChemicalWeaponsAct to introducethe
termeligible person,beinga personwho may,in theperformanceof theirduties,need
to haveaccessto information acquiredin the administrationof the ChemicalWeapons
Act.

56. Item 61 adds“any CommonwealthOfficer” tothelist of classesof personswho
areeligible personsfor thepurposesof section102 of theChemicalWeaponsAct.

57. Item 62 makesa consequentialamendmentto subsection102(2)of the Chemical
WeaponsAct to makeit consistentwith theadoptionof thetermeligible person.



58. Item 63 amendsparagraphl02(2)(a)of theChemicalWeaponsAct to focusthe
scopeof section102 on information thatis confidentialin nature.

59. Item 64 makesa consequentialamendmentto paragraph102(2)(a)of theChemical
WeaponsAct to makeit consistentwith theadoptionof theterm eligibleperson(see
Item 60).

60. Items 65 and66 amendparagraphs102(2)(b)and (c) of the ChemicalWeapons
Act respectivelyto focusthe scopeof section 102 on documentsand informationthat
are confidentialin nature.

61.The penaltyin subsection102(2)of the ChemicalWeaponsAct is repealedby
Item 67.

62. Item 68 makesa consequentialamendmentto subsection102(3)of the Chemical
WeaponsAct to makeit consistentwith the adoptionof thetermeligible person(see
Item 60).

63. Item 69 insertsnew subsections102(3A), (3B), (3C) (3D) and(3E) into the
ChemicalWeaponsAct to provideprotectionfor anyconfidentialinformation
gatheredthroughthe administrationof theAct which needsto bepassedto a person
otherthananeligibleperson(seeItem 60) for thepurposesof theAct, or for the
purposeof complyingwith Australia’sobligationsunderthe Convention. Thatperson
may notmakea recordof the informationordivulge or communicateit to anyperson
or court, unlessit is necessaryfor thepurposesof theAct, or for thepurposeof a
prosecutionforanoffenceagainsttheAct.

64. Item 69 alsoinsertsnew subsection102(3E)to providefor a penaltyfor offences
againstsection102 of the ChemicalWeaponsAct.

65. Item 70 insertsnew subsections102(4A)and(4B) into theChemicalWeapons
Act,whichprovidethatanyinformationor documentacquiredby aneligibleperson
in thecourseof aninspectionunderPart5 of theAct is takento be confidentialfor the
purposesof section102, unlesstheinformationor documentis alreadyavailableto the
public,or thepersonto whomit relatesindicatesthat it is not confidential.

66. Item 71 amendssubsection102(5)of the ChemicalWeaponsAct to definethe
meaningof thetermCommonwealthOfficerusedin section102 (seeItem 61).

Item 72 - Application of amendments— sections17 and96 of the Chemical
Weapons(Prohibition) Act1994

67. Item 72 providesfor arrangementsin relationto anyapplicationsundersections17
of theChemicalWeaponsAct madeafterthecommencementof Item 72.

Item 73 - Application of amendments— section18 of the ChemicalWeapons
(Prohibition) Act1994

68. Item 73 providesfor arrangementsin relationto anypermitgrantedundersection



18 of the’Chemical\%eaponsAct afterthecommencementof Item 73.

Item 74 - Application of amendments— section53 of the ChemicalWeapons
(Prohibition) Act 1994 1
69. Item 74 providesfor transitionalarrangementsfor therepealof subsection53(3)
(whichdealswith determiningwhenaninspectionbeginsandends)of the Chemical
WeaponsAct in relationto aninternationalcomplianceinspectionor challenge
inspection.

Item 75 - Application of amendments— section 102 of the ChemicalWeapons
(Prohibition)Act 1994

70. Item 75 providesfor theamendmentsto subsections102(1),(2) and(3) in the
ChemicalWeaponsAct to haveeffectonly in relationto informationacquiredor
documentsgiven afterthecommencementof Item 75.
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