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CRIMES(CHILD SEXTOURISM) AMENDMENT BILL 1994

GENERAL OUTLINE

ThisBill amendsthe CrimesAct1914 (“the PrincipalAct”) by insertingnew Part
HLk. Theprimarypurposeof the newPartis tocreateoffencesaimedatAustralian
nationalsand residentswho engagein sexualrelationswith childrenoverseasandat
thoseinvolved in theorganisationandpromotionof child sextourism.

Division2 of new PartLIlA createsthe followingoffences:-

(a) prescribedsexualoffencesconmthtedoverseasagainstchildrenunderthe
ageof 16 years;

(b) aggravatedsexualoffencescommittedoverseasagainstchildren underthe
ageof 12 years.

Division 3 providesthatit will be adefenceto:

(a) all offencesunderDivision 2 if a valid andgenuinemarriageexisted
betweenthe defendantandthe child andthedefendantbelievedthatthe
child consentedto the relevantconduct;

(b) theoffencesinvolving children betweenthe agesof 12 and 16 if at the
time of therelevantconductthe defendantbelievedthat the child was
over 16 yearsand thatthe child consentedto the conduct.

Division 3 alsocontainsprovisionsdesignedto ensurethatabeliefin achild’s
consentwill not be lightly inferred.

Division4 createsoffencesof encouragingandbenefiting fromconductof thekind

that wouldconstitutean offenceunderthe proposednew Part.

To facilitatethe prosecutionof offencesunderthisPart,andto minimisethecosts
involved,Division 5 providesfor the takingof evidencefromoverseaswitnessesby
satellitevideolink.

Division6 insertsprovisionsto assistin the conductof trials underthe proposedPart,
includingaprovisionwhich allowsthejury to makeafinding thatachild is under12
or betweenthe agesof 12 and16, wherethereis insufficient evidenceto determine



thechild’spreciseage;aprovisionallowing thejury to returnalternativeverdictsin
certaincases,andaprovisionallowing thejudgeto terminatethe trial anddischarge
thejury to pennitanew trial in circumstanceswheretheevidenceatthe trial
indicatesthatthe defendantin factcommittedadifferentoffencefrom thatwith
which he or sheis charged.

FINANCIAL IMPACT

It is not anticipatedthat theBill will occasionany additionalcoststo the

GovernmentThecostsof anyprosecutionswill comefrom the budgetary
allocationsfor the AustralianFederalPoliceandtheOffice of the Directorof Public
Prosecutions,which will be conductinginvestigationsandprosecutionsunderthe
proposedlegislation.
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NOTES ON CLAUSES

PART 1 - INTRODUCTORY

Clause 1 - Short title

This is a formal provisionidentifying the CrimesAct 1914 as“the PrincipalAct” and
providingfor thisAct to becited as the Crimes(ChildSexTourism)AmendmentAct
1994.

Clause 2 - Commencement

All provisionsof the proposedlegislationare to commenceon the dayon which it
receivesthe Royal Assent.

Clause3 - Insertion of new Part lilA

Thisclauseinsertsnew PartlilA in the PrincipalAct.

Division I - Preliminary

Proposedsection SOAA - Interpretation

Proposedsubsection5OAA(1) defineswordsandexpressionsusedin this Part.

“act of indecency”. Themeaningof thisexpressionis clarified in proposed
subsection5OAB(3).

“Australia” is definedto includetheexternalTerritories.

“induce” meansto induceby threats,promisesor otherwise. The expressionis used
in proposedsectionsSOBC,5OBD, SOBG andSOBII.

“offence”. For the purposesof the proposedPartthis expressionhastheextended
meaningprovidedin proposedsubsection5OAA(2).

(
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“sexual intercourse”hasthe meaninggiven to thatexpressionby proposedsection
5OAB.

“vagina” is definedto includeany part of a femaleperson’sgenitaliaanda

surgicallyconstructedvagina. The expressionis usedin proposedsection5OAB.

Proposedsubsection5OAA(2) providesthat a referencein this Part(exceptif that
referenceoccursin proposedsection50DB)to an offenceagainstthe Partor a
particularprovisionof it, includesareferenceto theinchoateandsecondaryoffences
undersections5,6,7 andparagraph86(1)(a)of the PrincipalAct (which include
offencesfor aiding and abetting,attemptsandconspiracy)andto an offenceagainst
proposedsection50DB (for encouragingconductof a kind that would constitutean
offenceagainstthis Part).

ProposedsubsectionS0AA(3) providesthata referencein proposedsection50DB to
an offenceagainstthe Partor aparticularprovisionof it doesnot includea reference
to an offencebecauseof section5 of the PrincipalAct. It is not considered
appropriateto extendcriminal responsibilityfurtherin relationto proposedsection
50DB by applying it to the preliminaryoffencescreatedby section5.

Proposedsubsection5OAA(4) providesthatsection7A (incitement)doesnot apply
to any of the offencescreatedunderthis Part. This is becauseproposedsection
50DB appliesto all theoffencescreatedby the Part(exceptitself) andperforms,in
relationto thoseoffences,an equivalentfunction to section7A of the PrincipalAct.
It alsocarriesamoreseverepenaltythansection7A (amaximumof 10years
imprisonmentasopposedto 1 year).

Proposedsubsection5OAA(5) providesthat paragraph86(1)(a) of the PrincipalAct

doesnot apply to an offenceagainstproposedsection50DB. Paragraph86(1)(a) is
disappliedbecauseproposedsection50DB, althoughit createsa substantiveoffence,
subsumesconductcoveredby the offenceof conspiracy. It is not considered
appropriatetoextendcriminal responsibilityfurtherin relationto this offenceby the
applicationof preliminaryoffences.

Proposedsection SOAB - Meaning of “sexual intercourse” and “act of
indecency”

ProposedsubsectionSOAB(1) providesa definition of the term“sexual intercourse”.
The expressionis usedin the offencescreatedunderDivision 2of this Part. As the

definition is exhaustive,conductof asexualnaturewhich doesnot fall within anyof
the conductlisted in paragraphs5OAB(1)(a) to (e),will not amountto sexual
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intercoursefor the purposesof the offencesthat usethat term(althoughtheconduct
mayamountto an actof indecencyfor thepurposesof the offencesunderproposed
sections5OBE, SOBF,5OBG and5OBH).

Proposedsubsection5OAB(2)makesit clearthatactscarriedout for aproper
medical,hygienicor lawenforcementpurposewill not amountto sexualintercourse
for thepurposesof thenew Part.

ProposedsubsectionSOAB(3) is in similar termsto subsectionSOAB(2) making it
clearthatactscarriedout for apropermedical,hygienicor law enforcementpurpose
will not amountto actsof indecencyfor the purposesof the newPart.

Proposedsection SOAC - Personswho may be prosecutedfor an
offence committed overseas.

Thisprovisionlimits the personswhomaybeprosecutedunderthis Partforconduct

committedoverseas.They arepersonswho,atthe timeof the relevantactor
omission,are:(i) Australiancitizens;(ii) residentsof Australia(includingresidentsof
theexternalTerritories);(iii) companiesincorporatedunderAustralianlaw or; (iv)
companieswhoseactivitiesarecarriedon principally in Australia.

The provisiondoesnot limit thepersonswhomaybe prosecutedfor an offence
committedwithin Australia. Foreignvisitorsin Australiawhopromote,encourageor

organisechild sextours,for example,areliable tobe prosecutedfor theoffences
undernew sectionsSODA and50DB.

Division 2 - Sexual offences againstchildren overseas

TheDivision doesnot apply to thesituationwhereachild is only incidentally

presentduring sexualactivity becauseof, for example,crowdedliving conditions. It
is only if the child can be consideredto be involved in or partof the sexualactivity,
or if suchactivity is directedatthechild, thatan offencewill becommitted.

ProposedSection SOBA - Sexual intercoursewith child under 12 while
overseas

This provisionmakesit an offencefor an Australiancitizenor residenttoengagein
sexualintercourse(asdefined)with achild underthe ageof 12 years,whilst outside
Australia. It providesamaximumpenaltyof 17 yearsimprisonment.
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Proposedsection SORB - Sexual intercoursewith child 12-15 years
while overseas

This provisioncreatesanoffencein similar termsto section5OBA, but with respectto
childrenover 12 yearsandunder16 years. It providesamaximumpenaltyof 14
yearsimprisonment.

Proposedsection SORC - Inducing child under 12 years to engagein
sexual intercourse

This provisionmakesit an offencefor anAustraliancitizen or residentto inducea
child underthe ageof 12 yearstoengagein sexualintercourse(asdefined)with a
third person,whilst outsideAustraliaandin the presenceof the Australiancitizenor
resident. For an offenceto becommittedunderthisprovisionthe child mustactually
engagein sexualintercoursewith the third person. The maximumpenaltyfor the
offenceis 17 yearsimprisonment.

Proposedsection SOBD - Inducing child 12-15 years old to engagein
sexual intercourse

This provisioncreatesan offencein similar termsto proposedsection5OBC,but with

respectto childrenover 12 yearsandunder16 years. As in thecaseof proposed
sectionSOBC,anoffenceis onlycommittedunderthisprovisionif thechild actually
engagesin sexualintercoursewith the third person. Themaximumpenaltyfor the
offenceis 14 yearsimprisonment.

Proposedsection SORE - Sexual conduct involving child under 12

This provisionmakesit anoffencefor an Australiancitizen or resident,whilst outside
Australia,to: (i) commitan actof indecencyon,or in thepresenceof achild under12
years;(ii) submitto anactof indecencybeingcommittedon him or herby,or in the
presenceof, achild under12 years;or (iii) engagein sexualintercourse(asdefined)
with a third personin the presenceof achild under12 yearswith the intention of
deriving gratificationfrom thechild’s presenceduringsexualintercourse.The
maximumpenaltyfor the offenceis 12 yearsimprisonment.
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Proposedsection 5OBF - Sexual conduct involving child 12-15 years
old

This provisioncreatesan offencein similar termsto section70,but with respectto
children over 12 yearsandunder16 years. It providesamaximumpenaltyof 10
yearsimprisonment.

Proposedsection SOBG - Inducing child under 12 to be involved in

sexual conduct

ProposedsubsectionSOBG(1) makesit an offencefor an Australiancitizen or

residentto inducea child underthe ageof 12 yearsto: (i) commit an actof
indecency,outsideAustraliaandin hisor herpresence,but not upon him or her; (ii)
submitto an actof indecencyoutsideAustraliaandin hisor herpresence,but which
is not committedby or upon him or her;or (iii) to be presentwhile athird person
commitsan actof indecencyoutsideAustraliaandin his or herpresence,but whichis
not committedupon him or her. The maximumpenaltyfor the offenceis 12 years

imprisonment.

Proposedsubsection5OBG(2)makesit anoffencefor an Australiancitizen or
residentto induceachild underthe ageof 12 yearsto be presentwhile a third person
engagesin sexualintercoursewith a fourth personoutsideAustraliaandin the
presenceof theAustraliancitizen orresident. Themaximumpenaltyfor the offence
is 12 yearsimprisonment.

Proposedsection 5OBH - Inducing child 12-15 years old to be involved

in sexual conduct

This provisioncreatesoffencesin similar termsto thosecreatedundersub-sections
SOBG(I) and(2), but with respectto children over 12 yearsandunder16 years. It
providesamaximumpenaltyof 10 yearsimprisonment.

(
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Division 3 - Defences

Proposedsection SOCA - Defencebased on belief about age and
consent

Proposedsection5OCAprovidesfor adefenceto the offencesof sexualintercourse
andactsof indecencyinvolving children between12 yearsandunder 16 years(i.e.,
the offencescreatedunderproposedsections5OBB, 5OBD, 5OBF or 5013H). The
defenceappliesif, at thetime of the sexualintercourseor actof indecency,the
defendantbelievedthat(i) the child was 16 or over and,(ii) thechild consentedto
participatingin the relevantconduct,or to beingpresent,asthe casemay be.

Thedefenceis not availablein respectof theoffencescreatedunderproposed
sections5OBA, 5OBC,5OBE, and SOBG whichrelateto children under12 years.

In order toestablishthedefencein proposedsectionSOCA it will not be necessary
for the defendantto prove thathisor hermistakenbelief as to the child’s ageand
consentwasreasonablein the circumstances.However,proposedsectionSOCD
providesthat thejury maytake reasonablenessinto accountwhendetermining
whetherthedefendantin fact held theclaimedbelief.

Proposedsection 50CR - Defencebased on valid and genuine marriage
and belief about consent

ProposedsectionSOCBprovidesa defenceto all of the offencescreatedunder
proposedDivision 2, including the offencesinvolving children underthe ageof 12

years.The defenceappliesif: (a) atthe timeof the relevantconducta marriage
existedbetweenthe child andthe defendantwhich was valid, or recognisableas
valid,underthe law of the country(i) wherethemarriagewas solenmised,(ii) where
theoffencewas allegedlycommitted,or (iii) of thedefendant’sresidenceor domicile;

(b) themarriagewas genuineatthe time it wasenteredinto; and(c) the defendant
believedthatthe child consentedto participatingin the relevantconductor to being
presentwhilst it was performed,as thecasemaybe. The requirementthatmarriage
be genuineatthe time it was enteredinto is intendedto preventthe useof shamor
fictitious marriagesasadefence.
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Proposedsection 50CC

Proposedsection50CC requiresthe defendantto establishthe elementsof the
defenceon the balanceof probabilities.

Proposed section SOCD

Proposedsection5OCE) providesthatthe reasonablenessof thedefendant’sbelief as
to thechild’s consentis a matterwhich thejury maytake into accountin determining
whetherthemistakenbelief was in factheld.

Proposedsection SOCE - Lack of physical resistancenot conclusive

Proposedsection5OCEensuresthatthe defendantcannotrely solely on a child’s
lackof physicalresistanceto basea belief in the child’s consentto the prohibited
conduct. The provisionmakesit clearthatthejury mayfind thatthe defendantdid
not in fact believethat the child consentedeventhoughthechild offeredno
physicalresistance.

Proposedsection 5OCF - When belief about consentmust be
disregarded.

Thisprovisionis relevantto thebelief in consentrequirementof boththe defenceof
mistakenbelief in age(underproposedsectionSOCA) andthe valid marriagedefence
(underproposedsectionSOCB).

Proposedsection5OCFprovidesthat the defendant’sbelief in consentmust be
disregardedif he or sheknewthatthe consentwasgiven becauseof oneor moreof
the reasonslisted in the provision. Thosereasonsinclude inflicting violenceor
threateningto inflict violenceon the child or on a third person;threateningto
publicly humiliateor disgracethechild or athird person;theeffectsof alcoholor
drugs;anyoneabusinga positionof authorityoverthe child; or becauseof the
child’s inability to understandthe natureof the actperformed.

I
Proposedsubsection5OCF(2) makesit clear thatit will not be necessaryeachtime
the defenceisraisedfor the defendantto establishthatconsentwas not given,or
thathe or shedid not know thatconsentwasgiven, for any of the reasonslisted in
proposedsubsectionS0CF(1). The defendantwill be requiredto showthat the
subsectiondoesnot apply if the evidenceintroducedat the trial tendsto prove that (
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consentwasgiven for oneor moreof thosereasons.If suchevidenceis raisedthe
defendantwill be requiredto prove,on the balanceof probabilities,that the
particularnegatingfactor(s)raisedby the evidencedo not apply, or thathe or she
did not know thatconsentwas causedby it (or them).

Proposedsubsection5OCF(3)makesit clearthat the proposedsectiondoesnot limit
thegroundson which thedefenceof mistakenbelief in age(underproposedsection
5OCA) andthe valid marriagedefence(underproposedsectionSOCB) mayfail. It is
opento the prosecutionto establishthatthe defencefails for someotherreasonnot
specifiedin the proposedsection.

Division 4 - Benefiting from or encouragingchild sex tourism

This Divisioncreatesoffencesspecificallydirectedat the organisersandpromotersof
child sextourism.

Proposedsection SODA - Benefiting from child sex tourism

Proposedsubsection5ODA(l) makesit anoffencefor apersonto performan actor
makeanomission,whetherin Australiaor overseas,with the intention of benefiting
from conductof akind that wouldconstitutean offenceunderthis proposedPart, if

the act(or omission)is reasonablycapableof resultingin the personbenefitingfrom
suchconduct.An offenceis committedagainstproposedsubsectionSODA(l) as
soonas the personperformsthe relevantact (or omission).it is irrelevantwhetherthe
conduct,which would constitutethe otheroffenceunderthis proposedPart,occurs
or hasoccurredandwhetherthat conductwas,or mayhavebeen,committedby a
personotherthanan Australiancitizen or resident.

Themaximumpenaltythatmaybe imposedfor an offenceunderproposed
subsection5ODA(1) is 10 yearsimprisonmentor $60,000.00pecuniarypenaltyfor a
naturalpersonand $300,000.00pecuniarypenaltyfor a body corporate.The
pecuniarypenaltyis calculatedin accordancewith the formulaspecifiedin section
4B of thePrincipalAct.

Proposedsubsection5ODA(2) providesan exampleof an act intendedto becaught
by subsection(1), namely“profiting from an arrangementthatfacilitates...”an
offenceunderthenew Part. However,this is an exampleonly andanyactwhich
fallswithin thetermsof the provisionwill constitutean offenceunderthissection.
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Proposedsection 50DB - Encouraging offence against this Part

Proposedsubsection5ODB(l) is in similartermsto subsectionSODA(l) but
proscribesacts(or omissions)performedwith the intention of “encouraging”
conductof a kind thatwould constitutean offenceunderthis Part(other thanan
offenceunderthissection)if the act(or omission)is reasonablycapableof
encouragingsuch conduct.

Themaximumpenaltyfor this offenceis thesameasthe penaltyprovidedfor
proposedsectionSODA.

ProposedsubsectionSODB(2)definesthe term “encourage”,for the purposesof this
provision, to meanto encourage,incite to, or urge,by any meanswhatever
(including by written,electronicor otherform of communication)ortoaid, facilitate
or contributeto, in anyway whatever. This is an exhaustivedefinitionfor the
purposesof the proposedsection.

Proposedsubsection500B(3)providesexamplesof actscapableof falling within
the termsof proposedsubsection5ODB(l), namely:-

(a) organising an arrangementthat facilitatesan offenceagainstthis Part(but
not including an offenceunderthis section);

(b) assistinga personto travel overseasin order to commitan act that would
constitutean offenceunderproposedDivision 2 of this legislation;and

(c) advertisingan offer so to assistapersonor an arrangementfor soassisting
a person.

As in thecaseof proposedsubsection5ODA(1), theexamplesprovidedareaguide
only and arenot intendedto be anexhaustivelist of the kind of actsthat would be
caughtby the provision.

Division 5 - Video Link Evidence

This Division doesnot providea power to direct thatevidencebe takenby video
link from theExternalTerritories.

I
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Proposedsection 5OEA - When court may take evidenceby video link

Proposedsection5OEA authorisesthe court to direct thata witnessgive evidenceby
video link if all of the following conditionsaresatisfied;namelythat(i) the witnessis
willing to give evidencefrom outsideAustralia; (ii) he or sheis not adefendantin the
proceedings;(iii) the facilities for taking suchevidence(in accordancewith the
requirementsof proposedsection5OED)areor can reasonablybe madeavailableand
(iv) the courtis satisfiedthatit is in the interestsofjusticefor the evidenceto be
takenby video link.

Proposedsection SOEB - When court must take evidenceby video link

ProposedsubsectionSOEB(l) providesthat, subjectto subsection5OEB(2), the court
mustmakean order that the evidenceof a witnessbe takenby video link if (a) the
first threeconditionsspecifiedin proposedsection5OEA havebeenmet and(b) the
court is alsosatisfiedof oneor moreof thefollowing matters;namelythatthe
witness’sattendancein Australiawould (i) causeunreasonableexpenseor
inconvenience;(ii) causethe witnesspsychologicalharm or unreasonabledistress;or
(iii) causethewitnessto becomesointimidatedor distressedthathis or herreliability

as awitness would be significantly reduced.

ProposedsubsectionSOEB(2)providesthatevenif all the requirementsof
subsection5OEB(l) are met,the court mustnot direct thatevidencebe takenby
videolink if it is satisfiedthatit would be contraryto the interestsof justiceto do so.

Proposedsection 5OEC - Motion of parties

This provisionprovidesthat anorder for video link evidencecan only be madeon
the applicationof aparty to the proceedingsand not by the court on its own motion.

Proposedsection SOED - Technical requirementsfor video link

This provisionrelatesto the requirementin paragraph5OEA(c)andprovidesthat
video link evidenceis not to begiven unlessthe placewherethe court is sitting and
the placewhere the evidenceis to be given areeachequippedwith videofacilities to
enablethe personswhom the court considersappropriateto seeand heareachother
via the video-link.
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Proposedsection SOEE - Application of laws about witnesses

ProposedsubsectionSOEE(1)providesthat a witness whogivesvideo link evidence
is takento begiving it atthe placewherethecourtis sitting.

ProposedsubsectionSOEE(2)makesit clearthatthe effectof subsection5OEE(1) is
to apply local Australianlaw to the giving of evidenceby videolink, includinglaws
relatingto the rulesof evidence,procedure,contemptof courtandperjury.

Proposedsection 5OEF - Administration of oaths and affirmations

This proposedsectionprovidesfor the oathor affirmation to be administeredeither
by the Australiancourtoverthe video link or by authorisedofficials atthe place
wherethe witnessis to give evidenceon behalfof the court.

Proposedsection SOEG - Expenses

Thisprovision authorisesthecourt to makeordersfor the paymentof expenses
incurred in connectionwith the giving of evidenceby videolink.

Proposedsection 5OEH - Other laws about foreign evidencenot

affected

Thisprovisionexpresslypreservesthe operationof otherlawsrelatingto the taking
of evidencefrom overseaswitnessesfor the purposesof proceedingsconcerning
offencesagainstthis proposedPart.

Division 6 - Other Rules aboutconductof trials

Proposedsection SOFA - Finder of fact to determinethe ageof victim

Proposedsubsection5OFA(I) providesthat,if thecourt is satisfiedthat thereis
insufficientevidenceto determineachild’sage, thejury may neverthelessfind
beyondareasonabledoubtthatthe child is under 12 yearsor over 12 yearsand
under16 years. In making a finding underthis provision, thejury maytake into
accountany relevantmattersandwhateverevidenceof ageis available,including
thechild’sappearanceanddemeanourandthe evidenceof medicalexperts.
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Proposedsubsection5OFA(2)providesthat adeterminationmadeundersubsection
(I) is takento be a factestablishedby the evidence.

Proposedsection SOFB - Alternative verdicts

This provisionallows thejury to returnalternativeverdictsin certaincaseswhereit is
satisfiedthatthe accusedis not guilty of theoffencechargedbut is guilty of another
offenceundertheproposedPart. The provisioncontainsa tablewhich identifies
mostof thecasesin whichthejury may return an alternativeverdict. If theoriginal
chargeis foran offenceidentified in column I of thetablethejury may, if it is

satisfiedon the evidence,find the defendantguilty of the correspondingoffences
identified in column2. For example,if the original chargeis for an offenceof sexual
intercoursewith achild under12 years(a section5OBA offence),thejury mayreturn
an alternativeverdictfor: (i) sexualintercoursewith achild 12 yearsor older(a
section50DB offence);(ii) anactof indecencywith achild under12 years(a section
5OBEoffence);or (iii) an actof indecencywith achild 12 yearsor older(a section
50BF offence).

Becauseof the operationof proposedsubsection5OAA(2), this sectionwill also
allow alternativeverdictsto be returnedfor secondaryand inchoateoffences.For
example,a personchargedwith attemptingto havesexualintercoursewith a child
underthe ageof 12 (sectionSODA) could be found guilty of attemptingto have
sexualintercoursewith achild overthe ageof 12 (section50DB) or of attemptingto
commitan actof indecencyon a child underthe ageof 12 (section5OBE).

In addition to thisprovision,all StateandTerritorieshavelaws which allow for the
jury to find an accusedguilty of an attemptin circumstanceswhere the completed

offenceis charged.Proposedsection5OGA expresslyprovidesfor the continued
operationof suchlaws so that theywould apply with respectto offencescharged

underthis Part. Therefore,if theoriginal chargeis for acompletedoffenceundernew
sectionSOBA the jury mayon the evidencereturn an alternativeverdict of
attemptingto commitasectionSODA offence.

Proposedsection SOFC - Judgemay direct new trial for alternative
offence

Thisprovision allowsthetrial judgeadiscretionto terminateathai if it appearsto him
or her that(i) thejury mayfind the defendantnot guilty of the offencechargedbut

guilty of anotheroffenceunderthis Part,or that (ii) thedefendantis guilty of another
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offenceunderthisPart,which is punishableby an equalor greaterpenaltyto the
offencecharged. Thediscretionis availableregardlessof whethertheotheroffence
is coveredby the alternativeverdictprovisionsunderproposedsectionSOFB.
However,the discretionmay only beexercisedif thejudgeis satisfiedthatthe
interestsof justicerequiresuchactionandthejury hasnot alreadyretiredto consider
its verdict.

Theprovisionisintended,in part, to avoid any injustice thatmayarisefrom the useof
alternativeverdictsby, for example,denyingan accusedthe opportunity of
preparinga defenceto the ‘alternate’ offencewhich was not availablefor the
charged offence.

If the trial is tenninated under proposed section SOFC,the Crownretainsadiscretion
as to whetherthedefendantwill be presented on the other offence at a later time.

Proposed section SOFD - Double jeopardy

This provision makesit clear that a personis not liable to prosecutionfor an offence
againstthis Partfor conductfor whichhe or shehasalreadybeenconvictedor
acquittedin anothercountryfor offencesagainstthe law of that country.

Proposed section SOGA

This provisionpreservesthe operationof any otherlaw of the Commonwealthor any
law of a Stateor Territory with respectto this new Part.
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