COMPETITION POLICY REFORM BILL 1995

INTER-GOVERNMENTAL AGREEMENTS

CONDUCT CODE AGREEMENT
COMPETITION PRINCIPLES AGREEMENT

AGREEMENT TO IMPLEMENT THE NATIONAL
COMPETITION POLICY AND RELATED REFORMS

APRIL 1995

e

73081 Cat. No.95 4748 7 ISBN 0644 447225 9 780644 447225



Printed by Authority by the Commonwealth Government Printer



CONDUCT CODE
" AGREEMENT

BETWEEN

THE COMMONWEALTH OF AUSTRALIA
THE STATE OF NEW SOUTH WALES
THE STATE OF VICTORIA
THE STATE OF QUEENSLAND
THE STATE OF WESTERN AUSTRALIA
THE STATE OF SOUTH AUSTRALIA
THE STATE OF TASMANIA
THE AUSTRALIAN CAPITAL TERRITORY, AND
THE NORTHERN TERRITORY OF AUSTRALIA '



CONDUCT CODE
AGREEMENT

WHEREAS the Council of Australian Governments at its meeting in Hobart on
25 February 1994 agreed to the principles of competition policy articulated in the report of the
National Competition Policy Review;

AND WHEREAS the Parties intend to achieve and maintain consistent and complementary
competition laws and policies which will apply to all businesses in Australia regardless of
ownership;

THE COMMONWEALTH OF AUSTRALIA

THE STATE OF NEW SOUTH WALES

THE STATE OF VICTORIA

THE STATE OF QUEENSLAND

THE STATE OF WESTERN AUSTRALIA

THE STATE OF SOUTH AUSTRALIA

THE STATE OF TASMANIA

THE AUSTRALIAN CAPITAL TERRITORY, AND

THE NORTHERN TERRITORY OF AUSTRALIA agree as follows:

Interpretation
1. (1) In this Agreement, unless the context indicates otherwise:

"Commission" means the Australian Competition and Consumer Commission established
by the Trade Practices Act; :

"Commonwealth Minister" means the Commonwealth Minister responsible for
competition policy;

"Competition Code" means the text in:

(a) the Schedule version of Part IV of the Trade Practices Act;

(b) the remaining provisions of that Act (except sections 24, 5, 6 and 172), so far as
they would relate to the Schedule version if the Schedule version were substituted
for Part IV; and

(c) the regulations under that Act, so far as-they relate to any provision covered by
paragraph (a) or (b)

applying as a law of a participating jurisdiction;
"Competition Laws" means: |

(a) PartIV of the Trade Practices Act and the remaining provisions of that Act, so far
as they relate to that Part; and
(b) the Competition Code of the participating jurisdictions;



"Council" means the National Competition Council established by the Trade Practices
Act; ’

"fully-participating jurisdiction" means:

(a) until the end of twelve months after the day on which the Competition Policy
Reform Act 1995 receives the Royal Assent - a State or Territory that is a Party to
this Agreement; and

(b) after that date - has the meaning given by section 4 of the Trade Practices Act;

"jurisdiction" means the Commonwealth, a State, the Australian Capital Territory or the
Northern Territory of Australia;

"legislation" includes Acts, enactments, Ordinances and regulations;
"modifications" has the meaning given by section 150A of the Trade Practices Act;

"participating jurisdiction" has the meaning given by section 150A of the Trade Practices
Act;

"Party" means a jurisdiction that has executed, and has not withdrawn from, this
Agreement;

*Trade Practices Act" means the Trade Practices Act 1974.

(2) Where this Agreement refers to a provision in legislation which has not been enacted at
the date of commencement of this Agreement, or to an entity which has not been
established at the date of commencement of this Agreement, this Agreement will apply
in respect of the provision or entity from the date when the provision or entity
commences operation.

Exceptions from the Competition Laws

2. (1) Where legislation, or a provision in legislation, is enacted or made in reliance upon
section 51 of the Competition Laws, the Party responsible for the legislation will send
written notice of the legislation to the Commission within 30 days of the legislation
being enacted or made. '

(2) After four months from when a Party sends written notice to the Commission pursuant
to subclause (1), the Commonwealth Minister will not table in the Commonwealth
Parliament regulations made for the purposes of paragraph 51(1B)(f) of the Trade
Practices Act in respect of the legislation referred to in the notice unless the
Commonwealth Minister tables in the Parliament at the same time a report by the
Council on: .

(a) whether the benefits to the community from the legislation referred to in the
notice, including the benefits from transitional arrangements, outweigh the costs;
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(b) whether the objectives achieved by restricting competition by means of the
legislation referred to in the notice can only be achieved by restricting competition;
and

(c) whether the Commonwealth should make regulations for the purposes of
paragraph 51(1B)(f) of the Trade Practices Act.

Each Party will, within three years of the date on which the Competition Policy Reform
Act 1995 receives the Royal Assent, send written notice to the Commission of legislation
for which that Party is responsible, which:

(a) existed at the date of commencement of this Agreement;

(b) was enacted or made in reliance upon section 51 of the Trade Practices Act (as in
force at the date of commencement of this Agreement); and

(c) will continue to except conduct pursuant to section 51 of the Trade Practices Act
after three years from the date on which the Competition Policy Reform Act 1995
receives the Royal Assent.

Funding of the Commission

3.

The Commonwealth will be responsible for funding the Commission.

Appointments to the Commission

4. (1) When the Commonwealth proposes that a vacancy in the office of Chairperson, Deputy
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Chairperson, member or associate member of the Commission be filled, it will send
written notice to the Parties that are fully-participating jurisdictions inviting suggestions
as to suitable persons to fill the vacancy. The Commonwealth will allow those Parties a
period of thirty five days from the date on which the notice was sent to make
suggestions before sending a notice of the type referred to in subclause (2) or (3).

The Commonwealth will send to the Parties that are fully-participating jurisdictions
written notice of persons whom it desires to put forward to the Governor-General for
appointment as Chairperson, Deputy Chairperson or member of the Commission.

The Commonwealth will send to the Parties that are fully-participating jurisdictions
written notice of persons whom it desires to put forward to the Commonwealth Minister
for appointment as associate members of the Commission.

Within thirty five days from the date on which the Commonwealth sends a notice of the
type referred to in subclause (2) or (3), the Party to whom the Commonwealth sends a
notice will notify the Commonwealth Minister in writing as to whether the Party
supports the proposed appointment. If the Party does not notify the Commonwealth
Minister in writing within that period, the Party will be taken to support the proposed
appointment.

The Commonwealth will not put forward to the Governor-General a person for
appointment as a Chairperson, Deputy Chairperson or member of the Commission
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unless a majority of the fully-participating jurisdictions support, or pursuant to this
clause are taken to support, the appointment.

The Commonwealth will not put forward to the Commonwealth Minister a person for
appointment as an associate member of the Commission unless a majority of the
fully-participating jurisdictions support, or pursuant to this clause are taken to support,
the appointment.

The Competition Code

5. (1) The Parties agree that the Competition Code text should apply by way of application
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legislation to all persons within the legislative competence of each State and Territory.

Each State and Territory that is a Party will put forward for the consideration by their
legislatures legislation which implements the principle set out in subclause (1).

If the Commonwealth Minister is satisfied that the laws of a participating jurisdiction
have made significant modifications to the Competition Code text in its application to
persons within the legislative competence of the participating jurisdiction, the
Commonwealth Minister may publish a notice in the Commonwealth of Australia
Gazette stating that the Commonwealth Minister is so satisfied. Any such notice is to be
published before the expiry of two months from the date on which the Commonwealth
received written notice pursuant to subclause 6(8).

If the Commonwealth Minister has published a notice of the type specified in
subclause (3), the Commonwealth Minister may revoke that notice by publishing a
further notice in the Commonwealth of Australia Gazette.

Modifications to the Competition Laws

6. (1) It is the intention of the Parties that where modifications are made to provisions of either
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Part IV of the Trade Practices Act or of the Schedule version of Part IV of that Act,
similar modifications will be made to corresponding provisions of the other.

The Commonwealth will consult with fully-participating jurisdictions before it puts
forward for parliamentary consideration any modification to Part IV of the Trade
Practices Act or to the Competition Code text.

At the conclusion of the Commonwealth's consultation with the fully-participating
jurisdictions in relation to proposed amendments to the Competition Code text, the
Commonwealth will call a vote on the proposed amendments by sending written notice
to each fully-participating jurisdiction.

For the purposes of voting:

(a) the Commonwealth will have 2 votes;

(b) each fully-participating jurisdiction will have 1 vote; and

(c) the Commonwealth will have a casting vote.



(5) If a fully-participating jurisdiction does not vote in respect of a proposed amendment
within thirty five days of the Commonwealth sending notice under subclause 6(3), that
jurisdiction will be taken to have voted in favour of the amendment.

(6) The Commonwealth will not put forward for parliamentary consideration an amendment
to the Competition Code text unless a majority of the votes of the Commonwealth and
the fully-participating jurisdictions support the amendment.

(7) The Commonwealth will not be obliged to put forward for parliamentary consideration
any amendment with which it does not concur.

(8) Each Party will send written notice to all other Parties setting out modifications to the
Competition Laws that have been made by the legislature of that Party, or by any
person.

Consultation

7.  Where clause 6 requires consultation between the Parties or some of them, the Party

initiating the consultation will:

(a) send to the Parties that must be consulted a written notice setting out the matters
on which consultation is to occur;

(b) allow those Parties a period of three months from the date on which the notice
was sent to respond to the matters set out in the notice; and

(c) where requested by one or more of those Parties, convene a meeting between it
and those Parties to discuss the matters set out in the notice and the responses, if
any, of those Parties.

New Parties and Withdrawal of Parties

8. (1) A jurisdiction that is not a Party at the date this Agreement commences operation may

become a Party by sending written notice to all the Parties.

(2) A Party may withdraw from this Agreement by sending written notice to all other
Parties. The withdrawal will become effective six months after the notice was sent.

(3) If a Party withdraws from this Agreement, this Agreement will continue in force with
respect to the remaining Parties.

Sending of Notices

9. A notice is sent to a Party by sending it to the Minister responsible for the competition

legislation of that Party.

Review of this Agreement

10.

Once this Agreement has operated for five years, the Parties will review its operation
and terms.



Commencement of this Agreement

11. This Agreement commences once the Commonwealth and at least three other
jurisdictions have executed it.



Signed for and on behalf of the Parties by:

The Honourable Paul John Keating, -
Prime Minister of the Commonwealth of Ausyalia,

on the 11th day of April 1995 -
in the presence of:

Premier of the State of New South Wales,
on the 11th day of April 1995
in the presence of:

S S Nt N

The Honourable Jeff]

Premier of the State of Victoria,
on the 11th day of April 1995
in the presence of:

Premier of the State of Queensland,
on the 11th day of April 1995
in the presence of:

R

[#00a

The Hono ichard Fairfax Court,

Premier of the State of Western Australia,
on the 11th day of April 1995
in the presence of:

(R

The Honourable
Premier of the State of South Australia,
on the 11th day of April 1995

in the presence of:

Wﬁ
:
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The Honourable Raymond John Groom,
Premier of the State of Tasmania,

on the 11th day of April 1995

in the presence of:

T
[

Kate Camell, | ) M
Chief Minister of the Australian Capital Territory, . )

on the 11th day of April 1995
in the presence of: )

The Honourable Marshall Bruce Perron, )
Chief Minister of the Northern Territory of Australia, )
on the 11th day of April 1995
in the presence of:




COMPETITION PRINCIPLES
AGREEMENT

BETWEEN

THE COMMONWEALTH OF AUSTRALIA
THE STATE OF NEW SOUTH WALES
THE STATE OF VICTORIA
THE STATE OF QUEENSLAND
THE STATE OF WESTERN AUSTRALIA
THE STATE OF SOUTH AUSTRALIA
THE STATE OF TASMANIA
THE AUSTRALIAN CAPITAL TERRITORY, AND |
THE NORTHERN TERRITORY OF AUSTRALIA



COMPETITION PRINCIPLES
AGREEMENT

WHEREAS the Council of Australian Governments at its meeting in Hobart on
25 February 1994 agreed to the principles of competition policy articulated in the report of the
National Competition Policy Review;

AND WHEREAS the Parﬁes intend to achieve and maintain consistent and complementary
competition laws and policies which will apply to all businesses in Australia regardless of
ownership;

THE COMMONWEALTH OF AUSTRALIA

THE STATE OF NEW SOUTH WALES

THE STATE OF VICTORIA

THE STATE OF QUEENSLAND

THE STATE OF WESTERN AUSTRALIA

THE STATE OF SOUTH AUSTRALIA

THE STATE OF TASMANIA

THE AUSTRALIAN CAPITAL TERRITORY, AND

THE NORTHERN TERRITORY OF AUSTRALIA agree as follows:

Interpretation
1. (1) In this Agreement, unless the context indicates otherwise:

"Commission” means the Australian Competition and Consumer Commission established
by the Trade Practices Act;

"Commonwealth Minister" means the Commonwealth Minister responsible for
competition policy;

"constitutional trade or commerce” means:

(a) trade or commerce among the States;

) trade or commerce between a State and a Territory or between two Territories; or
(¢) tradeor commérce between Australia and a place outside Australia;

"Council" means the National Competitioh Council established by the Trade Practices
Act;

“jurisdiction" means the Commonwealth, a State, the Australian Capital Territory or the
Northern Territory of Australia; :

"Party" means a jurisdiction that has executed, and has not withdrawn from, this
Agreement;

"Trade Practices Act" means the Trade Practices Act 1974.



(2) Where this Agreement refers to a provision in legislation which has not been enacted at
the date of commencement of this Agreement, or to an entity which has not been
established at the date of commencement of this Agreement, this Agreement will apply
in respect of the provision or entity from the date when the provision or entity
commences operation.

(3) Without limiting the matters that may be taken into account, where this Agreement calls:

(a) for the benefits of a particular policy or course of action to be balanced against the
costs of the policy or course of action; or

(b) for the merits or appropriateness of a particular policy or course of action to be
determined; or ‘

(c) for an assessment of the most effective means of achieving a policy objective;
the following matters shall, where relevant, be taken into account:

(d) government legislation and policies relating to ecologically sustainable
development;

(e) social welfare and equity considerations, including community service obligations;

() government legislation and policies relating to matters such as occupational health
and safety, industrial relations and access and equity;

(z) economic and regional development, including employment and investment
growth;

(h) the interests of consumers generally or of a class of consumers;
(i) the competitiveness of Australian businesses; and
() the efficient allocation of resources.

(4) TItis not intended that the matters set out in subclause (3) should affect the interpretation
of "public benefit" for purposes of authorisations or notifications under the Trade
Practices Act.

(5) This Agreement is neutral with respect to the nature and form of ownership of business
enterprises. It is not intended to promote public or private ownership.

Prices Oversight of Government Business Enterprises

2. (1) Prices oversight of State and Territory Government business enterprises is primarily the
responsibility of the State or Territory that owns the ernterprise.

(2) The Parties will work cooperatively to examine issues associated with prices oversight
of Government business enterprises and may seek assistance in this regard from the



Council. The Council may provide such assistance in accordance with the Council's
work program.

3 In accordance with these principles, State and Territory Parties will consider establishing
independent sources of price oversight advice where these do not exist.

(4)  Anindependent source of price over51ght advice should have the following
 characteristics:

‘(a) it should be independent from the Government business enterprise whose prices
are being assessed;

(b) its prime objective should be one of efficient resource allocation but with regard to
any explicitly identified and defined community service obligations imposed on a
business enterprise by the Government or legislature of the jurisdiction that owns
the enterprise;

(c) it should apply to all significant Government business enterprises that are
monopoly, or near monopoly, suppliers of goods or services (or both);

(d) it should permit submissions by interested persons; and
(‘ev)-‘ its pricing recommendations, and the reasons for them, should be published.
S5 A Pany may generally or on a case-by-case basis:

(a) with the agreement of the Commonwealth, subject its Government business
enterprises to a prices oversight mechanism administered by the Commission; or

(b)  with the agreement of another jurisdiction, subject its Government business
enterprises to the pricing oversight process of that jurisdiction.

6)  In the absence of the consent of the Party that owns the enterprise, a State or Territory
Government business enterprise will only be subject to a prices oversight mechanism
administered by the Commission if:

(a)  the enterprise is not already subject to a source of price oversight advice which is
independent in terms of the principles set out in subclause (4);

.(b) ajurisdiction which considers that it is adversely affected by the lack of price
oversight (an "affected jurisdiction”) has consulted the Party that owns the
enterprise, and the matter is not resolved to the satisfaction of the affected
jurisdiction;

(c) the affected jurisdiction has then brought the matter to the attention of the Council
and the Council has decided:

(i) that the condition in paragraph (a) exists; and



(i) that the pricing of the enterprise has a significant direct or indirect unpact on
constitutional trade or commerce;

(d) the Council has recommended that the Commonwealth Minister declare the
enterprise for price surveillance by the Commission; and

(¢) the Commonwealth Minister has consulted the Party that owns the enterprise.

Competitive Neutrality Policy and Principles

3. (1) The objective of competitive neutrality pohcy is the elimination of resource allocation
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distortions arising out of the public ownership of entities engaged in significant business
activities: Government businesses should not enjoy any net competitive advantage
simply as a result of their public sector ownership. These principles only apply to the
business activities of publicly owned entities, not to the non-business, non-profit
activities of these entities.

Each Party is free to determine its own agenda for the 1mplementat10n of competitive
neutrality principles.

A Party may seek assistance with the implementation of competitive neutrality principles
from the Council. The Council may provide such assistance in accordance with the
Council's work program.’

Subject to subclause (6), for significant Government business enterprises which are
classified as "Public Trading Enterprises" and "Public Financial Enterprises” under the
Government Financial Statistics Classification:

(a) the Parties will, where appropriate, adopt a corporatisation model for these
Government business enterprises (noting that a possible approach to
corporatisation is the model developed by the inter-governmental committee
responsible for GTE National Performance Monitoring); and

(b) the Parties will impose on the Government business entérprise:
(i full Commonwealth, State and Territory taxes or tax equivalent systems;

(i) debt guarantee fees directed towards offsetting the competmve advantages
provided by government guarantees; and

(iii) those regulations to which private sector businesses are normally subject,
such as those relating to the protection of the environment, and planning and
approval processes, on an equivalent basis to private sector competitors.
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Subject to subclause (6), where an agency (other than an agency covered by
subclause (4)) undertakes significant business activities as part of a broader range of
funcuons the Parties will, in respect of the business activities:

(a) where appropnate implement the principles outlined in subclause (4); or

(b) - ensure that the prices charged for goods and services will take account, where
appropriate, of the items listed in paragraph 4(b), and reflect full cost attribution
for these activities.

Subclauses (4) and (5) only require the Parties to implement the principles specified in
those subclauses to the extent that the beneﬁts to be realised from implementation
outwelgh the costs.

Subparagraph (4)(b)(iii) shall not be interpreted to require the removal of regulation
which applies to a Government business enterprise or agency (but which does not apply
to the private sector) where the Party responsxble for the regulation considers the
regulation to be appropriate.

Each Party will publish a policy statement on competitive neutrality by June 1996. The
policy statement will include an implementation timetable and a complaints mechanism.

Where a State or Territory becomes a Party at a date later than December 1995, that
Party will publish its policy statement within six months of becoming a Party.

Each Party will publish an annual report on the implementation of the principles set out
in subclauses (1), (4) and (5), including allegations of non-compliance.

Structural Reform of Public Monopolies

4. (1) Each Party is free to determine its own agenda for the reform of public monopolies.

2

3

Before a Party introduces competition to a sector traditionally supplied by a public
monopoly, it will remove from the public monopoly any responsibilities for industry
regulation. The Party will re-locate industry regulation functions so as to prevent the
former monopolist enjoying a regulatory advantage over its (existing and potential)
rivals.

Befo‘re a Party introduces competition to a market traditionally supplied by a public
monopoly, and before a Party privatises a public monopoly, it will undertake a review
into: »

(a) the appropriate commercial objectives for the public monopoly;

(b) the merits of separating any natural monopoly elements from potentially
competitive elements of the public monopoly;

(c) the merits of separating potentially competitive elements of the public monopoly;



4)

(d) the most effective means of separating regulatory functions from commercial
functions of the public monopoly;

(e) the most effective means of implementing the competitive neutrality principles set
out in this Agreement;

()  the merits of any community service obligations undertaken by the public
monopoly and the best means of funding and delivering any mandated community
service obligations;

(g) the price and service regulations to be applied to the industry; and
(h) the appropriate financial relationships between the owner of the public monopoly
and the public monopoly, including the rate of return targets, dividends and capital

structure.

A Party may seek assistance with such a review from the Council. The Council may
provide such assistance in accordance with the Council's work program.

Legislation Review

5. (1) The guiding principle is that legislation (including Acts, enactments, Ordinances or
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regulations) should not restrict competition unless it can be demonstrated that:
(a) the benefits of the restriction to the community as a whole outweigh the costs; and
(b) the objectives of the legislation can only be achieved by restricting competition.

Subject to subclause (3), each Party is free to determine its own agenda for the reform
of legislation that restricts competition.

Subject to subclause (4) each Party will develop a timetable by June 1996 for the review,
and where appropriate, reform of all existing legislation that restricts competition by the
year 2000.

Where a State or Territory becomes a Party at a date later than December 1995, that
Party will develop its timetable within six months of becoming a Party.

Each Party will require proposals for new legislation that restricts competition to be
accompanied by evidence that the legislation is consistent with the principle set out in
subclause (1).

Once a Party has reviewed legislation that restricts competition under the principles set
out in subclauses (3) and (5), the Party will systematically review the legislation at least
once every ten years.

Where a review issue has a national dimension or effect on competition (or both), the
Party responsible for the review will consider whether the review should be a national
review. If the Party determines a national review is appropriate, before determining the
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terms of reference for, and the appropriate body to conduct the national review, it will
consult Parties that may have an interest in those matters. ‘

Where a Party determines a review should be a national review, the Party may request
the Council to undertake the review. The Council may undertake the review in
accordance with the Council's work program.

Without limiting the terms of reference of a review, a review should:
(a) clarify the objectives of the legislation;
(b) identify the nature of the restriction on competition;

(c) analyse the likely effect of the restriction on competition and on the economy
generally;

(d) assess and balance the costs and benefits of the restriction; and

(e) consider alternative means for achieving the same result including non-legislative
approaches.

Each Party will publish an annual report on its progress towards achieving the objective
set out in subclause (3). The Council will publish an annual report consolidating the
reports of each Party.

Access to Services Provided by Means of Significant Infrastructure Facilities

6. (1) Subject to subclause (2), the Commonwealth will put forward legislation to establish a

2

regime for third party access to services provided by means of significant infrastructure
facilities where:

(a) it would not be economically feasible to duplicate the facility;

(b) access to the service is necessary in order to permit effective competition in a
downstream or upstream market;

(c) the facility is of national significance having regard to the size of the facility, its
importance to constitutional trade or commerce or its importance to the national
economy; and

(d) the safe use of the facility by the person seeking access can be ensured at an
economically feasible cost and, if there is a safety requirement, appropriate
regulatory arrangements exist.

The regime to be established by Commonwealth legislation is not intended to cover a
service provided by means of a facility where the State or Territory Party in whose
jurisdiction the facility is sitvated has in place an access regime which covers the facility
and conforms to the principles set out in this clause unless:

(a) the Council determines that the regime is ineffective having regard to the influence
of the facility beyond the jurisdictional boundary of the State or Territory; or



:(b)" substantial difficulties arise from the facility being situated in more than one
jurisdiction.

(3) For a State or Territory access regime to conform to the principles set out in this clause,
it should:

(a) apply to services provided by means of significant infrastructure facilities where;

(i) it would not be economically feasible to duplicate the facility;

(i) access to the service is necessary in order to permit effective competition in
a downstream or upstream market; and

(iii) the safe use of the facility by the person seeking access can be ensured at an
economically feasible cost and, if there is a safety requirement, appropriate
regulatory arrangements exist; and ‘

(b) incorporate the principles referred to in subclause (4).
(4) A State or Territory access regime should incorporate the following principles:

(a) Wherever possible third party access to a service provided by means of a facility
should be on the basis of terms and conditions agreed between the owner of the
facility and the person seeking access.

(b)  Where such agreement cannot be reached, Governments should establish a right
for persons to negotiate access to a service provided by means of a facility.

(c_:') Any right to negotiate access should provide for an enforcement process.

(d) *Any right to neg(')tiate' access should include a date after which the right would
lapse unless reviewed and subsequently extended; however, existing contractual
rights and obligations should not be automatically revoked.

(e)‘ " The owner of a facility that is used to provide a service should use all reasonable
endeavours to accommodate the requirements of persons seeking access.

(f)  Access to a service for persons secking access need not be on exactly the same Q
terms and conditions.

(g) Where the owner and a person seeking access cannot agree on terms and
conditions for access to the service, they should be required to appoint and fund
an independent body to resolve the dispute, if they have not already done so.

(h)  The decisions of the dispute resolution body should bind the parties; however,
rights of appeal under existing legislative provisions should be preserved.
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In deciding on the terms and conditions for access, the dispute resolution body
should take into account:

®
(i)
(iii)

(iv)
v)

(vi)

the owner's legitimate business interests and investment in the facility;

the costs to the owner of providing access, including any costs of extending
the facility but not costs associated with losses arising from increased
competition in upstream or downstream markets;

the economic value to the owner of any additional investment that the
person seeking access or the owner has agreed to undertake;

the interests of all persons holding contracts for use of the facility;

firm and binding contractual obligations of the owner or other persons (or
both) already using the facility;

the operational and technical requirements necessary for the safe and reliable
operation of the facility;

(vii) the economically efficient operation of the facility; and

(viii) the benefit to the public from having competitive markets.

The owner may be required to extend, or to permit extension of, the facility that is
used to provide a service if necessary but this would be subject to:

@

(i)
(i)

such extension being technically and economically feasible and consistent
with the safe and reliable operation of the facility; ‘
the owner's legitimate business interests in the facility being protected; and

the terms of access for the third party taking into account the costs borne by
the parties for the extension and the economiic benefits to the parties
resulting from the extension.

If there has been a material change in circumstances, the parties should be able to
apply for a revocation or modification of the access arrangement which was made
at the conclusxon of the dlspute resolution process.

The dispute resoluuon body should only impede the existing right of a person to
use a facility where the dispute resolution body has considered whether there is a
case for compensation of that person and, if appropriate, determined such
compensation.

The owner or user of a service shall not engage in conduct for the purpose of
hindering access to that service by another person.

Separate accounting arrangements should be reqmred for the elements ofa
business which are covered by the access regime.

The dispute resolution body, or relevant authority where provided for under
specific legislation, should have access to financial statements and other
accounting information pertaining to a service.

10



(p) Where more than one State or Territory access regime applies to a service, those
regimes should be consistent and, by means of vested jurisdiction.or other
cooperative legislative scheme, provide for a single process for persons to seek
access to the service, a single body to resolve disputes about any aspect of access
and a single forum for enforcement of access arrangements

Application of the Principles to Local Govemment

7. (1) The principles set out in this Agreement will apply to local government, even though
local governments are not Parties to this Agreement. Each State and Territory Party is
responsible for applying those principles to local government.

(2) Subject to subclause (3), where clauses 3, 4 and 5 permit each Party to determine its
own agenda for the implementation of the principles set out in those clauses, each State
and Territory Party will publish a statement by June 1996;

(a) which is prepared in consultation with local government; and

(b)  which specifies the application of the principles to particular local government
activities and functions.

(3) Where a State or Territory becomes a Party at a date later than December 1995, that
Party will publish its statement within six months of becoming a Party.

Funding of the Council
8.  The Commonwealth will be responsible for funding the Council.
Appointments to the Council

9. (1) When the Commonwealth proposes that a vacancy in the office of Council President or
Councillor of the Council be filled, it will send written notice to the States and
Territories that are Parties inviting suggestions as to suitable persons to fill the vacancy.
The Commonwealth will allow those Parties a period of thirty five days from the date on
which the notice was sent to make suggestions before sending a notice of the type
referred to in subclause (2).

(2) The Commonwealth will send to the States and Termritories that are Parties written notice ‘
of persons whom it desires to put forward to the Governor-General for appointment as
Council President or Councillor of the Council. .

(3) Within thirty five days from the date on which the Commonwealth sends a notice of the
type referred to in subclause (2), the Party to whom the Commonwealth sends a notice
will notify the Commonwealth Minister in writing as to whether the Party supports the
proposed appointment. If the Party does not notify the Commonwealth Minister in
writing within that period, the Party will be taken to support the proposed appointment.

(4) The Commonwealth will not put forward to the Governor-General a person for
appointment as a Council President or Councillor of the Council unless a majority of the
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States and Territories that are Parties support, or pursuant to this clause are taken to
support, the appointment. ‘

Work Program of the Council, and Referral of Matters to the Council

10. (1)The work of the Council (other than work relating to a function under Part ITIA of the

Trade Practices Act or under the Prices Surveillance Act 1983) will be the subject of a
work program which is determined by the Parties.

(2) Each Party will refer proposals for the Council to undertake work (other than work
relating to a function under Part ITIA of the Trade Practices Act or under the Prices
Surveillance Act 1983) to the Parties for possible inclusion in the work program.

(3) A Party will not put forward legislation conferring additional functions on the Council
unless the Parties have determined that the Council should undertake those functions as

O part of its work program.

(4) Questions as to whether a matter should be included in the work program will be
determined by the agreement of a majority of the Parties. In the event that the Parties
are evenly divided on a question of agreeing to the inclusion of a matter in the work
program, the Commonwealth shall determine the outcome.

(5) The Commonwealth Minister will only refer matters to the Council pursuant to
subsection 29B(1) of the Trade Practices Act in accordance with the work program.

(6) The work program of the Council shall be taken to include a request by the
Commonwealth for the Council to examine and report on the matters specified in
subclause 2(2) of the Conduct Code Agreement.

Review of the Council

11. The Parties will review the need for, and the operation of, the Council after it has been
in existence for five years.

Consultation

91 2.

Where this Agreement requires consultation between the Parties or some of them, the
Party initiating the consultation will:

(a) send to the Parties that must be consulted a written notice setting out the matters
on which consultation is to occur;

(b) allow those Parties a period of three months from the date on which the notice
was sent to respond to the matters set out in the notice; and :

(c) where requested by one or more of those Parties, convene a meeting between it

and those Parties to discuss the matters set out in the notice and the responses, if
any, of those Parties. ’
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New Parties and Withdrawal of Parties

13. (1)A jurisdiction that is not a Party at the date this Agreement commences operation may
become a Party by sending written notice to all the Parties. -

(2) A Party may withdraw from this Agreement by sending written notice to all other
Parties. The withdrawal will become effective six months after the notice was sent.

(3) If a Party withdraws from this Agreement, this Agreement will continue in force with
respect to the remaining Parties.

Sending of Notices

14. A notice is sent to a Party by sending it to the Minister responsible for the competition
legislation of that Party.

Review of this Agreement

15. Once this Agreement has operated for five years, the Parties will review its operation
and terms.

Commencement of this Agreement

16. This Agreement commences once the Commonwealth and at least three other
jurisdictions have executed it

13



Signed for and on behalf of the Parties by:

The Honourable Paul John Keating,
Prime Minister of the Commonwealth of Aus

The Honourab
Premier of the State of New South Wales,
on the 11th day of April 1995

‘n the presence

The Honburable Jefffey Gibb Kennett,
Premier of the State of Victoria,

on the 11th day of April 1995

in the presenceof

Premier o tate of Queensland,
on the 11th day of April 1995
in the presence of;

Prem te of Western Australia,
on the 1 ay of April 1995
in the presence of:

The Ho an Craig Brown,
tate of South Australia,
on the 11th day of April 1995

in the presence of:
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The Honourable Raymond John Groom, )
Premier of the State of Tasmay)i )
on the 11th day of Apri
in the presence of:

on the 11th day of Apr
in the presence of:

Kate Camell, )
Chief Minister of the Australian Capital Territory, )
’ )

)

The Honourable Marshall Bruce Perron, )
Chief Minister of the Northern Territory of Australia, )
on the 11th day of April 199 ) S Cen -~
in the presence of: )
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AGREEMENT TO IMPLEMENT THE NATIONAL COMPETITION POLICY,
AND RELATED REFORMS

BETWEEN
THE COMMONWEALTH OF AUSTRALIA

THE STATE OF NEW SOUTH WALES

THE STATE OF VICTORIA

THE STATE OF QUEENSLAND
THE STATE OF WESTERN AUSTRALIA

THE STATE OF SOUTH AUSTRALIA

THE STATE OF TASMANIA

THE AUSTRALIAN CAPITAL TERRITORY, AND

THE NORTHERN TERRITORY OF AUSTRALIA

WHEREAS the Council of Australian Governments at its meeting in Canberra on
11 April 1995 agreed to a program for the implementation of the National Competition
Policy and related reforms;

AND WHEREAS the Commonwealth and the States have agreed to financial
arrangements in relation to the implementation of National Competition Policy (NCP)
and related reforms;

THE COMMONWEALTH OF AUSTRALIA

THE STATE OF NEW SOUTH WALES

THE STATE OF VICTORIA

THE STATE OF QUEENSLAND

THE STATE OF WESTERN AUSTRALIA

THE STATE OF SOUTH AUSTRALIA

THE STATE OF TASMANIA

THE AUSTRALIAN CAPITAL TERRITORY, AND

THE NORTHERN TERRITORY OF AUSTRALIA agree as follows:

The provision of financial assistance by the Commonwealth is conditional on the States
making satisfactory progress with the implementation of NCP and related reforms (as
set out below). The Commonwealth's commitment is on the basis that the financial
arrangements will need to be reviewed if Australia experiences a major deterioration in
its economic circumstances.
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The Commonwealth will maintain the real per capita guarantee of the F AGs poolona
rolling three year basis. :

. This will involve the Commonwealth extending the guarantee to 1997-98 now.

. The per capita element will have an estimated annual cost to‘the.Commonwealth
of $2.4 billion by 2005-06 (see attached table).

. Local government will benefit from the link between thie State and Local
Government FAGs pools. )

There will also be three tranches of general purpose payments in the form of a series of
Competmon Payments

« The ﬁrst tranche of Competition Payments w1]1 commence in July 1997-and will
be made quarterly thereafter.

. The annual payment from-1997-98 under the first tranche w111 be $200 million in
1994-95 prices. .

. 1t will be indexed annually to maintain its real value over time.

. Commencement of the first tranche of the Competition Payments and the per
capita guarantee is subject to the States méeting the conditions set out below.

. The second and third tranches of the Competition Payments will commence in
1999-2000 and 2001-02. The annual Competition Payments will be
$400 million, in 1994-95 prices, from 1999-2000 and $600 million, in 1994-95
prices, from 2001-2002. These payments will also be indexed in real terms.

The Competition Payments to be made to the States in relation to the implementation
of National Competition Policy (NCP) and related reforms will form a pool separate
from the FAGs pool and be distributed to the States on a per capita basis. These
Competition Payments will be quarantined from assessments by the Commonweaith
Grants Commission.

. If a State has not undertaken the required action within the specified time its
share of the per capita component of the FAGs pool and of the Competition
Payments pool will be retained by the Commonwealth

Prior to 1 July 1997, 1 July 1999, and 1 July 2001 the National Competmon Councnl
will assess whether the conditions for payments to the States to commence on those
dates have been met. :

Conditions for Payments to the States

The first payments will be made in 1997-98 to each participating State as at the date of
the payment and depending upon:
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® that State giving effect to the Competition Pblicy Intergovernmental
Agreements and, in particular, meeting the deadlines prescribed therein, in
relation to the review of regulations and competitive neutrality;

(i) effective implementatioh of all COAG agreements on: -

- electricity arrangements through the National Grid Management .
Council,

- the national framework for free and fair trade in gas; and
(i)  effective observance of road transport reforms.

Payments under the second tranche of the Competition Payments will commence in
1999-2000 and be made to each participating State as at the date of the payment-and
depending upon:

1) that State continuing to give effect to the Competition Policy
Intergovernmental Agreements, including meeting all deadlines;

(i) effective implementation of all COAG agreements on: -
- the establishment of a competitive national electricity market,
- the national framework for free and fair trade in gas, and

- the strategic framework for the efficient and sustainable reform of the
Australian water industry; and

(iit)  effective observance of road transport reforms.

Payments under the third tranche will commence in 2001-02 and be made to each
participating State as at the date of the payment and depending on the State:

- having given full effect to, and continues to observe fully, the
Competition Policy Intergovernmental Agreements; and

- having fully implemented, and continues to observe fully, all COAG
agreements with regard to electricity, gas, water and road transport.

Full details of the conditions are set out in the attachment.
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Signed for and on behalf of each of the Parties by:

The Honourable Paul John Keating MP

5
Prime Minister of the Commonwealth of Austrﬁ)
)

on the 11th day of April 1995
in the presence of:

o)

C

The Honourable Robert John Carr MP
Premier of the State of New South Wales,
on the 11th day of April 1995

in the presence of:

The Honourable Jeffrey Gibb Kennett MLA
Premier of the State of Victoria
on the 11th day of April 1995

in the presefige of:
.7‘»4

The Honourable Wayne Keith Goss MLA -
Premier of the State of Queensland

on the 11th day of April 1995

in the presence of:

The Honourable Richard Fairfax Court MLA -
Premier of Western Australia

on the 11th day of April 1995

in the presence of:

) O omndld

The Honourable Dean Craig Brown MP
Premier of the State of South Australia
on the 11th day of April 1995

in the presence of:

oM

Ay
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The Honourable Raymond John Groom MHA . )
Premier of the State of Tasmania )
on t day of April 1995 )

Kate Carnell MLA

)
Chief Minister of the Australian Capital Territory )
on the 11th day of April 1995 )
in the prgsence of:
' %&A@\\
The Honourable Marshall Bruce Perron MLA )
Chief Minister of the Northern Territory of Australia)
on the 1 1th-day of April 1995 )

in the presence of:

74»/'/4-4 M



4

Signed for and on behalf of each of the Parties by:

The Honourable Paul John Keating MP s
Prime Minister of the Commonwealth of Australia, )
on the 11th day of April 1995 )
in the presence of:

oM

The Honourable Robert John Carr MP
Premier of the State of New South Wales,
on the 11th day of April 1995

in the presence of:

The Honourable Jeffrey Gibb Kennett MLA )
Premier of the State of Victoria
on the 11th day of April 1995

in the presefite of:
7' e

The Honourable Wayne Keith Goss MLA - )
Premier of the State of Queensland
on the 11th day of April 1995

in the presence of:

\4\8&»/\

The Honourable Richard Fairfax Court MLA )
Premier of Western Australia
on the 11th day of April 1995

in the présirice of: em ;

~—

N

The Honourable Dean Craig Brown MP )
Premier of the State of South Australia )
on the 11th day of April 1995 )

in the presence of:

LM

Nz

}




The Honourable Raymond John Groom MHA . ) /
Premier of the State of Tasmania Ol -
ont day of April 1995 : Q/ﬁ /L/Q

Kate Carnell MLA :/ % M

)
Chief Minister of the Australian Capital Territory )
on the 11th day of April 1995 )
in the prgsence of:
@ %&M\
The Honourable Marshall Bruce Perron MLA )
Chief Minister of the Northern Territory of Australia)
on the 11th-day of April 1995 ) o

in the presence of:

Abrian Ject ™
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ATTACHMENT

CONDITIONS OF PAYMENTS TO THE STATES

(@)

Per capita Guarantee and First Tranche of the Competition Payments

Payment under the extension of the per capita guarantee and the first tranche will start in 1997-98 to
each State and Territory that:

has signed the Competition Principles Agreement and the Conduct Code Agreement at the
COAG meeting in April 1995;

in accordance with the Conduct Code Agreement, passed the required application legislation
so that the Competition Code applied within that State or Territory jurisdiction by 12 months
after the Commonwealth’s Competition Policy Reform Bill received the Royal Assent;

is a fully participating jurisdiction under the Competition Policy Reform Bill and a party to
the Competition Principles Agreement at the time at-which the payment is made (States and
Territories must apply the Competition Code as a law of the State without making significant
modifications to the Code in its application to persons within their legislative competence and
must remain a party to both Competition Policy Intergovernmental Agreements);

is meeting all its obligations under the Competition Principles Agreement, which include, but
are not limited to: - C

- when undertaking significant business activities or when corporatising their Government
Business Enterprises, having imposed on these activities or enterprises full government
taxes or tax equivalent systems, debt guarantee fees directed towards offsetting the
competitive advantages provided by government guarantees and those regulations to
which private sector businesses are normally subject on an equivalent basis to the
enterprise’s private sector competitors,

- having published a policy statement on competitive neutrality by June 1996 and published
the required annual reports on the implementation of the competitive neutrality principles

- having developed a timetable by June 1996 for the review and, where appropriate, reform
of all existing legislation which restricts competition by the year 2000,

- having published by June 1996 a ‘statement specifying the application of the principles in
the Competition Principles Agreément to local government activities and functions (this
statement to be prepared in consultation with local government); and

(for relevant jurisdictions) has taken all measures necessary to implement an interim
competitive National Electricity Market, as agreed at the July 1991 special Premiers’
Conference, and subsequent COAG agreements, from 1 July 1995 or on such other date as
agreed by the parties, including signing any necessary Heads of Agreement and agreeing to



(b)
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subscribe to the National Electricity Market Management Company and National Electricity
Code Administrator;

(for relevant jurisdictions) has implemented any arrangements agreed between the parties as
necessary to introduce free and fair trading in gas between and within the States by 1 July
1996 or such other date as agreed between the parties, in keeping with the February 1994
COAG agreement; and

effective observance of the agreed package of road transport reforms.

Second Tranche of the Competition Payments

Payments under the second tranche will commence in 1999-2000, and be made each year thereafter
to the States and Territories that have undertaken the following specified reforms by July 1999 in s
far as they apply to them:

(©)

(for relevant jurisdictions) completion of the transition to a fully competitive National
Electricity Market by 1 July 1999;

(for relevant jurisdictions) full implementation of free and fair trading in gas between and
within the States including the phasing out of transitional arrangements in accordance with
the schedule to be agreed between the parties;

implementation of the strategic framework for the efficient and sustainable reform of the
Australian water industry and the future processes as endorsed at the February 1994 COAG.
meeting and embodied in the Report of the Expert Group on Asset Valuation Methods and
Cost-Recovery Definitions, February 1995;

continuing to be a fully participating jurisdiction under the Competition Policy Reform Bill
and a party to the Competition Principles Agreement at the time at which the payment is
made;

continued effective observance of the agreed package of road transport reforms; and

meeting all obligations under the Competition Policy Intergovernmental Agreements. »

Third Tranche of the Competition Payments

Payment under the third tranche will commence in 2001-02 and be made each year thereafter to the
States and Territories on the basis of each State’s or Territory's progress on the implementation of
the following reforms:

.the extent to which each State and Territory has actually complied with the competition

policy principles in the Competition Principles Agreement, including the progress made in
reviewing, and where appropriate, reforming legislation that restricts competition;

whether the State or Territory has remained a fully participating jurisdiction as defined in the
Competition Policy Reform Bill;
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the setting of national standards in accordance with the Principles and Guidelines for National
Standard Setting and Regulatory Action and advice from the Office of Regulation Review on

compliance with these principles and guidelines; and

continued effective observance of reforms in electricity, gas, water and road transport.



