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Outline

Outline
The roleof AustralianStockExchangeLimited (ASX)

1.1 AustralianStockExchangeLimited (theASX) playsacentralrole in
Australia’scapitalmarkets.It is Australia’snationalexchangefor thetradingof
shares,bonds,notesanddebenturesof over 1200 Australianandoverseas
companiesandotherentitiesandgovernmentandpublicbodies.

1.2 The ASX essentiallyundertakesthreeroleswithin the securitiesindustry.
It is amarketregulator(selfregulatoryorganisationor SRO); acommercial
entity conductingapublic securitiesmarketasabusiness;andatrade
associationrepresentingthe interestsof its members.

1.3 In its capacityas amarketregulator,theASX is thefront line regulatorof
the dayto dayoperationsof the market.The ASX, in makingandadmimstenng
its listing rulesregulatinglistedcompanies,occupiesa formal, statutorily
recognisedpositionin the systemof co-regulationof companiesandsecurities
with theAustralianSecuritiesCommission(ASC).

Currentstructureof theASX

1.4 The ASX is currentlyorganisedandgovernedin amannerthat is
traditionalfor stockexchanges.It is a‘co-operative’or mutual.It is ownedand
controlledby its membersandrun on behalfof its membersunderits own
constitutionandoperatingrules. Its membersarethe brokerswho usethe
exchangeto deal in thesecuritiesof businessesandgovernments.

1.5 TheASX is acompanylimited by guarantee.It doesnot haveashare
capitalor ‘shareholders’perSe.It is conductedon a ‘not for profit’ basis.Any
surplusis to be appliedtowardspromotingthe objectsof the ASX andcannotbe
transferredto its members.

Decision by ASX members to ‘demutualise’

1.6 After considerationof a businesscasepreparedfor members,membersof
the ASX votedon 18 October1996 to ‘demutualise’,i.e. converttheASX from
acompanylimited by guaranteeto acompanylimited by shares(apublic
companythat is ownedandcontrolledby its shareholdersandconductedas a
conventionalbusinessfor the purposeof yieldingareturn in the form of
dividendsto its owners).
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Outline

1.7 TheASX alsoproposesthat its sharesbelistedon its ownexchangeand
ableto be purchasedby anymemberofthepublic.As apublic company,the
ASX would be operatedon a ~for profit’ basis.

Bill to facilitatechangeof type

1.8 The Bill will facilitatetheproposedchangesto theASX’s governance
arrangementswhile, atthesametime,ensuringthat the role oftheASX in the
regulatoryframeworkis not diminishedor impairedasaresultofits conversion
to apublic company.

a

S
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Regulation Impact Statement

Regulation Impact Statement
Problem identification and specification ofregulatory objectives

2.1 The primaryregulatoryobjectivesof the bill are:

(i) to ensurethat essentialGovernmentpoliciesunderlyingtheregulationof
stockmarketsaremaintainedandenhancedin the legislativeframeworkin
whichthe ASX will operate;

(ii) to clarify theresponsibilitiesof the ASX asaselfregulatoryorganisation
in ensuringthe honestyandintegrity of the securitiesmarketsforwhichit
is responsible;and

(iii) to enhancethe efficiencyandcompetitivenessof Australia’scapital
marketsdomesticallyandinternationally.

2.2 Thesubsidiaryobjectiveis to facilitatethedecisionofthemembersofthe
ASX to changeits traditionalstructureasamutualorganisationandadopta
corporatestructurewhich is consideredby themembersto be moreefficientand
appropriatein therapidly changingandcompetitiveenvironmentthat theASX
nowfaces.

Reasonsfor thechange

2.3 The centralprinciplesfor theregulationof securitiesmarketsareto
maintainthe confidenceof investorsin securitiesmarketsby providingadequate
protectionfor usersof thesemarkets,especiallyretail users,andto enhancethe
integrity andefficiencyof thesemarkets.

2.4 Theconversionof the Exchangeto a companylimited by sharesrepresents
asignificantchangeto theway in which stockexchangeshavetraditionallybeen
conducted.Theconcernfrom apolicy perspectiveis that thecommercial
pressuresof a‘for profit’ entity mayunderminethecommitmentof resources
andcapabilitiesoftheExchangeto effectivelyfulfil its regulatoryandpublic
interestresponsibilitiesto anappropriatestandard.To ensureappropriatelevels
of investorprotection,the CorporationsLaw will beamendedto clarify the
responsibilitiesoftheASX asanSRO,andensurethereis appropriate
accountabilityoftheASX to theASC andtheGovernmentin carryingout its
SROresponsibilities.The Law will imposeobligationson theExchangeto do
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Regulation Impact Statement

everythingnecessaryto ensurethatthemarketit conductsis an orderlyandfair
marketandselfregulatoryfunctionsarecarriedout on an ongoingbasis.

2.5 The ASX hasput forwardthefollowing reasonsin supportof its proposal
to changeits corporateform:

• Underits currentstructurethe ASX doesnot properly representits
principal stakeholders.namelythe leadingstockbrokingfirms who
areresponsiblefor mostof thetrading thattakesplaceon theASX,
the institutionswho investheavily in the market,listedcompanies
andthepublic atlarge.

• The ASX is facing increasedcompetitiondomesticallyand
internationally.To respondadequatelyto thesecompetitive
pressuresthe ASX mustbecomeaprofit-oriented,efficient,
entrepreneurial,consumer-drivenenterprise.External ownershipof
theASX by abroaderrangeof key stakeholderswhoseintereststhe
ASX is meantto servewill facilitate thoseobjectives.

Background to the needfor a legislativesolution

2.6 Legislationis necessaryto converttheASX from a companylimited by

guaranteeto acompanylimited by sharesfor the following reasons:

(i) It is not possibleunderthecurrentlaw to convertfrom acompanylimited

by guaranteeto acompanylimited by shares.

— TheASX is presently,pursuantto subsection36B(1) of the
SecuritiesIndustryAct1980, incorporatedas acompany
limited by guaranteeandin theabsenceofthe amendments
proposedby thisBill, wouldbe unableto convertto a
companylimited by shares.

— While proposalsfor amendmentsto theCorporationsLaw to
provideanew,direct mechanismfor acompanylimited by
guaranteeto convertto a companylimited by sharesare
presentlybeingexamined,thoseamendmentsareunlikely to
be in placebeforethe ASX’s preferreddatefor
commencementof operationsunderits newcorporateform,
i.e. 1998.

(ii) In anyevent,the proposedchangeof form by theASX will alsorequire
changesto the lawotherthansimply convertingtheASX to acompany
limited by shares.Legislationis alsonecessaryto:

(a) separateaccessto thetradingandotherfacilities of theASX from 5
ASX membership.The provisionsof the CorporationsLaw
governingstockmarketscurrentlyassumethat a‘member’ of astock
exchangemustbe a memberof thatexchangein the companylaw
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Regulation Impact Statement

sense.Following theASX’s changeof corporateform, brokerswill
not needto bemembersof the ASX in the companylaw sense;

(b) clarify the regulatoryandpublic interestresponsibilitiesof theASX
in ensuringthe honestyandintegrity of the securitiesmarketsand
clearingandsettlementfacilities for which it is responsible;

(c) restrict individual ownershipin the ASX to 5%;

(d) providefor supervisionof the listing of the ASX on its own
exchangeby the ASC; and

(e) ensurethatthe ASX continuesto beresponsibleforthe conductand
integrity of personsadmittedto tradingon the ASX.

2.7 The proposedlegislationwill not imposeanysignificantnew requirements
on the ASX, but will seekto confirmthe responsibilitiesof the ASX asaself
regulatoryorganisationin ensuringthehonestyandintegrityof the securities
marketsfor which it is responsibleand in oversightingtheconductof
stockbrokers.

Identification ofalternatives

2.8 In decidingon the necessityfor alegislativeresponseto the ASX’s

proposedchangeof corporateform, the following threeoptionswereconsidered:

(i) to declineto makethe necessarylegislativechanges;

(ii) to allow the ASX to changeits corporateform but operatewholly asa
self-regulatorybodyin theabsenceof ASC oversight;and

(iii) to supportthe proposalbut ensurethatthe changedid not underminethe
regulatoryandpublic policy objectivesunderlyingthelegislation
governingtheconductof public stockmarkets.

Option (i): Declineto maketheproposedlegislativechanges
necessaryto implementtheASX’sdecision.

2.9 Oneoptionwould be to declineto makethelegislativechangesnecessary
to implementtheASX’s decisionto changeits corporateform. Thisoption
would effectivelyrequiretheASX to retain its currentmutualstructureand
conductits marketunderthecurrentlaw.

2.10 Thisoptionhasnot, however,beenpursuedasto do so would preventthe
ASX from adoptingastructurewhich is consideredby it andits membersto be
moreefficient. It maybe seenasan unwarrantedrestrictionon aprivatebodyin
structuringits affairs.TheASX is essentiallya privatebodywhich is not funded
by theGovernmentandthecorporateform underwhich it choosesto conductits

CorporationsLawAmendment(ASX)Bill 1997 • 5



Regulation Impact Statement

affairs is amatterfor it. justas it is amatterfor otherbodieschoosingto carry
on abusiness.This optionwould preventtheASX from benefiting from
efficiencygainsresultingfrom the proposedchangeof corporateform.

Option (ii): Allow theASXto changeits corporateform but operate
whollyasa self-regulatorybodyin theabsenceofASC
oversight.

2.11 A secondoptionwould beto allow the ASX to changeits form but operate
wholly asaselfregulatorybody withoutASC oversight.Again,thisoption has
not beenpursued.

2.12 Underthe currentframeworkfor the regulationof the securitiesindustryin
Australia,selfregulatoryorganisations(SROs)generallyassumethe role of
co-regulatorwith thedesignatedregulatoryauthority— the ASC — to ensure
investorprotection,marketintegrityandefficient marketregulation.

2.13 The CampbellReport’ recognisedthat therecanbeaconflict betweenthe
interestsof the SROandthoseof the communityin general,but on balance
favouredco-regulation,i.e. selfregulationbut with someminimumgovernment
involvementto theextentnecessaryto ensurethat the desiredprudential
objectivesareachievedeffectively andequitably.The CorporationsLaw reflects
thisapproach.

2.14 Co-regulationoffersmanyadvantagesthatarenot availableeitherwith a
statutoryor self-regulatoryapproachandreducestherigidities associatedwith
legislativeapproaches.It is in thepublic interestfor thebroadrole ofSROsin
the regulatoryframework,andaneffectiveworkingrelationshipbetweenSROs
andtheregulatoryauthority,to be maintainedgiventhat SROsarein thebest
positionto monitormarketpracticesanddetectbreachesof securitieslawsby
marketparticipants.

Option (iii): Supporttheproposalbut ensurethat thechangewill not
underminethe regulatoryandpublicpolicy objectives
underlying the legislationgoverningtheconductof
publicstockmarkets.

2.15 The third option,andtheonethat is preferred,is to supporttheASX’s
proposalto changeits corporateform but ensurethat thechangewill not
underminetheregulatoryandpublic policy objectivesunderlyingthe legislation
governingtheconductof public stockmarkets.

i J K Campbell(Chairman)AustralianFinancialSystem— Final ReportoftheAustralian
CommitteeofInquiry, AustralianGovernmentPublishingService,Canberra,1981.
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Regulation Impact Statement

2.16 The casefor changehasbeencarefully consideredby ASX members.It is
essentiallya commercialdecisionfor the members.Nevertheless,the changeto
amoreeffectiveandappropriateform of corporatestructureis seenaslikely to
enhancethe competitivenessof theASX andAustralia’scapitalmarkets
domesticallyandinternationally.

2.17 While it wouldnot be appropriateto standin theway of the decisiontaken
by ASX members.it is appropriateto ensurethat the changewill not undermine
the regulatoryandpublic policy objectivesunderlyingthe legislationgoverning
the conductof Australia’spublic stockmarkets.

Effect on business

2.18 Apart from theobviousimpacton the ASX itself, adoptionof thisoption
will not impacton businessesgenerally.TheASX. throughits Listing Rulesand
BusinessRulesandArticlesof Association,doesaffect listedcompaniesand
stockbrokersin significantways.TheListing Rulesareoneof the primary
meansof regulationof public listedcompanies.However,the ASX’s proposalto
changeits corporatetypeis predicatedon the assumptionthat any newrulesthat
arenecessaryasaresultof the restructure,or anyrestructuringof theserules,
will essentiallyreplicatethosecurrentlyin force.

2.19 While theremaybe a capacityfor increasesin chargesfor services
providedby theASX to business,the ASX’s capacityto increasechargeswill be
restrictedby competitivepressures(asdiscussedin paragraphsfollowing).

Effect on thestockbrokingprofession

2.20 Underthe proposal,ownershipof theASX isto be separatedfrom the
right of accessto tradeon the ASX market.The right totradeon themarketis to
be basedon acontractbetweenthe ASX andbrokers,andwould not requireany
ownershipinterestby brokersin the Exchange.

2.21 As membershipof the ASX (in the companylawsense)will not be
requiredfor brokers,the CorporationsLaw will needto reflect this. The Law is
presentlypredicatedon thefact thatbrokersarealsoASX membersin the
companylaw sense.Thiswill no longernecessarilybethe case.

2.22 The Bill will not imposesignificantnew requirementson thestockbroking
profession.Rather,it recognisestheASX’ salteredrelationshipwith brokers,
while ensuringthat the ASX continuesto be responsiblefor the conductand
integrityofbrokerstradingontheASX.

2.23 Again, theremaybe capacityfor increasesin the costsof the services
• providedby the ASX to stockbrokers.However,the marketfor broking services

is competitiveandthe capacityof the ASX to increasefeespaidby brokersis
limited (asdiscussedin paragraphsfollowing).

CorporationsLawAmendment(ASX)Bill /997 • 7



Regulation Impact Statement

Effect on investors(the generalpublic) — chargesfor ASX services •
2.24 A publiccompanystructurecouldcreatethepotentialfor thenew owners
of the ASX, andits managers,to increasechargesfor the servicesthe ASX
provides.TheASX hasindicatedthat all its customers.including stockbrokers
(who arethe main direct usersof the exchang&sfacilities) andlistedcompanies
(throughlisting fees),will bearthe costof the servicesprovidedto themif the
ASX becomesa ‘for profit’ entity.TheASX is alsoseekingto makeits Clearing
HouseElectronicSubregisterSystem(CHESS)aprofitablebody. Thequestion
of ASX chargesfor servicesis likely to be amorecontentiousmatterundera
public companystructurethanatpresent.giventhat onefocusof the ~newform’
ASX will be to generateaprofit for its owners(shareholders).

2.25 Nevertheless,the ASX currentlyoperatesasabusinessandseeksto
generateprofits notwithstandingits not-for-profit’ status.The ASX hasthe
capacityto increasechargesfor the servicesit provideswhetherthe ASX
changesits form or not. However,the capacityof theASX to chargeexcessive
pricesis limited asit would resultin theASX losingbusinessto overseas
exchangesandinvite competitionfrom newly establishedAustralianexchanges.

2.26 TheASX’s main competitionis international.To retainor increaseits
shareof the internationalequitymarketthe ASX mustensurethattherange,
priceandquality of its servicesarecompetitivewith overseasstockexchanges.
It canbe expectedthat internationalanddomesticcompetitionpressureswill
restrictthescopefor increasesin ASX charges.

2.27 In addition,themarketfor broking servicesis competitiveandlikely to
remainsofor theforeseeablefuture.Thereareanumberoffactorsthat currently,
orhavethepotentialto, restrictbrokeragefees:theemergenceof discount
brokers,the pushby someAustralianbanksinto privateclient stockbroking,
potentialcompetitionfrom cross-bordercomputertrading,thegrowthofAsian
exchangesandtradingvia theInternet,andincreasedcompetitionfrom domestic
competitorssuchastheSydneyFuturesExchange.

2.28 The AustralianCompetitionandConsumerCommission(ACCC) also
currently playsan importantrole in oversightingthe ASX throughthe
authorisationprocessof the TradePracticesAct. TheASX hashadto seek
authorisationforvariouskindsof conductthat mayotherwisebe in breachofthe
TradePracticesAct. It is notproposedthat theroleoftheACCC in relationto
anyrestrictivepracticesoftheASX be alteredby theBill.

Impact on the role ofsubsidiariesoftheASX

2.29 The ASX conductssomeimportantoperationsthroughsubsidiaries.Two
subsidiarieswith importantresponsibilitiesin the regulatoryframeworkarethe
ASX SettlementandTransferCorporationLtd (ASTC) andtheSecurities
ExchangeGuaranteeCorporation(SEGC).

8 • CorporationsLaw Amendment(ASX)Bill /997



Regulation Impact Statement

ASTC

2.30 ASTC is the body corporateapprovedunderthe CorporationsLaw to
operateCHESS.CHESSis the automatedtransferandsettlementsystemfor
ASX transactions.It providesacomputerisedelectronicregisterofholdingsin
mostASX securities.

2.31 A clearinghousesuchas CHESSneedsto beableto makeindependent
decisionsin carryingout its clearingandsettlementfunctions.As awholly
ownedsubsidiaryof the ASX this independencecannotbetakenfor granted.

2.32 However,the statutoryrecognitionof CHESSundertheCorporationsLaw
andoversightof its rule making by the ASC andthe MinisterunderthatLaw
reinforcesthe independenceof CHESS.The statutoryrole of CHESSwill not be
affectedby themeasuresproposedin theBill.

SEGC

2.33 The SEGCis responsiblefor the administrationof theNationalGuarantee
Fund(NGF). It is establishedunderPart 11 oftheCorporationsAct1989. Its
functionsaresetout in Division2 of Part7 10 oftheCorporationsLaw The
SEGCis awholly ownedsubsidiaryoftheASX andits Board is appointedby
the BoardoftheASX However in all otherrespectsit is independentofthe
ASX andmustnecessarilybe soas it hasarangeof statutoryresponsibilities
assignedto it underthe CorporationsLaw.

2 34 It is not envisagedthat therole of the SEGCwill beaffectedby the change
of form of the ASX

Effect on ASC

2.35 Theproposalincludesprovisionfor theASX to paytheASC for thecosts

ofASC oversightofthe listing oftheASX.
•Costs/benefits

2.36 In summary,adoptionofOption(iii) shouldenhancetheefficiencyandthe

competitiveness
of theASX andAustralia’scapitalmarketsdomesticallyand

internationallyby permittingtheASX to adoptamoreappropriateandefficient
corporatestructure.

2.37 The changeof form of the ASX will not alterthebasicco-regulatory
frameworkfor the securitiesindustry,whichseestheASX workingwith the
designatedregulatoryauthority— theASC — to ensureinvestorprotection,
marketintegrityandefficientmarketregulation.That frameworkhas,overthe
years,workedefficiently andin thepublic interestto ensurethehonestyand
integrity ofthe securitiesmarketsandto maintaintheconfidenceof investorsin
thosemarkets.
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Regulation Impact Statement

2.38 As aprofit orientedbodythe ASX maybeexpectedto pushfor increases
in chargesforthe servicesit provides. However,the ASX will continueto be
subjectto competitivepressuresandauthorisationprocessesunderthe Trade
PracticesAct.

Consultationsand evaluation strategy

2.39 The ASX hasengagedin consultationswith its memberson the proposed I
changesto its corporatestructure,canvassingthe argumentsfor andagainstthe
changeof form.

2.40 The decisionin July 1995 by theBoardofthe ASX to examinethe issueof
ownershipandgovernanceof the exchangefollowed severalyearsof discussion
anddebateaboutoptionsfor the future governanceof theExchange.A
governancetaskforce wasestablished,consistingof membersof theASX Board
andseniormanagementofthe ASX. A referencepanelwasestablished,
consistingof stockbrokersfrom eachState.Thepanelprovidedcommenton
governanceissuesandfeedbackfrom ASX memberson theirviewsand
preferences.

2.41 The ASX commissionedHoganStokesPty Ltd to preparea “Reporton
FutureGovernanceof theAustralianStockExchange”.That Report,whichwas
finalisedin July 1996,recommendedthatthe ASX convertfrom acompany
limited by guarantee(thetypical form of a ‘co-operativeor ‘mutual’ company)
to acompanylimited by shares(a companythatis ownedandcontrolledby its
shareholdersandconductedas aconventionalbusinessforthe purposeof
yieldinga return in the form ofdividendsto its shareholders).Members
consideredtheReportprior to themeetingto voteon theproposal.

2.42 This Bill hasalsobeensubjectto widepublicconsultationprior to its
introductioninto the Parliament.The CorporationsAgreementbetweenthe
States,the NorthernTerritory andtheCommonwealthformsthepolitical
compacton whichthe nationalcompaniesandsecuritiesschemeis based.That
Agreementrequiresthat legislationaffecting thenationalcompaniesand
securitiesschemebe exposedfor publiccommentprior to its introduction.

2.43 After enactment,theoperationof the legislationwill bekeptunder
constantreviewby the TreasuryandtheASC aspartof their ongoingprogram
responsibilities.In addition,areviewof the legislationregulatingthe securities
andfuturesmarkets(which includestherole of the ASX) wasannouncedon 4
March 1997 aspartof the Government’sCorporateLaw EconomicReform
Program.Thisreviewalsoaffordsan opportunityto considertheappropriateness
of the legislativechangesconsequentialon the ASX’ schangeof form.

O
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Financial Impact Statement

Financial Impact Statement
3.1 It is not envisagedthat theBill will haveafinancial impacton the
operationsof government While additionalcostswill be incurredby theASC in
supervisingthe listing of theASX, theASX hasagreedto reimbursethe ASC
for thesecosts.
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Abbreviations

Abbreviations
Thefollowing abbreviationsareusedin this explanatorymemorandum:

ASC — AustralianSecuritiesCommission

SRO — Self-regulatoryorganisation

ASX — AustralianStockExchangeLimited
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Key Amendments

Summary of key amendments proposed by
the Bill
5.1 The Bill’s aim of facilitating the proposedchangesto the ASX’s
governancearrangementswhile, atthe sametime. ensuringthatthe role of the
ASX in the regulatoryframeworkis not diminishedor impairedasa resultof its
conversionto apublic companywill beachievedby:

Clarifying the responsibilitiesof the ASX as aselfregulatory
organisation(SRO),andensuringappropriateaccountabilityof the
ASX to the ASC andthe Governmentin carryingout its SRO
responsibilities.

— Obligationswill be imposedon theASX (andsecurities
exchangesgenerally)to do everythingnecessaryto ensurethat
themarketit conductsis anorderlyandfair marketandself
regulatoryfunctionsarecarriedout on anongoingbasis.The
ASX’ s alteredrelationshipwith brokersis also recognisedand
theASX will continueto beresponsibleforthe conductand
integrity of marketparticipantsin tradingon the ASX andin
relatedactivities.

Limiting personsandtheir associates(Australianandforeign) to
owning or controlling no morethan5 per centof the sharesin the
ASX.

— In the eventthattheownershiplimitation is breached,aCourt
will be ableto makeremedialorders(includingdivestiture)on
theapplicationof the Minister, the ASC, theASX or a
shareholderof the ASX. The proposed5 percentlimit (in
contrastto the currentindividual limit on bankownershipof
10 percent)is consideredappropriatein light of the relatively
smallamountof capitalisationof the ASX.

• Providingthatthe ASC supervisetheASX’s compliancewith its
listing rules in respectof the ASX’s ownproposedlisting.

— If the ASX’s role in oversightingthe listing of publicly listed
companiesisto remaincredible,it mustensurethat, in relation
to its ownprospectivelisting, it adheresto the highest
standardsit setsfor othercompanies.It is alsonecessaryto
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Key Amendments

ensurethat thereis no conflict of interestsuchaswould ariseif
the ASX wereto oversightits ownlisting. Theseobjectives
canonly bemet if its listing is oversightedby a separatebody.
The ASC. asapublic authoritywith statutoryresponsibilityfor
the properconductof securitiesmarketsandexpertisein
overseeingpublic stockmarkets,is bestplacedto undertake
suchatask.

.•

a
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Commentary

Formal clauses
Clause1 — Shorttitle

6.1 Uponenactment,theBill will be knownastheCorporationsLaw
Amendment(ASX)Act 1997.

Clause2 — Commencement

6.2 TheAct will conmienceon the dayit receivesRoyal Assent.

Clause3 — Schedules

6.3 The CorporationsLaw is to beamendedas setout in the draft Bill.
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Commentary

Schedule I Amendment of the
Corporations Law
Item 1 — Proposed amendmentto section9 — (paragraph (a) of the
definition ofmember)

7.1 Paragraph(a) of the currentdefinitionsof memberandmember
organisationin section9 of the CorporationsLaw connotesmembersof
securitiesexchangesandstockexchangesin the companylaw sense.Oneeffect
of the ASX changeof companytypewill be.however,that existingmembersof
the ASX neednot necessarilycontinueto be membersin the companylawsense
in thattheywill not needto beshareholdersin the ASX to carryon businesson
the exchange.

7.2 The proposednewdefinition of memberin paragraph(a) will clarify that
memberhasaparticularmeaningwhenusedin Chapter6 or Chapter7 in
relationto a securitiesexchangeor stockexchange,anddoesnot necessarily
connotememberin the companylawsense.A memberwill be apersonwho
satisfiesthe definitionof memberorganisation(seediscussionfollowing) or
who is apartnerin amemberorganisation.

7.3 Thenew definitionwill alsoomit the existingwords‘within the meaning
of theprovisionwheretheexpressionoccurs’.Thesewordsaremerelyan
acknowledgmentthat ‘stockexchange’and‘securitiesexchange’havevarying
meaningsin theCorporationsLaw andareunnecessary.

7.4 Proposednew paragraph(an) will includein the definition of member,for
a limited numberof purposes.thosepersonsrecognisedby an exchange
(whetherthe ASX or anyotherexchange)as affiliates. Suchpersonswill needto
haveappropriatequalificationsandbe involved in thecarryingon ofabusiness
of dealingin securities(whetheras an employeeor directoror in anyother
capacity).That is, theywill not themselvescarryon abusinessof dealingin
securitiesandwill not themselveshavecontractualorotherrights ofaccessto an
exchange’strading facilities. Suchpersonswill, forexample,be ableto adopt
the title of stockbrokeror sharebrokerwithoutcontraveningsubsection1115(1).
Consistentlywith paragraph(a),apersonfalling within thisparagraphneednot
be amemberofan exchangein thecompanylaw sense.
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Commentary

Item 2 — Proposedamendment to section 9 — (paragraph (a) of the
definition of memberorganisation)

7.5 Paragraph(a(i) of the existingdefinitionof memberorganisationin
section9 of the CorporationsLaw requiresa memberorganisationto satisfytwo
main requirements— firstly that theyhe a memberof an exchangein the
companylaw sense,and secondthat theycan-von a businessof dealingin
securities.In line with the discussionabove,paragraph(a)(i) of the definition of
~nemherorgarnsauon~~tllbe amendedto substitute.for thefirst requirement.a
requirementthat the memberorganisationberecognisedby an exchangeas a
suitablyqualified participantof the exchange.in the caseof theASX. for
example.this will encompassstockbrokingfirms who will havea contractual
rightof accessto the trading facilities of the ASX.

7.6 Proposedparagraph(a)(ii) will includein thedefinitionof member
organisationapartnershipthatthe exchangerecognisesas a suitablyqualified
participantof the exchangeandthat carneson a businessof dealingin securities.
It will substantiallyreplicateexistingparagraph(a)(ii) ofthe definition of
memberorganisation.

Item 3—Proposedamendmentto section761 (paragraph(a) of the
definition of business rules)

7.7 Paragraph(a) of the currentdefinitionof businessrules in section761 of
the CorporationsLaw specificallyincludesthe constitution(ie thememorandum
andarticlesof association)of a bodycorporateconductingastockmarket.The
existingarticlesof associationof the ASX, for example,include manyof the
rulesgoverningtheactivitiesor conductof its stockmarket,andthus
appropriatelyform part of thebusinessrulesof that stockmarket.

7.8 On its conversionto a public company,however,the ASX proposesto
adoptaconventionalsetof articlesfor apublic companyandsetout therules
governingthe activitiesor conductof the stockmarketin a separatedocument.
In thesecircumstances,the articleswill no longerappropriatelyform part of the
businessrulesof the stockmarketconductedby the ASX. Thus,the specific
referenceto the constitutionis to beomittedfrom the definitionof business
rules in section761.

7.9 Nevertheless,if the constitutiondocumentsof the ASX (or anyotherbody
corporateoperatinga stockmarket)wereto containanarticle thatcould be said
to governthe activitiesof the stockmarketor the conductof personsin relation
to the market,thoseparticulararticleswould continueto be businessrulesand
would, for example,continueto be subjectto the notificationobligations
imposedby section774.
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Item 4— After Part7.1 insertPart7.1A — The Australian StockExchange
Limited

7.10 Item 4 will insertanew Part7.1A into Chapter7 of the CorporationsLaw.
Division 1, of Part7.1A will setout amechanismthat will allow theASX to
convertfrom acompanylimited by guaranteeto a public companylimited by
sharesandgive statutorYrecognitionto theASX’s newconstitution,business
and listing rules.Division 2 of Part7.IA will limit holdingsof sharesin the
ASX.

PROPOSEDDIVISION!— CHANGE OF COMPANY TYPE

Proposed section766A — Exchangemay change its typeunder this
Division

7.11 ParthA of the SecuritiesIndustryAct 1980establishedthe ASX as a
nationalstockexchange(in placeof the formerstatebasedexchanges).Section
36Bof that Act incorporatesthe ASX in theAUstralianCapitalTerritory and
deemsit to beincorporatedundertheCompaniesAct 1981 andto beacompany
limited by guarantee.The SecuritiesIndustryAct is part of the co-operative
schemelegislationwhich hasbeensubstantiallyrepealedandreplacedby the
currentnationalcompaniesandsecuritiesschemelaws. However,the operation
ofParthA oftheSecuritiesIndustryAct is specificallypreservedby subsection
8 1(1) of the CorporationsAct 1989.

7.12 Proposedsection766A will permit the ASX to changeits typeto thatof a
public companylimited by shares,notwithstandingsubsection36B(2) of the
SecuritiesIndustry Act.

Proposedsection766B— Applying for changeof type

7.13 To changeits type, theASX will be requiredto lodgean applicationwith
theASC undertheCorporationsLaw of the CapitalTerritory(proposed
subsection766B(1)).

7.14 Proposedsubsection766B(2)setsout the documentsthatmustaccompany
that application.Conversionto apublic companylimited by sharescould
disadvantagecreditorsof theASX and,accordingly,a statementby thedirectors
of the ASX thatcreditorsarenot likely to be prejudicedby the changeis oneof
thedocumentsthatmustaccompanytheapplication.

7.15 Therevisedconstitution,businessrulesandlisting rulesof the ASX will
takeeffect asfrom thedateof conversionof the ASX to apublic company
(proposedparagraph766D(2)(d)).In light of the likely difficulties in
coordinatingthe revisionofthosedocumentswith theactualmechanismfor
conversion,theusualrequirementsfor approvalofamendmentsto the
constitution,businessrulesandlisting ruleswill not apply (proposedsubsection
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766B(3)). The ASX hasadvisedthat its memberswill, however,beconsulted
closelyon the necessaryamendments.Nor will theusual disallowance
proceduressetout in section774apply. Theseprocedureswill be replacedby
the requirementfor the Minister’s prior written approvalof theamended
constitution,businessrulesandlisting rulesunderproposedparagraph
766B(2)(e).

Proposedsection766C — Changeof type

7.16 Proposedsection766C setsout the stepsin theconversionprocess.On
receivingthe ASX’s applicationto changeits type. the ASC is to publishin the
Gazettea noticeof the dateon which the conversionwill takeeffect(proposed
subsection766C(1)).The changeof typewill takeeffectat thebeginningof the
daynotified in the Gazette(proposedsubsection766C(2)). The ASCwill alter
the ASX’s registrationand give it a new certificateof registration(proposed
subsection766C(3)).A court maynot reversethe alterationof the detailsof the
ASX’s registrationmadeby the ASC (proposedsubsection766C(4)).

Proposedsection766D — Effect of changeof type

7.17 The changeof typewill not createanew legal entity, affect the ASX’s
existingproperty,rightsor obligations(exceptas providedby proposed
subsection(2)), or renderdefectiveanylegal proceedings(proposedsubsection
766D( I)).

7.18 On the changeof type,the liability of eachmemberandpastmemberasa
guarantoron the winding up of the ASX will beextinguished(proposed
paragraph766D(2)(a)).The memberswill ceaseto be membersof the ASX
(proposedparagraph766D(2)(b)).

7.19 Proposedparagraph766D(2)(c) implementsthe decisiontakenby
membersof theASX asto who sharesin the ASX are takento be issuedto on
the changeof type.Theyarethe personswhosatisfythe criteriasetout in
Articles 83 and84 insertedin theASX’s articlesof associationby the special
resolutionsof membersof the ASX on 18 October1996,dealingwith the
changeof type. Eachof thosepersonswill becomeamemberof the ‘new’ ASX
andwill betakento haveconsentedto be amember.

7.20 The specialresolutionsof 18 October1996generallyenvisagethatpersons
whoweremembersof theASX atthe dateof the voteon conversion,i.e. 18
October1996,will becomeholdersof sharesin the capitalofthe ASX on the
basisof equalityamongthosepersons.However,therearesomequalificationsto
this, asfollows:

(a) Post-entitlement’membersof theASX (ie personswho becomemembers
after5 July 1996)will not be ableto participatein anydistributionof
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shareson the changeoftype(Article 35Aof theASX’s articlesof
association).

(b) Personswho weremembersof theASX on 18 October1996,butwho
ceaseto bemembersbeforethe changeof typeof the ASX takeseffect
becauseof theapplicationof Articles 38(4).52. 59 and60(1)ofthe ASX’s
articlesof association,will not be ableto participatein thedistributionof
shares.Cessationof membershipasaresultof the applicationof these
articleswould essentiallybe for seriousprofessionalorothermisconduct.

However,amemberwho ceasesto bea memberafter18 October1996
becauseoftheapplicationofArticle 45 (ie asthe resultofthe failure to
devotethesubstantialpart of theworking weekto thebusinessofthe
memberorganisation)will still be entitledto adistributionofshares.Also,
if apersonwasa memberon 18 October1996butdiesbeforethedateof
conversion,thatperson’sestatewill beentitled to adistributionof shares.

7.21 A courtmay not makean orderreversingthe issueoftheshares(proposed
subsection766D(3)).Proposedsubsection766D(4)providesthat theDivision
doesnot, by implication,preventtheASX from changingits constitution,
businessrulesor listing rules,changingits type,orbeingregisteredasa
companyundertheCorporationsLaw of anotherjurisdiction,andceasingto be
incorporatedunderthe CorporationsLaw of thisjurisdiction.Thiswould, for
example,allowtheASX to transferits placeof incorporation.

PROPOSEDDIVISION 2— LIMITATIONS ON HOLDING SHARESIN
THE EXCHANGE

7.22 The ASX hasacritical roleto play in thenationaleconomy.It wouldnot
be in thepublic interestfor anyonepartyto gaincontrol of theASX. Persons
andtheirassociateswill generallybe limited to owningorcontrollingno more
than5 per.centofthevoting sharesoftheASX. A limitation of thisorderwill
encouragediverseownershipof the ASX. The limitation of 5 percentwill apply
to bothAustralianandforeignpersons.

Proposedsection766E— Unacceptableownership situation

7.23 Proposedsection766Eclarifiesthemeaningof ‘unacceptableownership
situation’ andoutlinesthemannerin whichaperson’sentitlementto voting
sharesin theASX will be determined.If anyonepersonbecomesentitledto
morethan5 percentof thevoting sharesin theASX an‘unacceptable
ownershipsituation’ will exist(proposedsubsection766E(1)).

7.24 A person’sentitlementto voting sharesin theASX will bedeterminedin
thesameway thataperson’spercentageentitlementto votingsharesin a
companyis determinedforthepurposesofPart6.2 of the Corporations Law
(proposedsubsection766E(2)).
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7.25 Part6.2 containsthe centralcontrolson the acquisitionof voting sharesin
acompanyin atakeoverscontext.Section615 of Part6.2 prohibitsthe
acquisitionofsharesin acorporationif, aftertheacquisition,a personis entitled
to morethantheprescribedpercentageof thevoting sharesin thecompany.The
definition of votingsharein section9 andtheprovisionsforcalculating
entitlementto sharesin section609 arealsorelevantto theoperationofsection
615. Undersection609, thesharesin abody corporateto which apersonis
entitled includenotonly sharesin which apersonhasarelevantinterest,but
alsosharesin whichapersonwho is anassociateofthepersonhasa relevant
interest.Relevantinterest(definedin Division 5 of Part1.2) andassociate
(definedin Division 2 ofPart 1.2) arebothbroadlydefinedtermsencompassing
thevariouswaysin which apersonmayexercise,orcontroltheexerciseof, the
right to voteattachedto ashareordisposeof ashare.

Proposedsection766F— Causing an unacceptableownership situation

7.26 Proposedsection766F makesit an offencefor a personto acquireshares
in acorporation(orenterinto a ‘relevantagreement’to acquiresharesin a
corporation)wheretheacquisitionhastheresultthat thepersonbecomesentitled
to morethan5 per centofthevoting sharesoftheASX; orapersonwhowas
previouslyentitledto morethan5 per centof thevotingsharesin theASX
becomesentitledto agreaterpercentage.Thepersonmusthaveknownthe
actionwould havethatresult, orhavebeenrecklessasto whethertheacquisition
would havethatresult.Thepenaltyfor acontraventionofproposedsection766F
will be 400penaltyunits.

Proposedsection766G— Exchange’sobligation to avoid unacceptable
ownership situation

7.27 Proposedsection766G imposesan obligationon theASX to take all
reasonablestepsto ensurethatan unacceptableownershipdoesnotexist.The
obligationto ‘take all reasonablesteps’will not,however,requiretheASX or a
subsidiaryoftheASX, withoutmore,to refuseor fail to registerasharetransfer
on theCHESSsubregisterthat will, onceregistered,resultin an unacceptable
ownershipsituation.

Proposedsection76611— Remedialorders

7.28 Proposedsubsection766H(1) provides that,wherean ‘unacceptable A
ownershipsituation’ exists,theCourtmay, on theapplicationoftheMinister,
theASC,theASX or ashareholderoftheASX, makesuchordersasit considers
appropriateto ensurethatan ‘unacceptableownershipsituation’ ceasesto exist.

7.29 Thoseorders may include an order to disposeof shares,an order
restrainingthe exerciseof anyrightsattachedto shares,an orderprohibiting or
deferringthepaymentofanysumsin respectof sharesheldby theperson,an
order that anyexerciseofrights attachedto sharesbedisregarded,an order
directinganypersonto do or refrainfrom doingaspecifiedactoran order
containingsuchancillaryorconsequentialprovisionsasthecourtthinks

24 • CorporationsLaw Amendment(ASA9Bill 1997



Commentary

• just(proposedsubsection766H(2)). The ordersthe Courtmay makearenot.
however,limited to ordersof the kind detailedin proposedsubsection766H(2)
(proposedsubsection766H(3)).

7.30 Proposedsubsection766H(4)providesfor noticeof anapplicationto be
given to suchpersonsandlorin suchmanneras the Court thinksfit. TheCourt
may,by order,rescind,varyor dischargeany orderor suspendtheoperationof
an order(proposedsubsection766H(5)).

Proposedsection7661 — This Division extendsto things outsideAustralia
etc

7.31 Section7661providesfor theextra-territorialoperationofDivision 2 of
Part7.1A.

Item 5 — After section769

7.32 Item 5 will insertproposedsections769A, 769B, 769C and769Dto
clarify theongoingrequirementsto beobservedby asecuritiesexchangeandto
outlinethemeansby whichcompliancewith thoserequirementswill be
enforced.

Proposedsection769A — Ongoing requirements to be observedby
securitiesexchange

7.33 Section769 oftheCorporationsLaw setsout thresholdrequirementsfor
approvalasa stockexchange.Proposedsection769A will complementsection
769 andclarify theresponsibilitiesoftheASX (andsecuritiesexchanges
generally)asan SRO,ensuringappropriateaccountabilityoftheASX to the
ASC andtheGovernmentin carryingout thoseSROresponsibilities.

7.34 Proposedsection769Awill makeit clearthata stockexchangeis subject
to ongoingrequirementsto:

• do all thingsnecessaryto ensurethateachstockmarketofthe
exchangeis anorderlyandfair market;

• haveadequatearrangementsfor monitoringandenforcing
compliancewith its businessandlisting rules;

• haveadequatearrangementsfortheexpulsion,suspensionor
discipliningof amemberforconductinconsistentwith justand
equitableprinciplesin thetransactionof business,or fora
contravention of the exchange’sbusinessrules, Chapter 7 or the
conditionsof a licenceheld by amember;

• haveadequatearrangementsfor thesettlementoftransactionsthat
resultfromtradingon thestockmarket;and
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• haveadequatearrangementsfor investigatingcomplaintsby
investorsrelatingto businesstransactedon the marketoperatedby
the exchange.

7.35 Proposedsections769A, 769B,769C,769D. 772A and772Bwill applyto
securitiesexchangesgenerallyandwill not be specific to the ASX.

7.36 Proposedsubsection769A(2) providesthatacontraventionof proposed
subsection769A(l) will not bean offence.

Proposedsection 769B— Minister’s directions to comply with ongoing
requirements

7.37 Proposedsubsection769B(l) permitsthe Minister to publisha noticein
theGazettedirectingasecuritiesexchangeto do specifiedthingsthat the
Ministerbelieveswill promotecomplianceby the exchangewith the
requirementssetout in proposedsection769A,if theMinister is oftheopinion
that asecuritiesexchangeis not complyingwith the requirementsof section
769A.

7.38 It is anticipatedthat theASC will oversighttheactivitiesoftheexchange
andissueapolicy statementoutliningwhatit seesasappropriatecompliance
with clause769A andthecircumstancesin which it will recommendto the
Ministerthatadirectionbe issuedto anexchange.

7.39 Proposedsubsection769B(2)providesthat a securitiesexchangemust
complywith adirectiongivenby theMinisterunderproposedsubsection
769B(1). If asecuritiesexchangecontravenesthedirection,the Court may,on
theapplicationoftheASC, ordertheexchangeto comply with it (proposed
subsection769B(3)).

Proposedsection769C— Annualreportby securitiesexchangeabout
compliancewith ongoingrequirements

7.40 Proposedsubsection769C(1) requiresasecuritiesexchangeto prepareand
giveto theASC, within 3 monthsoftheendofeachfinancialyear,areporton
theextentto which theexchangehascompliedwith therequirementsof section
769Aduring thatyear.TheASC will, in turn, forwardthereportto theMinister.

7.41 Proposedsubsection769C(2)setsout thematerialthat is to accompanythe
report.

7.42 Proposedsubsection769C(3)providesthat theMinistermayrequirea
securitiesexchangeto obtain anaudit reportontheannualreport.Theaudit
reportmustbepreparedeitherby theASC orsomeotherpersonorbody
nominatedby theMinister.
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Proposedsection769D— Specialreport by securitiesexchangeabout
compliancewith ongoingrequirements

7.43 Proposedsubsection769D(1) permitstheMinisterto. at anytime. require
a securitiesexchangeto prepareandgivethe ASC a specialreporton theextent
to whichthe exchangeis complyingwith the ongoingrequirementsofsection
769A. for forwardingto theMinister.

7.44 The specialreportmustbeaccompaniedby anyaudit reportrequiredby
theMinister undersubsection769D(3)(proposedsubsection769D(2)).The
audit reportmustbepreparedeitherby theASC orsomeotherpersonorbody
nominatedby theMinister. The reportsmustbe given to theASCwithin the
time requiredby the Minister.

Item 6 — After section 772

7.45 Item 6 will insertproposedsections772Aand772B, whichwill facilitate

self-listing by theASX. andothersecuritiesexchanges,ontheir ownexchange.
Proposedsection772A — Businessrules bind securitiesexchangeand its
members

7.46 By virtue of section180 oftheCorporationsLaw, presentlythebusiness
rulesof asecuritiesexchangehavethe legaleffectof acontractunderseal
betweentheexchangeandits members,andbetweenamember andeachother
member. Onthe commencementof this Bill, stockbrokers will not be requiredto
bemembersof asecuritiesexchangein thetraditionalcompanylaw sense
contemplatedby theterm‘member’ in section180,with the result that section
180 will haveno applicationto stockbrokerswhoarenot shareholdersof an
exchange.

7.47 Proposedsection772Awill addressthis situationby providing that the
businessrulesofasecuritiesexchangehaveeffect asacontractunderseal
betweentheexchangeandeachmember,andbetweenamember and eachother
member.

Proposedsection772B— Self-listing by securitiesexchanges

7.48 The ASX is responsiblefor theadministrationandenforcementof itslisting rules againstlisted companies.Theproposalby the ASX to list on its own
exchangeraises the possibility ofa conflict ofinterest in the ASX monitoring its
compliancewith, andenforcing, its listing rules againstitself.

7.49 To removethepotentialfor anyconflictof interest, the ASC will
• undertakethe supervisionof the ASX’s compliancewith its listing rules,andthe

ASX will meetthesupervisorycostsincurredby theASC.Theprovisions
providingfor selflisting ofan exchangewill, however,notbe specificto the
ASX andselflisting will be availableto securitiesexchangesgenerally.
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7.50 Proposedsection772B permitsthe listing of asecuritiesexchangeon that
exchangeandfacilitatessucha listing. Proposedsubsection772B(1) clarifies
that abodycorporatethat is asecuritiesexchangemaybe includedin its own
official list.

7.51 Proposedsubsection772B(2)providesthat securitiesofa securities
exchangemaybe grantedquotationon theexchangeif theASC andthe
exchangehaveenteredinto arrangementsfor:

• dealingwith possibleconflictsofinterestthatmight arisefrom the
quotationof theexchange’ssecuritieson theexchange;and

• ensuringthe integrity oftradingin securitiesoftheexchange.

‘Arrangements’for thepurposeofproposedsubsection772B(2)may include
provisionsoflisting or businessrules.

7.52 Arrangementswith theASC for thelisting of asecuritiesexchangeon that
exchangemayprovidefor thepaymentof feesto theASC for oversightingthe
listing oftheexchange(proposedsubsection772B(3)).Feeswill bepayableto
theCommonwealthin thesamemaimerasfeesfor chargeablemattersunder
Part9.10of theCorporationsLaw.

7.53 The listing rulesoftheexchangemustprovidethattheASC (or theASX
on its behalf),andnot theexchange,will makedecisionsandtakeactionon the
following matters:

• theadmissionoftheexchangeto its own official list;

• theremovaloftheexchangefrom its own official list; and

• granting,stoppingor suspendingthequotationof securitiesofthe
exchangeon astockmarketoftheexchange.

7.54 TheASCwill havesuchpowersandfunctionsasareconferredon it by the
arrangementsenteredinto betweenit andtheexchange,andalso thepowersand
functionsconferredon it by the listing rulesoftheexchange(subsection
772B(5)).Existingsection776 oftheCorporationsLawwill complement
proposedsubsection772B(5)in that it will imposean obligationon asecurities
exchangeto providesuchassistanceto theASCastheASCreasonablyrequires
fortheperformanceofits functions.

7.55 Proposedsubsections772B(6)to (10) permittheASC to exempta
self-listing exchangefrom certainspecifiedprovisionsoftheLaw ormodify the
operationofthoseprovisionsin relationto theexchange,eitherconditionally or
unconditionally.The exchangemustcomply with anyconditionssoset
(proposedsubsection772B(9))andtheASCmayapplyto theCourt for an order
that theexchangeso comply(proposedsubsection772B(10)).
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7.56 TheprovisionsoftheCorporationsLawthatmaybe so modifiedare
section235 andanyofthe provisionsof Chapters6 and7, andanyregulations
madefor thepurposesofanyoftheseprovisions(proposedsubsection
772B(11)).

7.57 A ‘self-listing exchange’will be definedby proposedsubsection772B(11)
to meanasecuritiesexchangewhosesecuritieshavebeengrantedquotationon a
stockmarketoftheexchange.

SCHEDULE 3

7.58 The following penaltieswill be includedin Schedule3 of theCorporations
Law.

7.57. The penaltyfor acontraventionof proposedsection766F(causingan
unacceptableownershipsituation)will be 400 penaltyunits

7.58. Thepenaltyfor acontraventionofproposedsection766G(exchange’s
obligationto avoidunacceptableownershipsituation) will be 500 penaltyunits
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