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CUSTOMS LEGISLATION AMENDMENT BILL 1993

OUTLINE

ThisBill is anomnibusmeasureproposing a seriesof amendmentsto the CustomsAct
1901,tbeAnti-DumpingAuthorityAct 1988,the CustomsLegislation(Tariff
ConcessionsandAnhi-Dumping)AmendmentAct1992 andthe CustomsLegislation
(Anti-DumpingAmendments)Act 1992.

TheBlIPs major purposeisto refinethe rules oforiginasa consequenceof the 1992
CloserEconomic Relationsreview. The proposedamendmentsareintendedto
provide greaterguidanceon the useofthe relevantprovisionsandto closeloopholes
in thelegislation which had enabledsomeclaimants for preferenceto abusethe spirit of
the rules oforigin requirements. The revisedrules oforigin are to be containedin a
newDivision IA ofPartVIII oftheCustomsAct 1901which retainsmost ofthe
elementsof theold section 151 whilst introducingsignificantchangesto the rules
relating to goodsofmixed origin (newsections153Dand 153Erefer).

The Bill alsoproposesa numberoftechnicalamendmentsto:

i) the CustomsAct 1901 to substitute a newdefinition for a place outside
AustraliaK to ensuretighterCustomscontrol over peopleandgoodsmoving
betweenAustraliaandinstallations in Area A ofthe Zoneof Co-operation in
the Timor Gap;

ii) theCustomsAct 1901 to allow computer transmissionof encodedinformation
in theprocessof enteringand clearinggoods;

iii) theCustomsAct 1901 to clarit~rthatthe undeclaredpossessionsof ship’s crew
areforfeited to theCrown; and

iv) theCustomsAct 1901, the CustomsLegislation (Ibriff ConcessionsandAnti-
Dumping) AmendmentsAct 1992andtheCustomsLegislation (Anti- Dumping
Amendments)Act1992 to effect a numberofminortechnicalamendments
consequentialon thenewElectronicLodgementimport entryregime
introducedby Act No. 34 of 1992andamendmentsto theTariffConcessions
and Anti-DumpingLegislationin ActsNo. 89and 206of 1992.

FINANCIAL IMPACT STATEMENT

The proposedamendments inthis Bill have nodirectfinancial implications.
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CUSTOMS LEGISLATION AMENDMENT BILL 1993

NOTES ON CLAUSES

PART 1- PRELIMINARY

Cause1- Short tide

I. This isa machineryclausewhich providesfor theAct to becitedasthe

CustomsLegislationAmendmentAct 1993.
Cause2- Conimeucenient

2. Subclause2(1)provides for RoyalAssentcommencementof the following
provisions:

- clausesI and2, which aretheshorttitle andcommencement
provisions;

- clause3, which is anapplicationprovisionrelatingto thesubstantive
amendmentstoDivision 1A oftheCustomsAct 1901effectedby clause
10 ofthisBill;

- clause4, which citestheCustomsAct 1901as thePrincipal Act to
which Part2 relates;

- clause5, which amendsthedefinitionof”placeoutsideAustralia” to
ensuretighterCustomscontrol overpeopleandgoodsmovingbetween
Australiaandinstallationsin AreaA oftheZoneofCo-operationin the
Timor Gap;

- clause6, which amendssection64AA oftheCustomsAct 1901 to
clarit~,thattheundeclaredpossessionsof ship’screwareforfeitedto the
Crown;

- clause7, whichremakesthe importentryadviceandpayment
proceduresfor importedgoodsin section71B ofthe CustomsAct
1901;

- clause14 and subclause16(1),which introducenew Gazette
notificationrequirementsin theTariff ConcessionsSysteminPartXVA
oftheCustomsAct 1901;

- clause18, whicheffectsa technicalchangeto correcta crossreference
to theCustomsTariffAct 1987;and

- clause21 which isa machineryclauserelatingto theAnti-Dumping
AuthorityAct 1988.

3. Subclause2(2)providesfor theretrospectivecommencementon 1 September
1992ofclauseS.ClauseS effectsa technicalamendmentto section71Fofthe
CustomsAct 1901,consequentialon theintroductionofElectronicLodgmentin 1992,
to provide for thedeemedwithdrawalof an import entryincertaincircumstances
wheredutyremainsunpaid. 1 September1992wasthecommencementdateof the
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principalElectronicLodgementamendmentstothe import entryregimeeffectedby the
CustomsandExciseLegislationAmendmentAct 1992 (Act No. 34 of 1992).

4. Subclause2(3)providesfor clauses11, 12 and 13 to commence28 daysafter
thedayon which this Act receivestheRoyal Assent. This isthestandardminimum
commencementperiodwherea newoffenceprovisionisto operate,or wherenew
obligationsor liabilities are created.Theseclausesamendsections214AA, 214ABand
240, respectively,of theCustomsAct 1901 to extendtheaudit powers,commercial
documentkeepingobligationsand penaltiesin thosesectionsto goodsdeliveredinto
homeconsumptionwithout entryundersections69 and70 ofthat Act.

5. Subclause2(4)providesfor clauseis, subclause16(2)anditem 3 of Schedule
2 to betakento havecommencedon 1 November1992. Theseprovisionsare
technicalcorrectionsto crossreferencesin thenewTariff ConcessionsSysteminPart
XVA of theCustomsAct 1901 introducedby theCurtomsLegislation (Tar((f
ConcessionsandAnti-Dumping)AmendmentAct 1992(Act No. 89 of 1992). The
principalTariffConcessionsamendmentsin that Act commencedon 1 November
1992.

6. Subclause2(5)providesfor clause17, whicheffectsa crossreference
amendmentconsequentialon amendmentsin theTariff AmendmentBill (No. 2)1993,
to commence14 daysafterthe dayonwhich that Bill receivestheRoyalAssent.

7. Subclause2(6)providesfor item I of Schedule2, which correctsa citation
errorin theCustomsLegislation AmendmentAct 1992, to be takento have
commencedon 18 August1992,thedateon which theoriginal amendmentwas
intendedto takeeffect.

8. Subclause2(7)providesfor item 2 of Schedule2, whichcorrectsa citation
errorin theCustomsLegislation (Anti-DumpingAmendments)Act 1992, to betaken
to havecommencedon 1 January1993, thedateonwhich theoriginal amendmentwas
intendedto takeeffect.

9. Subclause2(8)providesfor the remainingprovisionsof theAct to commence
on a dayto befixed by Proclamation.Therelevantclausesmainly relateto the new
Preferencearrangementsin Division IA ofPartVIII oftheCustomsAct /901. These
provisionsareto commenceby proclamationprimarily toallow Regulationssubsidiary
to thePrincipalAct amendmentsto bepreparedandbroughtinto operation. Thenew
arrangementsare expectedto beoperationalbeforetheendof 1993.

10. TheProclamationcommencementis subjectto the standard“sunset’provision
inActs whichare expressedto commenceby Proclamation;namely,that if theyarenot
proclaimedwithin a periodofsix monthsafterthe dateon whichtheAct receivesthe
RoyalAssent,theprovisionsaredeemedto commenceon thefirst dayafter that period
(subciause(4) refers).
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Clause3- Application of Division LA of Part Vifi of the CustomsAct

II, Thisclauseprovidesthat therevisedrulesoforigin containedin newDivision
Let.ofPartVIII oftheCustomsAct 1901will apply in respectof goodsenteredfor
homeconsumptionafter thecommencementof that newDivision by Proclamation.

PART2- AMENDMENTS OFTHE CUSTOMSACT 1901

Clause4 - PrincipalAct

12. This provisionidentifiestheCustomsAct 1901 asthePrincipal Act for the

purposesof this Part.
Clause5- Definitions

13. Thisclauseamendssub-section4(1)ofthePrincipal Act by omittingthe
presentdefinitionof “placeoutsideAustralia” andsubstitutinga newdefinitionwhich
providesthat watersor resourceinstallationsin AreaA oftheZoneof Cooperationare
includedasa placeoutsideAustralia” and thereforesubjectto thenormal barrier
controlsovermovementof personsandgoodsto andfromthat area.

AreaA oftheZoneof Cooperationwascreatedasa result ofthe treatysigned
on II December1989betweenAustraliaandIndonesia,underwhich the
respectiveGovernmentsagreedto cooperatein the explorationfor and
exploitationofthepetroleumresourcesof the continentalshelfin the area
knownasthe ‘Timor Gap’betweenAustraliaarid EastTimor.

14. Theamendmentseffectedby this clausearea responsetoconcernsthat the
Customsbarriercontrols(reportingof cargo,passengersandcrew),do notextendto
movementofpersonsandgoodsto andfrom that area. Therelevantbarriercontrol
provisionsinDivision 3 ofPartIV of theAct operateby referenceto thephrase“place
outsideAustralia”. Thedefinitionof that phrasedid not includean areaofwaters
outsideAustralia,therebycreatingdifficulties inextendingthecontrolsto AreaA. The
proposedamendmentsareintendedto overcomethosedifficulties.

Clause6 - Arrival Report

IS. Thisclauseamendssection64AA of theAct tospecifically providethat the
shipsarrival reportto becommunicatedto Customsby themasterorownerofa ship
within 24 hoursof arrivalat an Australianport mustcontainparticularsofthepersonal
effectsofthecrew. Thisamendmentcorrectsanoversightwhenthecargoreporting
provisions(sections64 to 64AE)ofthe Act wereremadeby theCustomsandExcise
LegislationAmendmentAct 1990. Theability to requireinformationin accordance
with therequirementsof an approvedform (subsection64AA(2) refers) did notextend
as fbi’ asthepreviousrequirementsundertheRegulations. As a consequencethe
undeclaredpossessionsof shiptscrewcould notbeconsideredforfeitedtotheCrown
underparagraph229(1)(e)oftheAct.
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16. The proposedamendmentto section64AA gives Customsaspecificheadof
powerto require suchinformation andthereforetriggersthe forfeitureprovisionin
paragraph229(1Xe) ofthe Act if suchgoodsarenot properlyaccountedfor.

Clause?- Authority to dealwith goodsenteredunder section71A

17. This clauseamendssectionlID ofthe Act to remakethe import entry advice
andpayment proceduresfor importedgoodsto reflect theactualadministrative
procedureswhich occurbeforegoodsare releasedfrom Customscontrol.

IS. Paragraphs(a) and (b) amendsubparagraphs71B(2)(b)(i)and 71B(3)(c)(i)of
theAct to removethe requirementthat an import entry advice communicatedto an
importer by Customsin eitherdocumentaryor electronicform contain a statementas
to the actual amountofduty payablebeforethe goodscanbe delivered into home
consumption. Now, the import entry advice needonly contain a statementto the
effect that thegoodshave beenclearedfor homeconsumption,warehousingor
transhipment.

19. Paragraph (c) thenamendssubsection(4) to replacepreviousparagraph (4)(b),
(whichrequiresthat payment of the amount specifiedin the import entry advicebe
madebefore Customscanissuean authority to deal),with a new paragraph (b) which
simply requiresthepaymentof anyduty, salestax, or other chargesassociatedwith the
entry ofgoodsto be paidbefore thosegoodswill bereleased. Theseamountsarein
fact “self-assessed”by the importer and appear on the import entry originally
communicatedto Customs. The amendmentto paragraph (4)(b) will requirethose
self-assessedamounts,rather than anamountspecified by Customsin the importentry
advice~to bepaidbefore an importeris entitled to an authority to dealwith thegoods
thesubjectofanentry.

20. Newparagraph (b) alsorequiresthe paymentofany administrative charges
associatedwith themaking ofan entry before an authority to dealcan begiven. Such
chargesinclude chargesassociatedwith theuseof the Customscomputer systemto
lodgeentrieselectronically; chargesthat Customscollectsonbehalfofthe
communicationsnetwork provider; chargescollectedonbehalfofother
Commonwealthagencies;aswell asany feespecifiedin the Regulationsfor assistance
with the preparation ofdocumentaryimportentries (seeparagraph 21 below).

21. Paragraph (d) insertsa new subsection(4A) into section 71B which
reintroducesthe powerto speci1~tin theRegulationsan administrative chargefor
assistanceprovided in preparing documentaryimport entries for use in a Customs
computer system. Thepowerto prescribe sucha feewasinadvertently omittedwhen
theprincipal Electronic Lodgementamendmentswere madeby the Customsand
ExciseLegislationAmendmentAct 1992 (Act No. 34 of 1992).
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Clause8- Withdrawal ofimport entries

22. Thisclauseamendssection7ff oftheAct, which dealswith thewithdrawalof
import entries,to inserta newsubsection(6~to provide for certainentriesto be
deemedto havebeenwithdrawn

23. Old section38 oftheAct, which providedfor thewithdrawalof import entries,
wasreplacedby newsection71FwhentheprincipalElectronicLodgement
amendmentsweremadeby theCustomsandExctseLegislation AmendmentAct /992
(Act No. 34 of 1992). New subsection7lF(6) is insimilar termsto old subsection
38(3)andprovidesa mechanismwhere,if dutyhasnotbeenpaidwithin 30daysofan
entrybeinglodged;theCollectorhasgivennoticerequiringthe paymentwithin a
periodspecifiedin thenoticeandat theexpirationofthat perioddutystill hasnotbeen
paid,thentheentryis takento be withdrawnundersubsection71F(l).

24, Thisamendmentis takentohavecommencedon I September1992,thedateof
commencementof theprincipalElectronicLodgementamendments(seeClauseNote
2, paragraph3). The amendmentwill solvetheproblemof entrieswhich have
remainedunpaid,cloggingup theentryrecordon the COMPILEcomputerdatabase.

Clause 9-Repealof section151

25, Thisclauserepealssection151 ofthePrincipalAct asa consequenceof the
insertion ofthenewDivision IA ofPartVIII by Clause10 below.

Clause10- Insertionof newDivision

26, Thisclauseinsertsa newDivision IA inPartVifi ofthePrincipalAct dealing
with rulesof originfor preferenceclaim goodsasfollows:

Division JA - Rulesoforigin ofpreferenceclaimgoaLs

Newsection153A - Purposeof Division

27. ThissectionoutlinesthepurposeoftheDivisionas settingout the rulesfor
detenniningwhethergoodsaretheproduceormanuftctureof countriesotherthan
Australiawhenclaiminga preferentialrateof duty in respectofthosegoodswhen
imported (newsubsectionsIS3A(fl and(2~).Thesectionalsodirectsthereade?s
attentionto certain diagramsandexplanatorynoteswhich illustratetheoperationof
therulesoforigin in their applicationtoNewZealand(newsubsection153A(3)).

Newsection153B- Definitions

28. Thissectiondefinescertainexpressionswhich appearin therulesof origin for
thepurposesofDivision IA. In particular,

‘preferenceclaim goods’meansgoodsthatare claimedtobetheproduceor
manufactureofa preferencecountryupontheir entryforhomeconsumption;
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‘allowable factory cost’ and ‘total factory cost’, in relationto preference
claim goodsis thesumofcertainallowableexpenditureprovided for in new
sections153C, 153D, i53F and 153G;

‘factory’ and ‘manufacturer’ aredefined by referenceto the lastprocess in the

manufacture of the preference claim goods;

‘materials’ are essentially defined as all inputsinto the manufacturing process
(other than those treated as overheads), usedor consumed in the manufacture
of the preferenceclaimgoods. They also include the inner containers in which
the goods are packed(other than shippingor airline containers,palletsor
similar articles).

Newsection 153C- Total expenditure of factory on materials

29. In order to gainthe benefitof a preferential rateof duty it is first necessaryto
establish that the goods in question are the produce or manufacture of a country in
respect of which preferential duty ratesapply. Onewayin which preference claim
goods will be regarded as the manufactureof a particularcountryis if the lastprocess
in their manufacture takes place in the particularcountry ~n4having regardto their
quali~’ingarea (definedin new section I 53B), their allowablefactorycost is not less
than thespecified percentageof theirtotalfactorycost. This rule can be tennedthe
‘percentage rule’, and is provided for in new sections 153Mand 153N and in z~çw
subsections I 53J(2). I 53L42). 153P(2) and IS3Q(2).

30, ‘Totalfactorycost’ in relation to preference claim goods, is the sum of the
allowableexpenditureon labourand overheads by the factory where the last process
of manufactureoccurredtogetherwith the totalexpenditureof thatfactoryon
materialsin respectof the goods.

31. As partof that equation,new section153C provides a mechanismfor
calculating the totalexpenditureof the factoryon materials,in conjunction with ~çy~
section 1 53E (referred to in theseNotes at paragraphs38 - 40 below). It providesthat
it is the cost to the manufacturer of the materialsin thefonn theyare receivedatthe
factory,worked out under section 153E.

- The emphasis on the form in which the materials are received into the factory is
intended to make clearthat in determining theorigin and cost of particular
materialsto the manufacturer, it is the origin and cost of materialsin that
particular form that is important rather thanthatrelating to what mightbe the
raw ingredients of the materialreceivedinto the factory.

Newsection 153D - Allowable expenditure of factory on materials

32. This section provides the mechanismfor calculating the allowable expenditure
of the factory on materials as a componentof allowable factory cost, for the purposes
of the ‘percentage rule’ referredto earlierin the clausenote for new section IS3C (see
paragraph 27 above).
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33. Theallowableexpenditureofthefactoryon materialsdiffers accordingtothe
sourceof thematerialsreceivedatthe factory. Detailsoftheallowableexpenditurein
eachcaseare asfollows:

if preferenceclnimgoodsare wholly or partlymanufacturedfrom materials
importedfrom outsidethequalifying area(otherthangoodswholly
manufacturedfromunmanufacturedrawproducts)thereisno allowable
expenditureofthefactoryon thoseparticularmaterials(newsubsection
153D(2)). An exampleoftheapplicationof this ruleis illustratedinDiagram2
in new Schedule VII of the Principal Act viaPlants1, 4 and 7.

If preferenceclaimgoodsarewholly or partly manufacturedfrom
umnanufacturedrawproducts(definedin section4 of thePrincipal Act), of a
country inside the qualifying area,the allowable expenditure is the cost to the
manufacturerof thosematerials,worked out under section ISlE (ncw
subsectionI 53D(3)).

If preferenceclaim goodsarewholly orpartly manufacturedfrom particular
materialsand, as a resultof aprocessorprocessesof manufacturewithin the
qunii~tingareathereis incorporatedin thoseparticularmaterialsother
contribuling materialsimported from outside the qualifying area,the allowable
expenditureon theparticularmaterials(in the form theyare receivedatthe
factory)doesnot includeanypartof thecostattributabletothecontributing
material(in theform it wasreceivedby the manufacturerwho performedthe
first processof manufacturewithin thequalifying area)- (new subsection
I 53DM)).

- The application of this rule isillustratedinDiagram2 of ncw
ScheduleVII of the PrincipalAct by reference to the Plant 2, 5 and 7
example. It is a ruleintendedtoensurethat only thevalueaddedto
preferenceclaimgoodswithin thequalifying areawill counttowards
establishinggroundsfor preferentialtreatmentofthegoodsinquestion,
with the exceptionofthequalification innewsubsection153D(6)
below.

34. Newsubsection 1 53D(5) provides that for the purposes of subsection I53D(4),
Waninterveningexportationto a placeoutsidethe qualifyingareaoccursin respectof
contributingmaterialprior to its incorporationin particularmaterials,subsection
153D(4)appliesto thosecontributingmaterialson reimportationasif they hadbeen
importedfor thefirst time.

35, NewsubsectionI 53D(6)providesanexceptionto thegeneralrule in
subsectionIS3D(4) excludingcosts incurredin relationto contributingmaterial
outsidethe qualifying area. Thisexceptionrelatesonlyto NewZealandandprovides
that if thevalueaddedtoparticularmaterialsinNewZealandconstitutesat least50%
of the totalexpenditureofthefactoryon materials,thendespitethe rule insubsection
I53D(4),theallowableexpenditurecanincludethe total expenditureof the factoryon
materials;that is, inclusiveof thecostof contributingmaterialsfrom outsidethe
qualifying area.
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Theapplicationof this ruleisillustrated inDiagram2 ofnew ScheduleVII of
the Principal Act by referencetothePlant3,6 and 7 example.

36. NewsubsectionI 53J)(7)is intendedto contribute to the fulfilment of
Australia’s obligationsunder theKyoto Convention. It allows any raw material that is
recoveredfrom wasteor scrapgeneratedfrom materialwhich undergoesa processof
mantrthcturein a country,to betreatedasif it weretheunmanufacturedraw product
of that country (regardlessof the actual sourceofthe original material that underwent
theprocesswhich resultedin thewasteor scrap).

37. Newsubsection153D(8)requiresyou to disregardanytranshipmentof
materialsthatoccurs,for thepurposesofdetenniningthecountryfromwhichthe
materials wereexported.

Newsection 153E- Calculation of the costof materialsreceivedat a factory

38. Thissectionsetsout therulesforworking out thecost ofmaterialsin theform
they arereceivedat a factory, for thepurposesofnewsectionsI53C and I53D
(paragraphs29 and32 of the clausenotesaboverefer).

39. The general ruin is that theeligible costwill bethe amount payableby the
manufacturer in respectofthematerials in the form theyare receivedatthe factory
wherethe lastprocessofmanufactureoccurs(newsubsectionI53E(2)). In essence
this will be theinvoicepriceofthematerialsinto thefactory and will therefore include
anyfreight payablein respectofthe materials and any profit componentforming part
ofthe price payable for the materials at that point. Theeligible costto the
manufacturer doesnot however,include anycustomsorexciseduty, salestax,goods
and servicestax, anti-dumpingor countervailing dutyimposedon the materialsby a
country in thequalifying area(newsubsectionlS3E(3)). Such duties imposedby
countries outside the qualifying areaare in anycaseexcluded by the operation ofnew
subsectionI53D(4) (paragraph33 aboverefers),

40. New subsections153E(4) - (7)are anti-avoidanceprovisionsthat are intended
to preventimportersof preferenceclaimgoodsfrom manipulating thecost ofmaterials
soasto meet the ‘percentagerule’ andthereby obtaina preferentialrateofduty.

Newsection 153F - Allowableexpenditure of factory on labour

41. Thissectionprovidesthe mechanismfor calculatingtheallowableexpenditure
ofthe factory on labourasa componentof’allowablefactorycost’and‘total factory
cost’, for the purposesofthe ‘percentagerule’ referred to in paragraph 29 of these
Noteson Clauses.

42. Theallowableexpenditureis thesumof the partofeachprescribedcost
incurred by the manufacturer on labour, in relation to themanufacture of preference
claimgoods,which can be reasonablyallocatedto that manufacture.Theregulations
prescribingspecific items ofcostmay alsospecifythe mannerofworking out that cost
(newsubsectionI 53F(2) refers).
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Newsection153G - Allowable expenditureof factory on overheads

43. Thissectionprovidesthe mechanismfor calculatingtheallowableexpenditure
ofthe factoryon overheadsas a componentof ‘allowable factorycost’ and‘total
factorycost’, for thepurposesofthe ‘percentagerule’ referredtoearlier. The
mechanismis sufficiently explainedin theclausenote fornew section153F, paragraph
42 above.

Newsectien15311-Unmanufactured goods

44. Thissectionprovidesthat goodswhich areclaimedto betheproduceof a
countryarethe produceofthat countryif theyareits urunanufacturedrawproducts.
Thelatterterm is definedinsection4 ofthePrincipalAct. Thisprovisionisa
restatementoftherule which previouslyappearedin subsection151(5)of the Principal
Act.

Newsection 153.1 - Manufactured goodsoriginating in NewZealand

45. This section, together with newsections1 53L - 1 53Q arelargely restatements
of the rules oforigin previously appearingin section 151 with regard to particular
preferencecountries.

46. Goodsclaimedto bethemanufactureofNewZealandwill beso regardedif
theymeeteitherof two rulesset outin thenewprovision: the ‘wholly manufactured
rule’or the‘percentagerule’, asfollows:

the ‘wholly manufactured rule’ - new subsection1533(1)

Goodsclaimed to be the manufacture ofNewZealand areits manufactureif

theyarewholly manufacturedinNewZealandfrom oneor moreof:

- unmanufacturedrawproducts;
- materialswholly manufacturedinAustraliaorNewZealandor Australiaand

NewZealand;
- materialsimportedinto NewZealandthat the Comptroller-Generalhas

determined,by Gazettenotice, to be manufactured raw materialsofNew
Zealand.

the ‘percentagerule’ - new subsections1531(2)and(3)

Goods claimedto be the manufacture of NewZealand are also its manufacture
if:

- the last processin their manufacture wasperformed in NewZealand; and

- havingregardto theirqualifying area,their allowablefactorycostis not less
than50%(or anothergazettedpercentage,if relevant)of their total factory
cost.
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Thequal(lyingareain thiscaseisNewZealandandAustralia(see the
definition of ‘qual(fying areatin newsection153B).

Newsection 153K - Modification of section 153.1in specialcircumstances

47. This sectionimplements theagreementbetweenAustralia andNewZealandas
partof the 1992CER Review;that, in recognitionof difficulties which may arisewhen
unforeseencircumstances(suchasan adversemovementin exchangerates), result in a
shipment failing to qualif~’under the ‘percentagerule’, Australiaand NewZealand
agreeto apply a “marginoftolerance”of2 percentagepoints. Thismeansthat if the
allowablefactorycostofthepreferenceclaim goodsgets to 48% it will bedeemedto
havemet the (50%)percentagerule.

48. The “marginof tolerance”poweris exercisableby theComptroller by wayof
determinationwhich mayberevokedat anytime(newsubsectionsI 53K(2)and (3)
refer).

Newsection153L - Manufacturedgoodsoriginatingin PapuaNewGuinea or a
Forum Island Country

49. Goodsclaimedto be the manufacture of PapuaNewGuinea will be so
regardedif theymeeteitheroftwo rules set out in thenewprovision: the ‘wholly
manufacturedrule’ or the ‘percentagerule’, as follows:

the‘wholly manufacturedrule’ - newsubsectionI 53L(l)

Goodsclaimedto bethe manufacture of PapuaNewGuineaareits
manufactureif they arewholly manufacturedinPapuaNewGuineafromone
or moreof:

- unmanufacturedrawproducts;
- materialswholly manufacturedinAustraliaor PapuaNewGuineaor
AustraliaandPapuaNewGuinea;
- materialsimported intoPapuaNewGuineathat theComptroller-Generalhas
determined,by Gazettenotice,tobemanufacturedmawmaterialsof Papua

NewGuinea.

the ‘percentagerule’ - newsubsection153142)

Goodsclaimedto bethemanufactureof PapuaNewGuineaarealsoits
manufactureif

- the last processin their manufacturewasperformedinPapuaNewGuinea;
and

- havingregardtotheir qualifyingarea,theirallowablefactory costisnot less
than 50%(oranothergazettedpercentage,if relevant)oftheir total factory
cost.
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SO. Goodsclaimedto be themanufactureofa ForumIsland country will beso
regardedif theymeetthe‘percentagerule’ setout in subsection153142)above,but
with the lastprocessoccurringin theForum Island Country rather thanPapuaNew
Guinea.

51, Newsubsection153143)qualifies thegeneralrulesoutlinedabove,if the
preferenceclaim goodsarepartlymanufhcturedfrom materialsofNewZealandorigin
which, if importedintoAustraliaattracta “Free” rateof duty. In thatcasethegoods
will beofPapuaNewGuineaor ForumIslandorigin if thePapuaNewGuinea/ Forum
Island content isat least25% of total factorycost(providedthat the overall
percentagerule innewsubsectioni53L(2)hasbeenmet). botherwords,it allows
NewZealandsourcedmaterialto contributetoPapuaNewGuinea/Forum Island
origin.

The qualifyingareain this caseisPapuaNewGuinea,Forum Island
Countries,NewZealandandAustralia(seethedefinition of ‘qualifying area’
in newsection153B).

Newsectioa153M - Manufacturedgoods originating in a particular Developing
Country

52. Goodsclaimedto be themanufactureofa particularDevelopingCountry will
be soregardedif theymeetthe ‘percentagerule’asfollows:

• the last processin their manufacturewasperformedin that country;~n4

• havingregardto their qualifyingarea,their allowablefactorycostis not less
than50%oftheirtotal factorycost.

The qual(lying areain this caseistheDevelopingCountry,PapuaNew
Guinea, Forum Island Countries,the otherDevelopingCountriesand
Australia (seethedefinition of ‘qual(lyingarea’ in newsection/534).

Newsection153N - Manufactured goodsoriginating in a DevelopingCouatry
but not in any particular DevelopingCountry

53. Goodsclaimedto bethemanufactureofa DevelopingCountry,butnotof any
particularDevelopingCountry,will be soregardedif theymeetthe‘percentagerule’ as
follows:

the lastprocessin theirmanufacturewasperformedinPapuaNewGuineaor a
ForumIslandCountry;~g4

theyarenot themanufactureofPapuaNewGuineaor a Forum IslandCountry
undersection153L;and

• havingregardto their qualifying area,their allowablefactory costis not less
than 50%oftheir total factory cost.
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The qua4fyingareain this caseisPapuaNewGuine4Forum lsland
Countries, theother DevelopingCountriesandAustralia(seethedefinition of
‘qualifyingarea’ in newsection153B).

New section153P - ManufacturedGoods originating in Canada

54. Goodsclaimedto be themanufacture ofCanada will be soregardedif they
meeteither the ‘wholly manufacturedrule’ in relation to Australia and Canada(n&w
subsection153P(2)refers) or the ‘percentagerule’, urovided also that the preference
claim goodshavenot been transhipped(newsubsection153Ff)) refers). In relation to
satisfactionof the ‘percentagerule’:

- the last processin their manufacturemust havebeenperfhrmedinCanada,and

• havingregardto their qualit~’ingarea, their allowable factory costmust beat
least75% of their total factory cost(if the goodsareofa kind conunercially
manufacturedin Australia) or 25% oftheir total factory cost(if thegoodsare
of a kind notcommercially manufactured in Australia).

55. Thenotion of commercialmanufactureis dealt with in newsectionI53R
below.

Thequalifyingareain thiscaseis CanadaandAusiralia(seethedefinition of
‘qual/fring area’ in newsection/534).

Newsection153Q - Manufacturedgoodsoriginatingin a country that is not a
preferencecountry

56. Goodsclaimed to bethe manufacture ofa country that is not a preference
countrywill besoregarded if theymeeteitherthe‘wholly manufacturedrule’ in
relation to Australia and that country Q~e~ysubsection1530(1)refers) or the
‘percentagerule’ (new subsection 153Q(2)refers),asfollows:

• the ‘wholly manufacturedrule’ - newsubsection153Q(l)

Goods claimedto be the manufacture of a country that is nota preference
country are its manufacture if theyarewhollymanufacturedin that country
from one or moreof:

- unmanufacturedraw products;
- materials wholly manufacturedin Australiaor the country or Australia and
the country;
- materials importedinto that countrythat theComptroller-Generalhas
determined,by Gazettenotice, to be manufacturedrawmaterialsofthe
country.
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• the‘percentagerule’ - newsubsections153Q(2)and(3)

Goodsclaimedto be themanufactureofa countrythat isnota preference
countryarealso its manufacture if:

- the lastprocessin their manufacture wasperformedin that country; and

- having regardto their qualifying area, their allowable factory costis at least
75% oftheir total factorycost (if thegoodsare of a kind commercially
manufacturedin Australia) or 25% oftheir total factory cost(if the gcodsare
ofa kind not commercially manufactured in Australia).

57. Newsubsection1530(4)provides that in the caseofChristmasIsland, Cocos
(Keeling) Islandsand Norfolk Island thepercentagereferred to in subsectionl53Q(3)
will be 50% (commercially manufactured)and 25% (non-commerciallymanufactured)
ratherthan the higherpercentagesotherwisespecified.

Newsection153R- Are goodscommercially manufactured in Australia?

58. Thissectionprovides that the Comptroller maydetermineby Gazettenotice,
thatgoodsofa specifiedkind are, or are not, commercially manufacturedin Australia
for the purposesofnewsections153Pand 153Q.

Newsection 153S- Rule againstdouble counting

59. Thissectionis intended to ensurethat in calculatingtheallowable factory cost
or total factory cost ofpreferenceclaim goods,relevantcostsare not taken into
accountmore than once.

Newsection153T - May be different rules of origia for anti-dumping purposes
sofar asNewZealand is concerned

60. Thissectionisa restatementofthe provision that previously appearedin
subsectionsI5I(14A) and (14B) in relation to the detenninationofthe originof goods
for anti-dumping purposes.

Clauses11, 12 and 13-Powerof officers to inspect commercialdocumentsin
certaiacircumstances
Powerof officersto inspect commercialdocumentsin other
circumstances
Commercial documentsto be kept

61. Theseclausesprovide for related amendmentsto sections214A& 214ASand
240, respectively,ofthe Act to extendthe audit powers, commercialdocument
keeping obligationsandpenaltiesin thosesectionsto goodsdelivered into home
consumptionwithout entry under sections69 and 70 ofthat Act. Theextensionofthe
powersand obligationsis necessaryasa consequenceofthe ElectronicLodgement
amendmentsto the importentry regime in theCustomsandExciseLegislation
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AmendmentAct 1992 (Act No. 34 of 1992),which createda newconceptof“returns”
for certaingoodswhich aredelivered into home consumptionwithout entry.

62. Section39 of Act No. 34 amendedsection 214AA of the Act to refer to the
newimport entryprovisionsto which the powerrelates. Section214AA specifically
ties the audit power to goodsfor which an authority to deal hasbeengiven under
section718 after they havebeenentered, Sections69 end 71 ofthe newimport entry
regime provide for delivery without entry of certainclassesof goodsknownas ‘like
customable’and‘special clearance’goodswith the permissionofan officer of Customs.
In thesecasesno authority to dealis evergiven under section718, but a return is
requiredto begiven to Customswithin a specifiedamountof timeafterthegoodshave
beendelivered (paragraphs69(5)(c)and 70(7)(a)of the Act refer).

63. In both thesesituations noentry is ever made in relation to the goods,and
despitethe fact that returns under section69 and 70 containexactlythe same
information asan entry, there wasno ability to audit the commercialdocumentswhich
would support that information becausesection2I4AA only referredtogoodswhich
had beenauthorised to he taken into home consumption undersection 718.

64. Likewise, theadditionalaudit powersin section2I4AB(2) only appliedto
commercialdocumentswhich relatedto goodswhich hadbeenentered,and the
obligation to keepcommercialdocumentsin section240only relatedto documents
necessaryto enablethe Collector to satisf9himselfor herselfof the correctnessofthe
particulars shown in an entry.

65, Clauses Il, 12 and 13 amendsections214AA,214ABand 240respectively,to
extendthe relevant powers, obligations and penaltiesto commercialdocuments
relatingto goodsdeliveredinto homeconsumptionwithoutentryundersections69
and 70.

66. Theamendmentto section240 effectedby clause13 alsoprovidesfor a penalty
of 20 penaltyunitsfor failure to comply with the five yeardocumentretention
obligationsin new subsection(1AAi As newobligationsandpenaltiesarecreatedby
this group ofamendments;theseclausesareto commence28 daysafterthe dayon
which this Act receivesthe Royal Assent(seeClauseNote 2,paragraph 4).

Clause14-Processingrequestsfor revocationof TCOs

67. This clauseamendsSection269CoftheAct to insert anewsubsection(IA)
which requires theComptroller to publish a notice in theGazettestatingthat a request
for revocationfor a TariffConcessionOrder(TCO)hasbeenlodged; thedate on
which it waslodged; andthe TCO number to which the request relates.

68. This amendmentis considerednecessary,astheeffectivedateofa decisionto
revokea TCO is alwaysretrospective(being the datethe request for revocation was
lodged - subsection2695C(6)refers),andimportersshouldbe puton noticethat a
particularTCC) is atrisk and theymay berequiredto paydutyat a laterstageshould
the decisionon the request for revocationhavethe result of theTCO notbeing in force
onthe day thegoodswere entered for home consumption.
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69. The changedoesnot affect in anyway the grounds uponwhich a decisionon
such a requestwill bemade by the Comptroller; it merelyputs importers on notice that
a particularTCO is at risk froma particulardate.

Clause15 - Effect of revocation on goodsin transit and capital equipmenton
order

70. Section26950of thePrincipal Act makesprovision for TCOs to continue to
apply to certain goodsalready in transit to Australiaor capital equipment on order at
the time a TCO is revoked. Section26950currently only refers to TCOs revoked
under subsection269SC(3). That subsectionis the principal provision under which
TCOs may be revoked, however, in certaincircumstancestheyarealso revokedunder
subsection269SC(4). Paragraphs (a), (b) and(d) of this clauseamendsubsection
2695G(l), (2) and(4) respectivelyto insert a crossreferenceto revocationsunder
subsection269SC(4).

71. Paragraph (c) of this clausefUrther amendssubsection269SG(4)to omit the
words “The Comptroller” and substitute “an officer of Customs”. This amendment
allows a discretion to determinewhether a firm order hasbeenplacedfor capital
equipmentbefore a TCO in relation to thosegoodsis revoked. The discretion can be
exercisedby any officer of Customs,insteadof onlythose specificallydelegatedthe
power by the Comptroller, asthediscretionis onewhich needsto beexercisedby a
wide range of officers on a daily basis.

72. Thisclauseisto betakento havecommencedon 1 November1992,beingthe
dateon which theprincipal changesto theTariff ConcessionsSystemeffectedby the
CustomsLegislation(Tar4ffConcessionsandAnti-Dumping,lAmendmentAct 1992
(Act No. 89 of 1992)took effect.

Cause16 - Internal Review

73. Subclause16(1) amendssection269SHofthePrincipal Act to inserta~w
subsection(IA) which requirestheComptrollerto publishanoticein the Gazette
stating that a request for reconsideration of a decision that leadsto the making of a
TCO, or that refUses to revokea TCO, hasbeen lodged; the dateon which it was
lodgedandthe TCO number to which the request relates.

74. This amendmentis considerednecessary,asthe effectivedateof suchdecisions
to revokea TCO is alwaysretrospective(being the date of effect ofthe original
decision), and importers should be put on notice that a particularTCO is atrisk and
theymay berequired to pay duty at a later stageshould the decisiononthe request for
revocationhavethe result oftheTCO notbeing in force on the daythegoodswere
entered for home consumption.

75. The changedoesnot affect inanywaythegroundsuponwhich a decisionon
such a requestwill bemade by the Comptroller, it merelyputs importers on notice that
a particular TCO is at risk from a particular date.
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Clause17 - Interpretation

76. This clauseeffects a technicalamendmentto subsection273F(2)of the
PrincipalAct to removeany referenceto ScheduleSof the CustomsTar4ffAct1987,
consequentialon theproposedrepealofthat Schedulein the CustomsTariff
AmendmentBill (No. 2) 1993. Thischangeis expressedto commenceon the same
dayasthe repealof Schedulescommences(seeClauseNoteZ paragraph6).

Clause18-Reviewof decisionsunder the CustomsTariff Act

77. Thisprovisionamendssection273HofthePrincipalAct, which providesfor
reviewby the AdministrativeAppeals Tribunal ofdecisionsunder section 13 ofthe
Customs TanffAct 1987. Section27311currently refers to a decision“of the Minister
or the Comptroller”undersection13 of that Act, whereasonly theComptroller is
empoweredtomakedecisionsunderthat section. This clauseremovesthe redundant
referenceto decisionsoftheMinister.

Clause19 - Insertionof newsection:

Newsection273L - Entry and transmissionof infonnation by computer

78. Newsection273L providesthat if the PrincipalAct requiresorpermits
informationto be enteredor transmittedby computer,thenthat informationmaybein
an encodedform chosenby Customs. Underproposedenhancementsto the Customs
computer system,knownasEDIFICE 1, it isproposedto allow information to be
transmitted by codes(mainly numbers) insteadof plaintext in orderto minimise
transmission charges.

79. This newprovision is to commenceby Proclamation when final refinementsof
theproposednew systemare complete(seeClauseNote2, paragraph8).

Clause20- Insertionof newSchedule

80. Thisclauseinsertsa new ScheduleVII in thePrincipal Act, which contains
diagramsand explanatorynotesillustrating certainoperations of the newDivision IA
(settingoutthe rules oforigin for preferenceclaim goods)in relation to NewZealand.

PART 3- AMENDMENT OFTUE ANTI-DUMPING AUTHORITY ACT 1988

Clause21 - PrincipalAct

81. This provision citestheAnti-DumpingAuthorityAct 1988asthePrincipal Act
to be amendedby this Part.

Clause22 - Anti-dumping measuresnot to apply to goodsof NewZealandorigin

82. This clauseamendssection3A ofthePrincipalAct to refer to thenewDivision
IA ofPartVIII, consequentialontheamendmentseffectedby clause10 ofthis Bill.
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PART 4- MISCELLANEOUS

Clause23 - Further Amendmentsof otherActs

83. Thisclauseprovidesfor theActs specifiedin Schedule2 to beamendedasset
out in that Schedule.The proposedamendmentsare all minor technicalamendments
which correct drafting errors in theActsto which they relate.

SCHEDULE I

This Schedulecontainsthe newScheduleWI referred to in clause20 above. The new
ScheduleVII containsdiagramsand explanatory notesillustrating the application of
thenewrules of originin relation to NewZealand. In particular,Diagram I is a
decisioadiagram for working out whethergoodsarethe produce or manufacture of
NewZealand. Diagram 2 givesan exampleof goodsthat are last processedin New
Zealand to show, in particular, howallowableexpenditure on materials,allowable
thctoiy cost and total factorycostare worked out.

SCHEDULE 2

AMENDMENTS OF OTt-mR ACTS

QzstoansLegislationAmendmentAct 1992

Paragraph 21(n)

Item I correctsthe citation ofthe definition of ~miningoperations” in the Customs
Legislation AmendmentAct 1992 to give proper referenceto the definition of “mining
operations” in section164 oftheCustomsAct 1901 asoriginally intended.

Paragraph2 1(a)of the Customs Legislation AmendmentAct 1992purportedto amend
subsection164(7)ofthe Act to insert anewparagraph(d) into thedefinition of
“mining operation” sothat shipstravelling to Australian ports for repairs would be
eligible for dieselthe! rebatefor thel usedto travel to and from oil and gasexploration
areasoff the north-west coastofAustralia.

As theactualterm in subsection164(7)is “mining operations”, this amendmentwas
not correctlyeffected, Thisclauseamendsthe definition with effect from 18 August
1992 (beingthe commencementdate oftheoriginal amendment,which reflected the
date ofthe Budget announcement),to give effect to that paragraph asoriginally
intended.
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QsstomsLegislation(Anti-DumpingAmendmentv)Act1992

Paragraph 4(a)

Item 2 corrects the citation ofthe definition of “dumping duty” in theCustoms
Legislation(Anti-DumpingAmendments)Act 1992 to give properreferenceto the
definitionof“dumpingduty” in section269T4ofthe CustomsAct 1901 as originally
intended.

Paragraph4(a) oftheCustomsLegislation(Anti-DumpingAmendments)Act 1992
amendedsection269Tof theCustomsAct1901 to oniltthe definition of“anti-
dumpingduty” andsubstituteanewdefinition“dumpingduty”. Thisamendmentwas
incorrect,as theoriginal definitioninsection268T referredto “dumpingduty”, not
“anti-dumpingduty”.

Thisamendmentis tobe takento have commencedon 1 January1993,thedate of
Proclamationof theoriginal amendment.

QistomsLegislation(TanifConcessionsandAnti-Dumping) AmendmentAct1992

Subsection20(6)

Item 3 omitsthe words“subsection(4)” andsubstitutesthewords “subsection(5)” in
subsection20(6) ofthePrincipal Act to correct a crossreferenceto a periodoftime
specifiedin the transitionalprovisionsfor theamendmentsto theTaijif Concessions
Systemamendmentseffectedby that Act.






