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CUSTOMS AND EXCISE LEGISLATION AMENDMENT BILL (NO. 3)1997

OUTLINE

ThepurposeoftheCustomsandExciseLegislationAmendmentBill (No. 3)1997is

to:
1. amendthe CustomsAct 1901to clarify thattheCustomsAct doesnot extendto

theAustralianexternalTerritoriesandthat, in theCustomsAct, Australiadoesnot
includethe externalTerritories(items I and2 of Schedule1 refer);

2. amendtheCustomsAmendmentAct (No. 1) 1997,whichwasoneof threeActs
which introducedthecostrecoveryregimefor theprovisionof certainimport
relatedservices,to deferby 6 monthsthecommencementof thereducedentry
thresholdforgoodsimportedby the post (item7 of Schedule1 refers);

3. amendtheAustralianPostalCorporationAct 1989to correctananomalyin the
exerciseof Customs’powersof examinationof mail arriving into Australiafrom the
externalTerritories(Schedule2 refers).

This Bill will alsomakeseveralminor technicalamendmentsto the CustomsAct 1901
andtheExciseAct 1901.

FINANCIAL IMPACT STATEMENT

Theproposeddeferralof thereductionin thethresholdvalueof goodsimported
throughthe post(item 7 of Schedule1 refers)will resultin asmall percentageof low
valueimport transactionsbeingexemptfrom import entry chargesfor aperiod of six
months. This is expectedto haveaminor financial impact.

Theotheramendmentsproposedin thisBill haveno financial impact.
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CUSTOMS AND EXCISE LEGISLATION AMENDMENT BILL (NO.3)1997

NOTES ON CLAUSES

Clause1 - Short Title

This clauseprovidesfor theBill to becitedasthe “CustomsandExciseLegislation
AmendmentAct (No. 3) 1997”.

Clause2 - Commencement

Subclause2(1) providesthat, subjectto subclauses(2) to (5), theBill commenceson
theday onwhich it receivestheRoyalAssent. Items1, 2 and7 of Schedule1 and
Schedule2 will commenceon that day.

ItemsI and2 of ScheduleI containtheproposedamendmentsto theCustomsAct
1901 (theCustomsAct) to clarify thattheCustomsAct doesnot extendto the
AustralianexternalTerritoriesandthat, in theCustomsAct, Australia doesnot include
the externalTerritories.

Item 7 of Schedule1 containstheproposedamendmentto the CustomsAmendment
Act (No. 1) 1997. This amendmentwill deferby 6 monthsthecommencementof
amendmentsto section68 of theCustomsAct to decreasetheentrythresholdfor
goodsimportedby postfrom $1,000to $250.

Schedule2. containsproposedamendmentsto theAustralianPostalCorporationAct
1989(thePostalCorporationAct) to enableCustomsto examinemail beingimported
into Australiafrom theexternalTerritories.

Subclause2(2) providesthat items3 and4 of ScheduleI aretakento have
commencedon 1 August 1997,immediatelyafter thecommencementof item 11 of
Schedule1 to theCustomsandExciseLegislationAmendmentAct (No. 1) 1997
(CELA No. 1). Items3 and4 containminortechnicalamendmentsto theprovisions
of theCustomsAct thatgoverntheDiesel FuelRebateSchemeandwhichwere
amendedby CELA No. 1.

Subclause2(3) providesthatitems5 and6 of Schedule1 aretakento have
commencedon 1 July 1995. Items5 and6 containminor technicalamendmentsto
sections209and229A of theCustomsAct. Theseamendmentswereoriginally
includedin the Customs,ExciseandBountyLegislationAmendmentBill 1995but
weremisdescribedanddid not takeeffect. It is thereforeproposedthatthey
commenceonthe samedatethatthatAct commenced,being 1 July 1995.

Subclause2(4) providesthat item 8 of Schedule1 commences,or is takento have
commenced,immediatelyafter thecommencementof item 10 of Schedule2 to CELA
No. 1. Subclause2(5) providesthatitem 9 of ScheduleI commences,or is takento
havecommenced,immediatelyafter the commencementof item 15 of Schedule2 to
CELA No. 1. Similar to items3 and4 of Schedule1, items8 and9 containminor
technicalamendmentsto theprovisionsoftheExciseAct 1901 (ExciseAct) that
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governtheDieselFuelRebateSchemeandwhichwereamendedby CELA No. 1. At
thetime ofintroductionofthisBill, theamendmentsin items10 and15 of Schedule2
to CELA (No.1) hadnot yet commenced.

Clause3 - Schedule(s)

This clauseis theformal enablingprovisionfor the Scheduleto theBill, providingthat
eachAct specifiedin a Scheduleis amendedor repealedin accordancewith the
applicableitemsof theSchedule. Theclausealsoprovidesthatanyother item in a
Schedulehaseffectaccordingto its terms. This is a standardenablingclausefor
transitional,savingsandapplicationitemsinamendinglegislation.
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Schedule1 - Miscellaneousamendmentsof customsand exciselegislation

CustomsAct 1901

Item 1 - Section 4 (definition of Australia)

J
This item amendssection4 by repealingthepresentdefinitionof Australiaand
substitutinganew definition whichprovidesthat “Australia doesnot includethe
externalTerritories”.

The presentdefinitionof Australiain theCustomsAct 1901 (the CustomsAct)
providesthatAustralia doesnot includethe Terntoryof ChristmasIslandor the
Territoryof Cocos(Keeling) Islands. Thedefinitionof Australia in section 17 ofthe
ActsInterpretationAct 1901providesthat Australiaexcludesall externalTerritories
exceptChristmasIslandandtheCocos(Keeling) Islands.The combinedeffectof these
two definitionsis that, for thepurposesof theCustomsAct, Australiadoesnot include
any of theexternalterritories.

The purposeof the newdefinition in section4 ofthe CustomsAct is to statethis
position with greaterclarity thanatpresent.

Item 2 - Section6

This item repealssection6 andsubstitutesnewsection6 into theCustomsAct.

Newsubsection6(1) providesthatsubjectto subsection(2), theCustomsAct doesnot
extendto the externalTerritories. Newsubsection(2) providesthatregulationsmay
bemadeto extendthewholeor apart of thisAct (with or withoutmodifications)to
theTerritory of AshmoreandCartierIslands.

The AshmoreandCartierIslandsareagroupof islandsandreefs500nauticalmiles
west of Darwinand80 nauticalmilessouthof Timor Theyareuninhabitedislandsbut
arean externalTerritoryof Australiaadministeredby theDepartmentof Transportand
RegionalDevelopment.

In recenttimes, therehasbeenan increasein thenumberoflandingsby illegal
immigrantson AshmoreandCartierIslands. Previously,therewereverylimited
legislativepowersto dealwith theselandingsundercustoms,immigrationand
quarantineregimes. Amendmentswererecentlymadetothe CustomsAct, the
MigrationAct 1958 andtheQuarantineAct 1908by theEnvironment,Sportand
TerritoriesLegislationAmendmentAct 1997to enablecertainpowersunderthese
regimesto be extendedto theseislands. The CustomsAct, asamended,presently
statesthat, subjectto subsection6(2), theCustomsAct doesnot extendto the
Territory of AshmoreandCartierIslands Subsection6(2) providesthatregulations
canbe madeto extendthewholeor a partof theCustomsAct to theseislands.

Thepresentwordingof subsection6(1) however doesnot makeit clearthatthe
CustomsAct alsodoesnot extendto all theotherexternalTerntones It is therefore
proposedto amendsubsection6(1) to statethatthe CustomsAct doesnot extendto
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theexternalTerritories. This amendment,in combinationwith theproposednew
definitionof Australia(item 1 above)will clearlystatethat the CustomsAct doesnot
apply in, or in relationto, the externalTerritories(exceptin thecircumstancesin
subsection6(2)).

Item 3 - Subsection164(7)(noteto paragraph (b) of the definition of mining
operations)

This item repealsthe noteto the definition ofmining operations(for thepurposesof
theDieselFuelRebateScheme)andsubstitutesa newnote. Thisnotewas insertedby
theCustomsandExciseLegislationAmendmentAct (No. 1) 1997to indicatethat the
meaningof paragraph(b) of this definition is affectedby othersubsectionsof section
167,being subsectionsl67(7A), (7B) and(7C). Theoriginal notereferredto
subsection(7A) only andthe purposeofthenew noteis to insertreferencesto
subsection(7B) and(7C). This is a technicalamendmentonly.

Item 4 - Paragraph 164(9)(b)

This item amendsparagraph1 64(9)(b)ofthe CustomsAct by omittingthe referenceto
subsection164(8). ParagraphI 64(9)(b) setsout provisionswhich also assistin the
interpretationof mining operationsfor thepurposesof theDieselFuelRebate
Scheme. Subsection164(8),however,appliesto thedefinition ofagriculture for the
purposesof this Schemeandits inclusionin paragraph(b) of subsection167(9) is
superfluous. This is a technicalamendmentonly.

Item 5 - Subsection209(3A)

This item amendssubsection209(3A) by omitting thephrase“in lieu of seizinggoods
underthat section” andsubstitutes“insteadof seizinggoodsundera seizurewarrant”.

Thepurposeofthis amendmentis to give effectto a misdescribedamendmentto
section209(3A)which was includedin the Customs,ExciseandBountyLegislation
AmendmentAct 1995. ThisAmendmentAct implementedthenew customssearchand
seizureregime. Section209dealswith thecircumstanceswheregoodscanbe
impoundedin lieu of seizureunderaseizurewarrant. The purposeofthe original
amendmentwasto makea technicalamendmentto subsection209(3A)to deletethe
referenceto the sectionunderwhich seizuresusedto bemadeandinserta referenceto
a seizurewarrant. This itemgives effectto theoriginal amendmentandis atechnical
amendmentonly.

Item 6 - Subsection229A(8)

This item amendssubsection229A(8) by omitting the phrase“undersection203”
(whereveroccurring)andsubstituting“undera seizurewarrant”.

The purposeof this amendmentis alsoto give effectto a misdescribedamendmentto
section229A(8)which wasincludedin theCustoms,ExciseandBountyLegislation
AmendmentAct 1995. The purposeof theoriginal amendmentwasto makea
technicalamendmentto subsection229A(8)to deletethe referenceto the section
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underwhichseizuresusedto bemadeandinsertareferenceto a seizurewarrant. This
itemgiveseffect to theoriginal amendmentandis atechnicalamendmentonly.

CustomsAmendmentAct (No. 1) 1997

Item 7 - Subsection2(4)

This item amendsthe CustomsAmendmentAct (No. 1) 1997by repealingsubsection
2(4) andsubstitutinganewsubsection2(4) whichprovidesthat item 12 of ScheduleI
commenceson 1 October1998. TheCustomsAmendmentAct (No. 1) 1997wasone
ofthreeActs which introducedthecostrecoveryregimefor the provisionof certain
import relatedservices. Thecostrecoveryregimecommencedon 1 April 1997,except
theamendmentto section68 ofthe CustomsAct outlinedbelow.

As part ofthis package,amendmentsweremadeto section68 ofthe CustomsAct,
whichspecifiesthosegoodsin relationto whichanimport entryis requiredin
accordancewith section71A. Certainexceptionsto thisrequirementarealsospecified
in section68, which includesgoodsin aconsignmentconsignedthroughthePost
Office (paragraph68(1)(e)). Suchgoodsareonlyrequiredto beenteredin accordance
with section71A if their valueis morethan$1,000.

An amendmentwasmadeto paragraph68(1)(e) to decreasethis thresholdto $250to
maketheexceptionsimilarto theexceptionin paragraph68(1)(f) (item 12 of Schedule
1 ofthe CustomsAmendmentAct (No. 1) 1997refers). Underthat exception,goods
thataretransportedto Australiaby ship or aircraft andthathaveavaluenot exceeding
$250arenot requiredtobe enteredin accordancewith section71A. Therefore,all
goodsin aconsignmentimportedinto AustraliathroughthePostOffice of avalueof
morethan$250will berequiredto beenteredin accordancewith section71A andwill
alsobeliable to payimport entryprocessingcharge. This amendmentis dueto
commenceon 1 April 1998 (subsection2(4) of theCustomsAmendmentAct (No. 1)
1997refers).

It isproposedto amendthiscommencementdateto 1 October1998. A significant
numberof representationshavebeenreceivedby Governmentconcerningthe impact
thatthe decreasein thethresholdwill haveon smallto mediumbusiness. In response
to this, theAustralianCustomsServiceis examiningoptionsto simplify the entry

procedures
for the goodsimportedby postwhichwill becomesubjectto the entry

requirements.The deferralof thecommencementdateby 6 monthswill allow this
exerciseto continueandbeimplementedbeforethethresholdis changed.

ExciseAct1901

Item 8 - Subsection78AB(4)

This item amendssubsection78AB(4) by omitting thephrase“paragraph(5)(a)” and
substituting“subsection(5)”. This is atechnicalamendmentonly to correctacross
reference.
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Item 9 - Subdivision C of Division 1 of Part IX (heading)

This item amendsDivision 1 ofPart IX of theExciseAct by repealingtheheadingto
SubdivisionC. Theonly sectionin SubdivisionC was section99A andthissection
wasrepealedby theCustomsandExciseLegislationAmendmentAct (No. 1) 1997. It
is thereforeproposedtherepealtheheadingto SubdivisionC.

S

I



7

‘ Schedule2 - Amendmentof the.Australian Postal Corporation Act 1989 affecting
the exerciseof Customs’ powers

Item 1 - Before subsection90S(1)

This item amendssection90Sof theAustralianPostalCorporationAct 1989 (the
PostalCorporationAct) by insertingnew subsection(1A), whichprovidesthat, in
section90S, Australia doesnot includethe externalTerritories.

Thepurposeof thisamendmentis to correctananomalyin theexerciseof Customs’
powersof examinationof mail arriving into Australiafrom the externalTerritories.
Undersection30 ofthe CustomsAct, all goodsimportedinto Australiaareunder
Customscontrol andundersection35, goodsimportedby postaresubjectto the
control of Customsequallywith goodsotherwiseimported. Section32 of the
CustomsAct providesthat the controlof Customsincludesthe right to examineall
goodssubjectto suchcontrol. Theeffectof thedefinition of Australiain the Customs
Act, which is to beclarified by item I of Schedule1 to thisBill, is thatmail imported
into Australiafrom the externalTerritoriesis subjectto Customscontrol andliable to
examinationby Customs.

A restrictionis placeduponCustoms’powerto examinemail from the external
Territoriesby section90Sof thePostalCorporationAct. Theeffectof section90S is
that whereanarticleof mail is in thecourseofthepostbetweenAustralia,anda place
outsideAustraliaandCustomswishesto examinethearticle, this canonly occurif
certainconditionsare satisfied. Theseconditionsareeithera customsofficer requests
an authorisedexaminerof AustraliaPostto first openthe articlefor examinationor if
therearereasonablegroundsto believethearticlecontainsanythingsubjectto customs
dutyor salestax or that is beingcarriedin contraventionof laws governingimportation
or exportation.

A difficulty hasarisenin the applicationofthis provisiondueto thedefinition of
Australia in thePostalCorporationAct. Whereasin the CustomsAct, Australiadoes
not include the externalTerritories,underthePostalCorporationAct Australia
includestheexternalTerritories(being all externalTerritoriesexceptNorfolk Island).
The effectof this differencein thedefinitionof Australiais thatmail that is in the
courseofthe postbetweenanyexternalTerritory andAustraliacannotbeexaminedby

Customs.

Section90Sdoesnotapply to this mail becausetheexternalTerritoriesare
not a placeoutsideAustraliaunderthePostalAct.

It is thereforeproposedto introducethe newsubsection90S(1A) into thePostalAct
which statesthat in section90S, Australiadoesnot includethe externalTerritories.
Thiswill thenbe thesameasthedefinitionof Australiain the CustomsAct andwill
enablecustomsofficersto examinepostalarticlesfrom anyexternalTerritory where
the conditionsreferredto abovehavebeensatisfied.

Printedby Authorityby the CommonwealthGovernmentPrinter



4

t

S

I





I

4

S

I



S

I



I

I





a

I

S

~IIHI~IIHI~HIIllI~~Illll
9 780644 495752


