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CUSTOMSAND EXCISELEGISLATION

AMENDMENT BILL (NO. 2)1995 4
OUTLINE

Thepurposeof the CustomsandExciseLegislationAmendmentBill (No.2)1995is to
amendtheCustomsandExciseLegislationAmendmentAct 1995 (theCELA Act- Act
No. 87 of 1995).

TheCELA Act amendedtheprovisionsof the CustomsAct 1901 andtheExciseAct
1901relatingto theDieselFuelRebateScheme,aspartof theGovernment’sBudget
package,to tightenthe eligibility criteria for rebatesof customsandexcisedutypaid
on purchasesof dieselfuel.

TheCELAAct wasdebatedin the Senateon 29 and30 June1995 andreceivedthe
RoyalAssenton 1 July 1995. Duringthe courseof the Senatedebate,28 amendments
weresuccessfullymovedby the Governmentto theBill asintroducedandafurther52
amendmentsweresuccessfullymovedby non-Governmentparties.

In theprocessoftranslatingthewill of theParliamentinto afinal RoyalAssentBill, a
numberof transcriptionerrorsoccurred.Also severalsubstantiveproblemswith the
commencementandsavingsprovisionsofthe CELA Act havebeenidentifiedwhich
arecontraryto theexpressedintentionofthe Senate.

Thetranscriptionerrorsareof atechnicaldraftingnatureandaredealtwith in
items7 to 18 of the Scheduleto theBill.

Thecommencementprovisionserrorsoccurredin somecasesbecausenecessary
consequentialalterationsto thecommencementsectionin theCELAAct werenot
made,eventhoughit wasagreedthat particularamendmentswould commenceat
particulartimes. Items 1 and2 of the Scheduleto the Bill effect thesecorrections.

Items3 to 6 of the Scheduleto theBill effect the correctionsto the application
andsavingsprovisionsof theCELAAct to restorethe stateof thelaw asit
existedbefore1 July 1995,in particularwith regardto sandmining.

FINANCIAL IMPACT STATEMENT

Theamendmentsproposedin thisBill relateto the principalCELAAct andhaveno
additionalfinancial implicationsto thatAct.



CUSTOMSAND EXCISELEGISLATION
AMENDMENT BILL (NO. 2) 1995

NOTES ON CLAUSES

Clause1 - Short Title

This clauseprovidesfor thisAct to becited asthe CustomsandExciseLegislation

AmendmentAct(No. 2) 1995(hereinaftertheCELA (No. 2) Act).
Clause2 - Commencement

This clauseprovidesthattheCELA (No.2) Act is takento havecommencedon 1 July
1995. This is the samedatethatthe CustomsandExciseLegislationAmendmentAct
1995(hereinafterreferredto asthe CELA Act) receivedthe RoyalAssent.

Clause3- Schedule

This clauseprovidesthattheCustomsandExciseLegislationAmendmentAct 1995 is
amendedasset outin theSchedule.
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SCHEDULE 4
AMENDMENTS OF THECUSTOMSAND EXCISE

LEGISLATION AMENDMENT ACT 1995

Item 1

This itemamendssubsection2(2) of theCELA Act by omitting thereferenceto “items t
7 and 10” andsubstitutinga referenceto items“7, 10 and 11”.

Item 11 insertednewsubsections164(8)and164(9)into theCustomsAct 1901 (the
CustomsAct) to ensurethatagriculturalor mining activitiesundertakenby
contractorsarealsoeligible for rebateif carriedout by subcontractors.The eligibility
of contractorswith respectto thesespecificagriculturalandmining activitiesis taken
to havecommencedon 1 August 1986.

The effect ofthe inclusionof item 11 of Schedule1 of the CELA Act in subsection
2(2) is thatthis itemis alsotakento havecommencedon 1 August1986. Without this
amendment,subcontractorsof personscontractedto carryout specificactivitieswould
onlybe entitledto claim rebatewith respectto fuel purchasedon andafter29 July
1995(which is the28thdayafter theRoyalAssentof theCELA Act).

Item 2

Thisitemeffectsthreeamendmentsto subsection2(3) of the CELA Act.

Paragraph(a) of this iteminsertsareferenceto items3 and3A of Schedule1 to the
CELA Act after item 1. The effect of insertingareferenceto item3 is thatthis item,
whichmakesdieselfuel forusein firefighting eligiblefor rebate,is alsotakento have
commencedon 1 July 1995.Without this amendment,personswould onlybe entitled
to claimrebatefor firefighting in respectof dieselfuel purchasedon andafter29 July
1995,beingthe 28thdayafter theCELA Act receivedtheRoyalAssent.

Theeffect ofinsertingareferenceto item 3A is thatthis itemis also takento have
commencedon 1 July 1995. Item 3A is proposedto beinsertedby item 10 of the
CELA (No. 2) Act andwill beexplainedin greaterdetailbelow.

Paragraph(b) ofthis itemomitsthe referenceto item9 in subsection2(3) and
substitutesareferenceto “items8, 9 andI 1A” of Scheduleito theCELA Act. The
effect of insertingareferenceto item8 is that this item is alsotakento have
commencedon 1 July 1995. Item 8 extendsthe rehabilitationcircumstancesunder
paragraph(k) of thedefinitionof “mining operations”to includeplacesaffectedby
mining operationsin paragraphs(a) and(b) of thisdefinition. Without this
amendment,personswould only be entitledto claim rebatefor this extended
rehabilitationin respectof dieselfuel purchasedon andafter29 July 1995,beingthe
28thdayafter the CELAAct receivedtheRoyalAssent.
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Theeffect of insertingareferenceto item 11A is thatthis item is also takento have
commencedon 1 July 1995. Item 1 1A is proposedto be insertedby item 17 of the
CELA (No.2) Act andwill be explainedin greaterdetailbelow.

Paragraph(c) amendssubsection2(3) by omitting thereferenceto “1 July 1995” and
substitutingareferenceto “the day onwhichthis Act receivestheRoyalAssent”. As
the CELAAct receivedtheRoyalAssenton 1 July 1995,this is atechnicaldrafting
amendment.

Item 3

This itemamendssubsection5(2) ofthe CELA Act by omitting paragraph5(2)(b) and

substitutingnewparagraphs5(2)(b) and(c).
Subsection5(1) of theCELAAct providesthat all rebateapplicationsmadebefore,
but not decidedbefore,the dayon whichtheCELA Act receivestheRoyalAssentand
all applicationsmadeto the AdministrativeAppealsTribunal(AAT) before,but not
decidedbeforethatdayin respectof decisionsrelatingto rebateapplications,aretobe
decidedundertheCustomsAct andtheExciseAct1901 (theExciseAct) asin force
on or after thatday,thatis, underthe amendedprovisionsof thesetwo Acts. This is
becausetheCELA Act limits the circumstancesin whichthe useof dieselfuel is
eligible with effect from 1 August1986.

Newparagraph5(2)(b)providesthatsubsection5(1) ofthe CELA Act doesnot apply
to rebateapplicationsthat aremadeby apersonin respectof dieselfuel purchasedby
the personfor usein amining operation:

(a) referredto in aparagraphof thedefinitionof mining operation(otherthan
paragraphs(d), (e), (f), (g), (Ii) or (i)); and

(b) thatrelatesto sand,sandstone,soil, slate,clay (otherthenbentoniteorkaolin),
basalt,granite,gravelor limestone.

Thereasonfor theexclusionof suchapplicationsfrom subsection5(1) is that sand,
sandstone,soil etcareexcludedfrom thedefinition of “minerals” onlywith effect from
1 July 1995. Dieselfuel purchasedforusein suchmining operationswill only ceaseto

be

eligible for rebateon andfrom this day. Therefore,anyexistingrebateapplications
thatrelateto theuseof dieselfuel in suchmining operationsarenot tobe decidedin
accordancewith theamendedprovisionsof the CustomsAct andtheExciseAct. N~w
subsection5(3A) containstheprovisionsthat governthepaymentofrebatein respect
of suchapplications(seeitem4 below).

P
Newparagraph5(2)(c)alsoprovidesthatsubsection5(1) doesnot applyto an
applicationmadeto the AAT in relationto arebateapplicationreferredto in paragraph
(a) or (b). Paragraph5(2)(a)refers to claimsmadein respectof dieselfuel foruseat
residentialpremises.
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Item 4

This itemamendstheCELA Act by omittingthe presentsubsection5(3) and
substitutingnewsubsections5(3) and5(3A~.

Newsubsection5(3) is similar to the existingsubsection5(3) asit governsthe
circumstancesin which apersonhaspurchaseddieselfuel foruseby thatpersonat
residentialpremisesin anactivity referredto in subparagraphs5(2)(a)(i), (ii) or (iii)
beforethe dayon whichthe CELA Act receivedtheRoyalAssent,ie 1 July 1995.

A rebateapplicationmaybemadein respectofthe duty paid onthatfuel. If that
applicationis not made,or not finally decidedbefore1 July 1995,new subsection5(3)
providesthatfor all purposesconnectedwith themakinganddecidingof that
applicationandmakingpayments,the CustomsAct andtheExciseAct haveeffect asif
theamendmentssetout in items1, 4, 5 and9 of ScheduleI to the CELAAct, and
Schedule2 to the CELA Act, hadnotbeenmade.

Theseitemsin Schedule1, andSchedule2, effect the amendmentsto the “residential
premises”categoryof dieselfuel rebate,narrowingthecircumstancesin which diesel
fuel purchasedforuseat residentialpremiseswill beeligible for rebatewith effectfrom
1 July 1995. Theeffect of new subsection5(3), therefore,is thatrebateapplicationsin
respectof fuel purchasedbefore1 July 1995 foruseatresidentialpremiseswhichhave
not beenmadeor finally determinedbefore 1 July 1995areto be determinedin
accordancewith theprovisionsof the CustomsAct andtheExciseAct in forcebefore
1 July 1995. Therateof rebatethatwill bepayablein respectof suchclaimswill be
theratethat continuesto applyto the narrowercategoryof “residentialpremises”.

Subsection5(3) alsoprovidesthat apersonmaking anapplicationin accordancewith
thissubsectionis not otherwiseentitledto makeanapplicationfor rebatefor that fuel.
Applicationsfor rebateundersubsection5(3) will alsobesubjectto subsection
164(4A) of theCustomsAct, ie in respectof all applicationsforrebatereceivedon or
after 1 July 1994,rebateis only payablein respectof dieselfuel purchasedwithin 3
yearsbeforeanapplicationis receivedexceptwhereanoticeof intentionhasbeen
givenbefore1 July 1994.

Newsubsection5(3A) is similarto new subsection5(3) asit governsthe
circumstanceswhereapersonhaspurchaseddieselfuel beforethedayon whichthe
CELAAct receivedthe RoyalAssent,ie 1 July 1995,for usein amining operation:

(a) referredto in aparagraphof thedefinition of mining operations(otherthan
paragraphs(d), (e), (f), (g), (h) or (i)); and

(b) thatrelatesto sand,sandstone,soil, slate,clay (otherthanbentoniteor kaolin),
basalt,granite,gravelor limestone.

A personmaymakeanapplicationfor rebatein respectof the dutypaidonthatfuel. If
an applicationis notmade,or isnot finally decided,before1 July 1995,new
subsection5(3A) providesthatfor all purposesconnectedwith the makingand
decidingof thatapplication,andthe paymentof rebate,the CustomsAct andthe
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ExciseAct haveeffectasif the amendmentin item 6 (insofarasthatitemrefersto
sand,sandstone,soil, slate,clay (otherthanbentoniteor kaolin), basalt,granite,gravel
or limestone)of ScheduleI to the CELAAct hadnotbeenmade.

Item 6 of Schedule1 to the CELA Act amendedthedefinition of“minerals” in
subsection164(7)to expresslyexcludesand,sandstone,soil, slate,clay(otherthan

P bentoniteor kaolin),basalt,granite,gravelor limestonefromthe definition, with effectfrom 1 July 1995. Therefore,dieselfuel purchasedonandafter thisdayfor usein amining operationreferredto in aparagraphof the definitionof mining operations
(otherthanparagraphs(d), (e), (f), (g), (h) or (i)) andthatrelatesto anyof these
materialswill no longerbeeligible for rebate.

Theeffectof new subsection5(3A), therefore,is thatrebateapplicationsin respectof
fuel purchasedbefore1 July 1995for usein amining operationreferredto in a
paragraphof the definitionof mining operations(other thanparagraphs(d), (e), (f),
(g), (h) or (i)) andthatrelatesto sand,sandstone,soil, slate,clay(other thanbentonite
or kaolin), basalt,granite,gravelor limestonewhichhavenot beenmadeor finally
determinedbefore 1 July 1995 areto be determinedin accordancewith the provisions
of theCustomsAct andthe ExciseAct in forcebefore1 July 1995.

Similarto newsubsection5(3), subsection5(3A) alsoprovidesthatapersonmaking
anapplicationin accordancewith this subsectionis not otherwiseentitledto makean
applicationforrebatefor thatfuel. Applicationsforrebateundersubsection5(3A) will
alsobe subjectto subsection164(4A) ofthe CustomsAct, iein respectof all
applicationsfor rebatereceivedon or after 1 July 1994,rebateis only payablein
respectof dieselfuel purchasedwithin 3 yearsbeforeanapplicationis receivedexcept
whereanoticeofintentionhasbeengivenbefore1 July 1994.

Item 5

This itemamendsthe CELA Act by insertingnewsubsection5(4A). New subsection
5(4A) providesthatsubsection5(4) doesnot applyin relationto arebateapplication
thatis madeby apersonin respectof dieselfuel purchasedforusein amining
operation:

(a) referredto in aparagraphofthe definitionof mining operationsotherthan
paragraphs(d), (e), (fj, (g), (h) or (i); and

(b) thatrelatesto sand,sandstone,soil, slate,clay (otherthanbentoniteor kaolin),
basalt,granite,gravelor limestone.

Subsection5(4) of the CELA Act setsoutthe provisionsthatgovernthe law thatis
~. applicableto legalproceedingsbroughtin theFederalCourtof AustraliaandtheHigh

Courtbeforethedayon whichthe CELAAct receivestheRoyalAssentin relationto
rebateapplication. Thelaw thatis applicableis the CustomsAct andtheExciseAct in
forceon andafter that day, ietheamendedprovisionsof theseActs.
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Newsubsection5(4A) specificallyexcludesthoserebateapplicationsthatrelateto
mining operationsreferredthereinfor the samereasonsas setout in item3 above. As
sand,sandstoneetcareonly excludedfromthe definitionof “minerals” on andfrom 1
July 1995,existinglegal proceedingsin theFederalCourtor High Court in respectof
suchapplicationsareto begovernedby the provisionsofthe CustomsAct andthe
ExciseAct asif the amendmentsto theseActs hadnotbeenmade.

Item6 I
This itemomitsandsubstitutesthewording of item 1 of Schedule1 to theCELA Act.
This is agrammaticalamendmentonly andis necessaryto removetheduplicationof
the word“in” in theamendedprovisionsofparagraph164(1)(b)of theCustomsAct.

Item 7

This itemamendsparagraph(1) of thedefinition of “agriculture” set out in item2 of
Schedule1 to the CELAAct by “omitting thephrase“first-mentionedagricultural
activity” andsubstitutingthephrase“first-mentionedactivity” This is agrammatical
amendmentonlyto makethewording ofthis paragraphconsistentwith thewording of
similarparagraphsin the definitionof “agriculture”.

Item 8

This itemamendsparagraph(p) of the definitionof “agriculture” set out in item2 of
the Scheduleto the CELAAct by omitting thephrase“andsilagepits” andsubstituting
thephrase“or silagepits”. Paragraph(p) providesfor thepaymentof rebatefor the
constructionor maintenanceof sheds,pens,silosandsilagepits. Thiscurrentwording
providesthatrebateis payableonly if all theseitemsareconstructedor maintained.
The amendmentin this itemwill providethatrebateis payablefor the separate
constructionor maintenanceof anyof theseitems.

Item 9

This itemamendsitem2 of Schedule1 to theCELAAct by omitting andsubstituting
thenoteto the proposeddefinitionof “agriculture”. Thenoteto the definition
indicatesthoseagriculturalactivities,by referenceto the relevantparagraphsof the
definition, whicharegivenanexpandedmeaningby subsection164(8)of the Customs
Act.

The paragraphsof thedefinitionof “agriculture” werere-numberedasaresultof the
Senateamendmentsto item2 of Schedule1 to theCELA Act. The purposeof the
amendmentin thisitem is to insertthecorrectcross-referencesin thenoteto the
relevantparagraphsof thedefinitionof the “agriculture” whichareto begivenan
expandedmeaningby subsection164(8).
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Item 10

This itemamendstheCELA Actby insertingnewitem3A into ScheduleI. Newitem
3A amendsthenoteto the definitionof “agriculture” in item2 of Schedule1 by
insertingareferenceto paragraph(la) after paragraph(1).

Similar to item9 above,thepurposeof theamendmentin this itemis to insertacross-
referencein thenoteto anotheroftherelevantparagraphsof thedefinitionof the
“agriculture” which is to begivenanexpandedmeaningby subsection164(8). This
crossreferencewasnot insertedatthetimetheCELA Act wasamendedby theSenate
to insertparagraph(La) into the definitionof “agriculture”.

Item 11

This itemamendsthe CELAAct by omitting andsubstitutingitem5 of Schedule1.
Thepurposeof thisamendmentis to insert thecorrectcross-referencesto relevant
paragraphsofthedefinitionof “agriculture” in item5. This amendmentis necessary
dueto there-numberingof the paragraphsofthe definitionof “agriculture” asaresult
of Senateamendmentsto the definition.

Item 12

This itemamendsitem7 ofSchedule1 to the CELAAct by omitting andsubstituting
paragraph(a) of the definitionof “mining operations”. This is agrammatical
amendmentonly to insertcommasafter thewords“prospecting”and“commence”in
paragraph(a).

Item 13

This itemamendsSchedule1 to theCELA Act by omitting andsubstitutingitem8.

Item 8 is intendedto amendparagraph(k) ofthe definitionof “mining operations”
(insertedby item7 of Schedule1 to theCELAAct) to extendtherehabilitation
circumstancesunderthatparagraphto includeplacesaffectedby mining operationsin
paragraphs(a) and(b) of thisdefinition, witheffect from 1 July 1995 )(seealso
paragraph(b) of item2 above). Thepresentwordingof item8, however,doesnot
makegrammaticalsensewhenappliedto paragraph(k).

This item, therefore,proposesanewitem8 whichwill completelyomit andsubstitute
thetermsofparagraph(k) in orderto implementthe intendedeffectof item8

Item 14

This itemamendsitem 10 of Schedule1 of theCELA Act by insertinganewdefinition
of “approvedcatchmentarea” after thedefinitionof “agriculturalactivity”. Thisnew
definitionis for thepurposesof paragraph(t) of the definitionof”agriculture”, which
allowsrebateto paidin respectof activitiesundertakenfor the purposesof soil or
waterconservationwithin anapprovedcatchmentareaby apersonwho carrieson a
coreagriculturalactivity within suchanarea.
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“Approvedcatchmentarea” is definedas anareain respectof whichasoil or water
conservationplanhasbeenadoptedby, or hasbeenmadebetween,thepersonswho
carryon coreagriculturalactivitieswithin that area.

Item 15

This itemamendsthedefinition of “mining town” in item10 of Schedule1 to the
CELA Act by insertingthe word “principally” before“to houseemployees”and
omitting the phrase“principally administered”andsubstituting“administered”. This is
a technicalamendmentonly andplacestheword “principally” in the positionthatthe
Senateintendedwhenthe Senateoriginally agreedto insertthewordinto the
definition.

Item 16

This item amendsitem 11 ofthe CELA Act, specificallyby amendingproposed
subsection164(8)of the CustomsAct by omittingthereferenceto “(h)” and
substituting“(i)” andinsertingareferenceto paragraph“(t)” after “(s)”. Theseare
technicalamendmentsonly and,similar to item9 above,the purposeof the
amendmentsin this item is to insertthecorrectcross-referencesin subsection164(8)
to therelevantparagraphsof thedefinitionof the “agriculture” to which subsection
164(8)applies. Theparagraphsof the definitionof “agriculture” werere-numberedas
aresultof the Senateamendmentsto item 2 of Schedule1 to theCELA Act.

Item 17

This itemamendsthe CELA Act by insertingnewitem11A into Schedule1. New
item11A amendsproposedsubsection164(8)of the CustomsAct by insertinga
referenceto paragraph(Ia) after paragraph(I). Similar to item16 above,thepurpose
of the amendmentin this item is to insertacross-referenceto anotherof therelevant
paragraphsof thedefinition of the “agriculture” to whichsubsection164(8) is to apply.
This crossreferencewasnot insertedatthetimetheCELA Act wasamendedby the
Senateto insertparagraph(la) into thedefinitionof”agriculture”.

Item 18

Thisitemomitsandsubstitutesthewording of item 1 of Schedule2 to the CELA Act.
Thisis agrammaticalamendmentonly andis necessaryto removethe duplicationof
theword“in” in the amendedprovisionsof paragraph78A(1)(b)of theExciseAct.
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