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CRIMESAMENDMENT BILL 1994

GENERALOUTLINE

Thepurposeof theBill is to amendtheCrimesAct1914 pavethewayfor the
conrmencementoftheCriminalCodeBill 1994by applyingthecommonlaw

) principlesof criminal liability to all Commonwealthoffencesandintroducing
muchneededreformsin relationto ageof criminalresponsibility,attemptand
conspiracyin theshort termpendingtheapplicationof Chapter2 of the
Criminal Codeto otherCommonwealthoffences. TheCriminal Codewill not
commencein relationto theseotheroffencesuntil 5 yearsafterRoyalAssentso
that consequentialamendmentscanbe made.While someofthestatutes
containingtheseoffencesmayapply theCriminal Codegeneralprinciples
beforethen,manywill not.

Theapplicationof thecommonlaw principlesto all offenceswill meanthat all
peoplewho areaccusedof Federaloffenceswill be subjectto thesame
principlesof criminalliability. Currentlyoffencesotherthanthoseunderthe
CrimesAct1914aredealtwith in accordancewith thelaw of theStateor
Territory wheretheoffenceoccurs.This meansthat peoplearetreated
differently in differentpartsof Australiafor thesameoffence.

Theprovisionin relationto theminimumageofcriminal responsibilityprovides
that achild undertheageof 10 yearscannotbeliable for a Commonwealth
offenceandchildrenbetweentheagesof 10 and14 canonly beliable for a
Commonwealthoffenceif theprosecutioncanprovethechild knewhis or her
conductwaswrong. This is an overduereform.

Thelaw on attemptandconspiracyhasbeenamendedto correspondwith the
Criminal CodeBill 1994. The amendmentssetout newsectionswhich more
accuratelydefinewhat constitutesattemptandconspiracyand includes
appropriatelimitations. Thesereformsareof sufficientimportancethat it was
decidedtheyshouldbe introducedin theshort term.

FINANCIAL IMPACT

Theamendmentsarenotexpectedto haveanythingbuta minorfinancialimpact
onGovernmentexpenditure.Therearelikely to be someoverall benefits
accruingin thelongertermasthelaw will be simplified by theCode,but this is
notquantifiable.
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NOTESON CLAUSES

ClauseI - Short title 4
This clauseis formal andprovidesfor theshorttitle of theBill.

Clause2 - Commencement

Theclausestatesthat theAct will commenceon proclamationorat theendof 6

monthsafterit receivesRoyalAssent.

Clause3 - Substitutionof Section

This clausestatesthat Section4 oftheCrimesAct1914 is to beomittedand
substitutedwith thefollowing section.

PronosedSection4 - Application oftheCommonLaw

Proposedsubsection4(1)providesthat, subjectto theAct oranotherAct, the
principlesof commonlaw with respectto criminalliability appliesto all
Commonwealthoffences.Theomittedsection4 hadonly appliedthese
principlesto offencesundertheCrimesAct1914. Any otheroffencewasdealt
with accordingto theprevailinglaw oftheparticularStateorTerritory whereit
wasconntitted.Soapersoncommittinganoffenceagainstsuchalaw in
Victoria,a commonlaw jurisdiction,wastreateddifferentlyto person
committingthesameoffencein Queensland,a Griffith Codejurisdiction.

Proposedsubsection4(2)providesthat thesectionappliesdespitesection80of
theJudiciaryAct1903. Section80 wasthemeansby whichtheprincipleswere
appliedandwill no longeroperatein that with respectto theprinciplesof
criminalliability.

Clause4 - Insertionofnewsections

Clause4 insertsthefollowing sectionsaftersection4L:

Proposedsection4M - Childrenunder 10

Theproposedsectionprovidesthat childrenunder10 yearsarenot liable forany
offenceagainstCommonwealthlaw. Thelawsin theStatesandTerritories
vary,Tasmania’sageofcriminal responsibilityis 7 years.in theACT it is 8
yearsandin theremainingjurisdictionsit is 10 years.This meansthata 7 year
old child from NewSouthWaleson holiday in Tasmaniacouldbeconvictedof
aFederaloffencecommittedduring theholiday,whenathomeheorshewould
not bechargedfor doing thesamething. This is clearlyanomolousandrequires
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urgentreform.Theprovisionhasthesameeffect assection7.1 of theCriminal
Code.

ProposedSection4N - Childrenover 10 but under14

Proposedsubsection4N(l) providesthat childrenaged10 yearsormorebut
‘ under14 yearsold canonly becriminally responsibleforan offenceif thechild

knowsthat his orherconductis wrong. Subsection4N(2) providesthat the
questionwhethera child knowsthathis orherconductis wrongis oneof factto
be provedby theprosecution.This mirrorsproposedsection7.2of theCriminal
Code.

Clause5 - Attempt

This clauseaddssubsectionsattheendof Section7 oftheCrimesAct1914
Section7 providesthata personwho attemptsto commitan offenceis guilty of
attemptingto commit thatoffencebut is to be punishedasif theoffence
attemptedhadbeencommitted.

Proposedsubsection7(2)providesthetestforproximity. Forthepersontobe
foundguilty of attemptingan offence,theperson’sconductmustbemorethan
merelypreparatoryandthequestionwhetherconductis morethanmerely
preparatoryto thecommissionoftheoffenceis oneof fact.

Thetestfor determiningwhena courseofconducthasprogressedfar enoughto
warrantliability for attempthasbeencontroversialin both Griffith Codesand
commonlawjurisdictions.Testssuchas“unequivocality”,“substantialact”,
“actsof perpetrationratherthanpreparation”and“the lastactrule” havebeen
debatedin thecasesandliterature. Theproposedsubsectionusesthe “more
thanmerelypreparatory”testwhichcatchescaseswherethedefendanthasthe
necessaryfaultelementandhastakenastepbeyondmerepreparationtowards
theperpetrationoftheoffence.

Therewill be caseswherethedistinctionbetweenpreparationandperpetration
will bedifficult. Thebestsolutionto this problemis to leave it to thetribunal of
fact. Thedecisionin thecaseofJones[1990JI WLR 1057 is questionable
insofarasit impliedthatapersonwho,with intent to murderavictim and
escapeto Spain,wasnot proximateundertheproposedtestevenwherehe
obtaineda gun, shortenedit to facilitateconcealment,donneda disguiseand
while armedandcarryingSpanishmoney,lay in wait for his victim to arrive.

‘ The“substantialstep”testadvocatedby, for example,theUS Model PenalCode
andProfessorGlanville Williams, “Wrong Thrningson theLaw of Attempt”
[1991} Crim LR 416 wasconsideredbut rejectedastoobroadbecauseit could
includeactsof preparationandwasrejectedastoobroad. Somesteptowards
theperpetrationof theoffenceis essential.
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Thetestadoptedfollows anumberof authoritiesandlaw reformbodies:English 4
Law Commission,Criminal Law: Attempt,andImpossibilityin Relationto
Attempt,ReportNo 102 (1980)atpans2.48-2.49ands.1(l)of theCriminal
AttemptsAct (UK) 1981;Law ReformCommissionof Canada,ReportNo. 31,
RecodifyingCriminal Law (1987)at45; GibbsCommittee,pan31.12-13,s.7C
Draft Bill. 4
Theprovisionwasconstructedwith an awarenessof thedifficulties that exist
with theGriffith Codesdefinition of attempt,andtheartificial distinction
drawn:seeChellingworth[1954JQWN 35. Theformulationusedaccordswith
therecommendationsoftheMurrayCodeReviewandtheO’ReganCode
Review.

Proposedsubsection7(3) providesthat apersonmaybe foundguilty evenif
committingtheoffenceattemptedis impossibleorthepersonactually
committedtheoffenceattempted.

This follows theGibbsCommitteerecommendations.At pages339-340oftheir
July 1990reporttheGibbsCommitteereferredtoproblemswhicharosein
Britten -v- Alpogia (1986)23 A Crim. R. 254 wherethedefendantwascharged
with attemptingto import cannabisinto Australia. Theevidenceestablishedthat
thedefendantbelievedthat he wasimporting sucha substance,but theactual
substancefoundin theconcealedbottomofa suitcasecollectedby thedefendant
wasnot cannabis- it wasa substancewhichwasnotprohibited. TheGibbs
Committeenotedthat if theEnglishcaseof Smith[1975] AC 476wereto be
followed in Australia,on no possibleanalysisof thefactscould thedefendant,
undertheexisting law, be convictedfortheattemptedimportationcharge.Yet
thedefendant.haddonealt in his powerto commit theoffenceof importing
prohibiteddrugsand wasfrustratedin this purposeonly by the factthat the
packagesdid not containthedrug. It follows that if defendantssuchasAlpogut
werenot punished,theymight repeattheattemptandnext time succeed.
Thereforethis proposedsubsectionmakesit clearimpossibilitywill not be abar
in this way.

Proposedsubsection7(4) providesthat apersonwho is foundguilty of
attemptingto commitanoffencecannotbe subsequentlychargedfor the
completedoffence.

This is called“the doctrineof merger”whichsaysthat wherethesamefacts
constitutebothafelony anda misdemeanour,themisdemeanour“merges” into
thefelony andhence,for all intentsandpurposes,disappears.

Whatauthoritythereis in Australiaholdsthat thedoctrineappliesin those
jurisdictionswhich retainthefelony/misdemeanourdistinction(Welker[1962)
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VR 244). This proposedsubsectionsubstantiallyfollows s.422(2)and(3)of the
Victorian CrimesAct.

Proposedsubsection7(5)providesthatany defences,procedures,limitationsor
qualifyingprovisionsthatapply to an offenceapplyalsoto theoffenceof
attemptingto commit that offence. Theword“defences”wasaddedto take
accountofBeckwith(1976)135 CLR 569.

Proposedsubsection7(6) providesthat therecanbe no offenceofattemptin
relationto SectionSof theCrimesAct1914,aidingandabetting,or to proposed
section7B, conspiracy.

Theprovisionson attemptminorproposedsection11.1 of theCriminal Code
excepttheydo notprescribethe fault elementscontainedin subsection11.1(3)
of the Code. This is becausethe terms“fault elements”and“physicalelements”
arenewto theexistinglegislation.To attemptto superimposethemon all
Commonwealthoffencesthroughattemptwithoutconsequentialamendments
could causedifficulties, whiledevelopingan alternativeformulabasedon
existing terminologycouldhavecreatedfurther transitionalproblems-

questionsasto whethertheymeanthesamethingasproposedsection11.1(3).
In theend it wasdecidedto leavethis questionto thecommonlaw until the
Criminal Codecommences.Proposedsection11.1(3)reflectsthecommonlaw
position.

Clause6- Insertionof newsection

This clauseinsertsanewsectionafterSection7A of thePrincipalAct.

ProposedSectionlB - Conspiracy

Proposedsubsection7B(l) providesthatapersonwho conspireswith another
personto commitan offencepunishableby imprisonmentfor morethan12
months,orby a fineof 200penaltyunits($20,000)ormore,is guilty of the
offenceof conspiracyto commit thatoffence. It alsostatesthat theoffenceis
punishableasif theoffenceto which theconspiracyrelateshadbeencommitted.

Given that thecrime of conspiracyhasbeenabusedon someoccasionsand
attractedcriticismfrom thecourts,thelimitations wereintroducedas
safeguards.

Thefirst limitationconcernsthescopeof theoffence,particularlyin relationto
actswhich arenot criminalthemselves.This contrastswith thecurrentsection
86 oftheCrimesAct1914 which includesconspiracyto preventordefeatthe
executionorenforcementofa law of theCommonwealth.Section86 was
criticisedforthis in theGibbsCommitteeJuly 1990reportandwill be replaced
by this proposedsubsection.
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It wasfelt that if this left any gapsin thelaw, thesewereofminorsignificance 4
in light of theprinciple thata personshouldnot be guilty ofacrime merelyby
reasonof an agreementto do somethingnot of itselfcriminal.

Secondly,it wasdecidedthatconspiracyto commita minoroffenceshouldnot
beanoffence. TheGovernmenthasdecidedthat attheFederallevel theamore
appropriatelimit is to offencescarryinga penaltyof morethan 12 months
imprisonmentora fine of$20,000ormore. This coincideswith thelong-
standingdivisionbetweenindictable(serious)offencesandsummaryoffences
which all currentpenaltiesarebasedupon.The lower monetarylimit hasbeen
setat that level following anexaminationofthesepenaltiesandreflectsamore
realisticdivision betweenseriousandlessseriousoffences.

Becauseof concemthat thechargeof conspiracyhasbeenoverused,ormaybe
overused,it wasfelt that thereshouldalsobe proceduralrestrictionson
conspiracycharges.Thechargeshouldbe subjectto theconsentof theDPP(or
theequivalentauthority);seeproposedsubsection7B(9).

Additionally proposedsubsection7B(7)allows acourtto dismisstheconspiracy
countif it considersthat theinterestsofjusticerequireit to do so. Themost
likely useof this provisionwill arisewhenthesubstantiveoffencecouldhave
beenused,acriticismrepeatedlyvoicedby thecourts(see,for example,Hoar
(1981)148 CLR 32).

Proposedsubsection7B(2) providesconspiracyto commitanoffenceagainst
section29D of theCrimesAct1914 (defraudingtheCommonwealth)is
punishableby a fineof notmorethan2,000penaltyunits ($200,000)orup to 20
yearsimprisonmentorboth. Thiscontrastswith thepolicy of subsection7B(l)
andproposedsubsection11.5(1)of theCriminalCodewhichprovidethe
punishmentshouldbeasif theoffenceto which theconspiracyrelateshadbeen
committed,which follows the recommendationsoftheGibbsCommittee. The
penaltyin relationto section29Dis 1000penaltyunits and up to 10 years
imprisonment.Thisdeparturefrom thepolicy recognisesthehistoryof a
provisionsection7B will be replacing(section86A of theCrimesAct1914).
Section86Awasdevelopedfollowing the ‘bottom oftheharbour’ incidents.
It wasdecidedthat theprinciplecouldnotbeimplementedin re~ationto
conspiracyto committhesection29Doffenceuntil thepenaltyforthatoffence
hadbeenreviewed. Thepenaltiesfor fraud offenceswill be reviewedafterthe
ModelCriminal CodeOfficersCommitteeproducesits reporton ‘Theft Fraud
andRelatedOffences’which will form Chapter3 of theModel Criminal Code.

Proposedsubsection7B(3)providesthatfor thepersonto be guilty, theperson
musthaveenteredinto an agreementwith oneormoreotherpersonsandthe
personandat leastoneotherparty to theagreementmusthaveintendedthatan
offencewould be committedpursuantto theagreementandthepersonorat least
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oneotherpartyto theagreementmusthavecommittedan overtactpursuantto
theagreement.

Proposedparagraphs7B(3) (a)& (b) wereredraftedto moreclearlyseparatethe
agreementcomponentoftheconspiracyfrom theintent to commitanoffence
pursuantto thatagreement.It wasdecidedthat intentionwasrequiredandthat
recklessnesswould not suffice. This is in accordancewith theproposalsoftheI GibbsCommittee,(s.7D(1)(c)), andthecommonlaw (Gerakiteys(1983)153
CLR 317). Theconceptof recklessnessis foreign to an offencebasedwholly on
agreement.

Therequirementof intentionto commit thecrime which wastheobjectof
agreement(proposedparagraph7B(3)(b))will preventconvictionfor conspiracy
where,forexample,theonly partiesto the agreementaretheaccusedandan
agentprovocateur.

Proposedparagraph7B(3)(c)requiresthat theaccusedorat leastoneotherparty
to theagreementcommittedan overtactpursuantto theagreement.Theview is
takenthat asimpleagreementto commitacriminaloffencewithout any further
actionby any of thosepartyto theagreementis insufficientto warrantthe
attentionofthecriminallaw. Therequirementof overtactis commonin
Americanlaw, sees.5.03(5)US Model PenalCode. Therequirementwas
criticisedin somesubmissionson thebasisthat it is vague. It is understoodthat
therequirementworks well in theAmericanjurisdictionswhich haveit and
thereis no reasonto believeit will not work in Australia.

Proposedparagraph7B(4)(a)providesthat apersonmaybe foundguilty of
conspiracyto commitan offenceevenif committingtheoffenceis impossible
(this is consistentwith attemptandincitement).

Proposedparagraph7B(4)(b)providesthatthepersonmaybe foundguilty if the
otherpartyto theagreementis a body corporate. It is well establishedat
commonlaw thatacompanycanbeguilty ofconspiracy,seeICRHaulage
[1944] 1 KB 551;Simmonds(1967)51Cr App It 316.

It wasdecidedthat it shouldbe possibleforapersonto commita conspiracy
evenwheretheonly otherparty to theagreementis apersonfor whosebenefit
theoffenceexists. This is containedin proposedparagraph7B(4)(c).An
examplewould be an agreementbetweenachild undertheageofconsentand
anadult to committheoffenceof unlawful sexualintercoursewith thechild.

Proposedparagraph7B(4)(d)providesthata personmaybefoundguilty even
‘ thoughotherpartiesto theallegedagreementhavebeenacquittedofthe

conspiracy,unlessafinding of guilt would be inconsistentwith thoseacquittals
(seeproposedpragraph7B(S)(a)). Thisdecisionis in accordwithDarby(1981)
148 CLR 668andsection321B CrimesAct 1958(Vic). TheGibbsCommittee
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concludedthat thecourtsmust notbe hinderedfrom examiningthemeritsof
what maybe a quite complexsituationby rulesaboutformal inconsistencieson 4
thefaceof therecord.

Ontheotherhand,underproposedsubsection7B(5), it wasdecidedthat the
Codeshouldprovidethata personwho is theprotectiveobjectof anoffence
cannotbe foundguilty ofa conspiracyto commit that offence.

Proposedsubsection7B(6)providesfor disassociationfrom theoffence.
Consistentwith therequirementof an overtact,thereshouldbe adefenceof
withdrawalordisassociation,for therewouldbe timebetweentheagreement
andthecommissionofthe overtactforthat to takeplace. Unlike attemptand
incitement,thedisassociationherecomesbeforetherehasbeena criminalact.
In that case,thepolicy ofencouragingpeopleto desistfrom criminalactivity
prevails. As forcomplicity, the requirementwaschangedfrom “making a
reasonableeffort” to taking “all reasonablesteps”to preventthecommissionof
theoffenceagreedon. Again, whatamountsto takingall reasonablestepswill
vary from caseto case.Examplesmight include informing theotherpartiesof
thewithdrawal,advisingthe intendedvictims and/orgiving atimely warningto
theappropriatelaw enforcementagency.

As mentionedabove,proposedsubsection‘7B(7) allows a court to dismissa
conspiracychargein the interestsofjustice.

Proposedsubsection7B(8) permitstheuseofall defences,principles,
limitationsorqualifyingprovisionsthat applyalsoto theoffenceof conspiracy
to commit that offence. Finally proposedsubsection7B(9) requirestheconsent
oftheDirectorof PublicProsecutionsto proceedingsforan offenceof
conspiracy.

Clause7 - Personsalreadysubjectto anon-paroleperiod

This clauseamendssection19AD oftheCrimesAct1914by substitutingthe

word “superseded”for “superceded”in paragraph(3)(a).
Clause8 - Personsalreadysubjectto arecognisanceorder

Thisclauseamendssection19AEof theCrimesAct1914by substitutingthe
word “superseded”for “superceded”in paragraphs(3)(a)and4(a).

Clause9-Repealof Sections86 and86A

Sections86 and86A of the CrimesAct1914arerepealedby this clause.These 4
aretheconspiracyprovisions. Theyhavebeenreplacedby a singleprovision-

newsectionTB.
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