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COPYRIGhTAMENDMENT (RE-ENACTMENT) BILL

GENERAL OUTLINE

Thepurposeof this Bill is to re-enactcertainprovisionsof the CopyrightAmendment
Act 1989 (‘the AmendingAct’). Legal adviceto theGovernmentby the Chief

GeneralCounselis that thewhole of the AmendingAct has beeninvalidatedasa
result of thedecisioninAustralianTapeManufacturersAssociationLtd v The

Coinmonwealth(1993)112 ALR 53; a decisionhandeddown by theHigh Courtin

March 1993. Thisis due to theoperationof s. 55 of the Constitution.

TheCourtheld by majority that theroyalty levied on vendorsof blank audio tapeswas

a tax. The needfor this Bill arisesfrom theview of the ChiefGeneralCounselthat

theeffectof thefirst paragraphof s.55 of theConstitutionin this situationis that all

thenon-taxprovisionsof the entireAmending Act were therebyinvalidated.

Additionally, in this decisiontheCourtheld thatthe non-taxingand thetaxing

provisions(the royalty)were inextricablylinked thusalsoinvalidatingtheprovisions

imposingtheroyalty.

TheBill re-enactsthe AmendingAct in sucha way asto re-enactall its provisions

from thedateof their purportedcommencementexceptfor thoserelatedto the blank

audio taperoyalty scheme.Thoseprovisionsarenotdealtwith in this proposed

legislation.

Theeffectof thepassageof this Bill will bethat all the changesto theCopyrightAct

1968 (‘the Principal Act’) purportedlymadeby theAmendingAct will bere-enacted

exceptthoseamendmentsmadeby sections16 and20 of the AmendingAct. Those

amendmentsrelatedsolelyto theblank audiotaperoyalty. Referencesin section

195B of thePrincipalAct to section I35ZZU will also beremoved.The latter

provisionis oneinsertedby section16 of the AmendingAct and it would be

misleadingandpointlessfor referenceto it in section195B to remain.

FINANCIAL IMPACT STATEMENT

Theamendmentseffectedby this Bill will haveno impact on Commonwealth

expenditure.
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NOTESON CLAUSES

ClauseI - Shorttitle

I. Thisprovisionsetsouttheshort title of the Bill. Whenenacted,it will becited

astheCopyrightAmendment(Re-enactment)Act 1993.

Clause2 - Commencement

2. Thisclauseprovidesfor the Bill to commenceon RoyalAssent. However,

becauseit is re-enactingthe AmendingAct theclausealsodeemsthecommencement

of the re-enactedprovisionsasfrom datessetout in theScheduleto the Bill.

Provisionsof the AmendingAct werevariouslycommencedon 1 October1989,29

January1990, 1 July 1990,2 July 1990. and1 October1990. Theactual

commencementof the Bill will thereforebewhenit receivestheRoyalAssent.

However,oncethatAssentis given,certainof theprovisionswill be applied

retrospective]yfrom thedatesof thecommencementof theprovisionsbeingre’-

enacted.

Clause3 - lnterpretariDn

3. Thisis a machineryclauseprovidingdefinitionsof ‘Amending Act’ and

‘Principal Act’, The two definedtermsareshortforms of, respectively,the

CopyrightAmendmentAct 1989 and theCopyrightAct1968.

Clause4 - Re-enactmentof certainprovisionsof AmendingArt

4. Thisclauseamendsthe Principal Act by referenceto amendmentsmadeby the

AmendingAct. Theprovisionsincorporatedby referenceare;sections3 to 14, 17, 18,

21,23,24,26and28 of the AmendingAct andthe Scheduleto the AmendingAct.

5. Theseprovisionsdealwith suchmattersas thelongtitle to thePrincipal Act,

interpretation,amendmentof thedefinition of ‘performance’in section27 of the

Principal Act, fair dealingwithcopyrightmaterials,copying of works in the

AustralianArchives,the mechanicallicenceprovisions,amendmentto the copyright

provisionsrelating to theDesignsAct1906andunregistereddesignsby substituting

new sections74, 75 and77 of thePrincipal Act, amendmentof section III of the

Principal Act in relationto filming or recordingbroadcastsforprivateuse,theaddition

of new Part VA (Copyingof Broadcastsby EducationalandOtherInstitutions)and
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the additionof new PartXIA providing for a regimeof performers’rights. The

Scheduleto theAmendingAct makesa substantialnumberof technicalamendments
to the PrincipalAct consequentupon theprimaryamendments.

Clause5 - Insertionof newPart VB

6. Section15 of theAmendingAct insertednewPart VB in thePrincipal Act.

Clause5 of the Bill re-enactsthis insertionof thenew Partby referenceto section15

of theAmendingAct. It doesnotre-enactthewholeof section15 of the Amending

Act. Rather,it adoptstheamendmentsmadeby section 15 oi theAmendingAct

withoutbeing concernedabouta now irrelevantconditionalpreamblerelatedto the

placementof thenew Part.

7. PartVB containsprovisionsfor a licencefor thecopying of works,eEc, by

educationalandotherinstitutions.

Clause6- Insertionof new sections153Cand l53D

8. Thisclausere-enactsthe insertionof new sections153Cand 153D in the

Principal Act, by referenceto section19 of the AmendingAct. This clauseadoptsthe

amendmentsto thePrincipal Act madeby section19 of the AmendingAct without

being concernedabouta now irrelevantconditionalpreamblerelatedto theplacement

of the new sections.

9. Sections1 53C and I 53D dealwith theproceduresfor applicationto the

CopyrightTribunal in respectof recordsnoticesandsamplingnotices(dealtwith in

section I3SZV andsubsectionI3SZW(l)respectivelyof thePrincipalAct - provisions

insertedaspartof newPart VB).

Clause7 - Reviewof certain decisions.

10. Thisclause addsnew section195B to thePrincipal Act. It re-enactsthe

substantivetermsof section22 of theAmendingAct, exceptthat the new section

195Binserteddoesnot include referencesto section I3SZZU. Thelatter sectionwas

purportedlyinsertedin thePrincipalAct by section16of the AmendingAct. Section

16 of the AmendingAct is notproposedto be re-enactedby this Bill sinceall the

provisionsaddedunderthat sectionrelateto theblank taperoyalty.

Clause8 - Applicationandrepealof section200A

II. Thisclausere-enactstheoperativeprovisionsof section25 of the AmendingAct

thatwereto apply if (as,in fact, occurred)new PartVA wascommencedprior to new
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PartVB. Section25 of theAmendingAct dealtwith certaintransitionalarrangements.

It madean amendmentto section200A of thc Principal Act that applieduntil both new

PartsVA andVB hadbeencommenced.

Clause9 - Inspectionof recordsanddeclarationsretainedby libraries trchivr&or

institutions

12. Subclause9(I)wiil re-enactthetermsof paragraphs27(l)(a) to(p) of the

AmendingAct. Theseclauseswereto apply if (as, in fact, occurred)newPartVA

wascommencedprior to new PartVB.

13. Theprovisionsin subsection27(2)of the AmendingAct were to apply if Part

VE werecommencedfirst. As they wereneveroperativetheyare notre-enacted.

14. Subclause9(2) will re-enactthetermsof paragraphs27(3)(d) to (1) of the

AmendingAct by referenceto thoseprovisions. The amendmentswerestatedas

applyingwhetherPartVA or Part VB commencedfirst or whetherthey were

commencedon the sameday. Thesepossiblealternativeswereset out in paragraphs

(a) to Cc). Thoseparagraphsarenow irrelevantandare notre-enacted.

15. The amendmentsin paragraphs27(1)(a)to (p) of the AmendingAct made

changesto section203Eof thePrincipal Act consequentupon the newstatutory

licensingschemesestablishedby theamendmentselsewherein theAmendingAct.

16. Paragraphs27(3)(d) to (f) madechangesto section203Eof thePrincipal Act by

omittingsomeprovisionsandproviding for a defenceto an offence.

ClauseI0nSavthgs

17. This clausere-enactsthc amendmentto thePrincipal Act madeby section29 of

the AmendingAct Thiswasa technicalamendmentassociatedwith copyingunder

arrangementsdisplacedby the changesin the AmendingAct.

18. Theamendmentsetout in section29 of the AmendingAct providedthat the

Principal Act as in force prior to 29 January1990 continuesto apply in relation to a

copy of a televisionbroadcastmadein relianceon section200A of the Principal Act.

It alsoprovidedand that the PrincipalAct in forceprior to 1 July 1990continuedto

apply in relationto a copyof a work or othersubjectmattermadein relianceon

variousprovisionsof theAct repealedby variousof theprovisionsof theAmending

Act.



19. Theprovisionsreferredto are setoutascontinuingto apply for a periodof four

yearsafter theday on which therelevantcopywasmade.

20. It is proposedto re-enactthe amendmentsmadeby section29 of the Amending
Act as a matterof caution,andconsistentlywith theobjectiveof re-enactingtheeffect

of theAmendingAct (otherthan theblank audio taperoyalty).

Clause11 - Regulations

21. FollowingtheenactmentoftheAmendingActanumberof Regulationshave

beenmade. This clauseprovidesthatany Regulationsmadeunderanyprovision

purportedto havebeenamendedby theAmendingAct or madeunderthe authorityof

a provisionpurportedto havebeenaddedby theAmendingAct, is to betakenas

having beenmadeunderthe authority of this legislation. Theprovisionthereby

removesany doubttheremight beas to thevalidity of Regulationsso made.

Clause 12- Repealof AmendingAct

22. ThisclauserepealstheAmendingAct. The provisionis includedforgreater

cautionsinceopinionsas to theeffect of ajudicial decisionmayvary, and,asa guide

to thosewithouta detailedknowledgeof the reasonfor theBill.

The Schedule

23. TheScheduleto the Bill setsout a tableof, respectively,the provisionof the

AmendingAct settingout thetermsof theamendment,theprovisionof the Bill

enactingtheamendmentand thedateof deemedcommencementof thoseprovisions.

Thedatesshownin the tablearethe sameasthedateson which therespective

provisionsof the AmendingAct were,underthat Act, proclaimedto commence.

Printed by Authority by the CornrnonweatthGovernmentPrinter



gil ii i~i~01111 II H
9 780h44 311038


