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AiR SERVICES BILL 1995

OUTLINE

Thepurposeof theBill is to establishAirservicesAustralia(AA) asagovernment
businessenterpriseto provideAustralia’snationalairwayssystem. AA’s functionswill
include:

• provisionof facilitiesto permit safenavigationof aircraft;

• provisionof air traffic services,anaeronauticalinformationservice,anaviation
rescueandfire-fighting service,an aviationsearchandrescueservice,and
aeronauticalcommunications;and

• specifiedaviationenvironmentalactivitiesandregulation.

AirservicesAustraliawill complementthe aviationsafetyregulationrole of theCivil
Aviation SafetyAuthority (CASA) which is to beestablishedasa statutoryauthority
underseparatelegislationby providing arangeofsafety-related-airservices.

In theperformanceof its functions,AA mustregardthesafetyof airnavigationasits
mostimportantconsideration.Subjecttothis requirement,AA mustperformits
functionsin a mannerthat ensuresthat, asfar asis practicable,theenvironmentis
protectedfrom theeffectsof aircraftoperations.

AA will begovernedby aBoardcomprisinga Chairperson,DeputyChairperson,Chief
ExecutiveOfficer (CEO) andsixothermembers.The CEO will be appointedby the
Board on such termsand conditionsasit determines.

Staffwill beemployedontermsandconditionsdeterminedby theBoard.

Thefinanceprovisionsin theBill, includingthoserelatingto thecorporateplan,are
consistentwith provisionscontainedin theCommonwealth Authorities and Companies
Act 1995, which establishescoreaccountabilityandfinanceprovisionsfor
Commonwealthbodies. Theprovisionsrelatingto Ministerialdirection,theBoard,the
ChiefExecutiveOfficer andmiscellaneousmattersare explainedin theNoteson
Clauses.

TheBill providesthat AA will besubjectto the full rangeof Commonwealthtaxes.

TheBill providesfor theBoardto set chargesfor servicesandfacilities. These
chargeswill besubjecttothePrices Surveillance Act 1983. AA will be ableto impose
penaltiesfor late paymentof servicechargesandthe existingschemefor statutoryliens

P is continued.Specifieddecisionsmadeby AA in relationto chargesandstatutoryliens
may bereviewedby theAdministrativeAppealsTribunal.
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AA will be ableto dealin realpropertyandwill notbesubjectto theLands
AcquisitionAct 1989 in its ordinarydealings.

AA will havethepowerto makeregulationscoveringa rangeof matterssuchasthe
environmentaleffectsof aircraftoperations,designationofairspaceandairnavigation.

FINANCIAL IMPACT STATEMENT

Thereareno implicationsin theBill for additionalcostsin thepublic sector. Industry
will continueto fundtheservicesandfacilitiesprovidedby AA exceptfor searchand
rescueservices,thecostsof which will continueto bemetfrom theBudget. Matters
associatedwith theestablishmentof CASAandtransitionalarrangementsaredealt
with in theCivil Aviation LegislationAmendmentBill.
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NOTES ONCLAUSES

PART 1- PRELIMINARY

Clause1 - Shorttitle

TheBill, whenenacted,will beknownastheAir ServicesAct 1995.

Clause2 - Commencement

Subjectto subclause(2), theBill will commenceon Proclamation.If theBill is
notproclaimed,it will commenceautomaticallysixmonthsaftertheAct
receivestheRoyalAssent.

Subclause(2) providesthat thosesectionsof theBill that eitherreferto the
CommonwealthAuthoritiesandCompaniesAct 1995(the“CAC Act”) or that
implementrevisedgovernmentbusinessenterprise(GBE) accountability
arrangementsassociatedwith theCAC Act, will commenceon thesamedayas
that Act. Therearetransitionalprovisionsin theCivil Aviation Legislation
AmendmentBill 1995 (theCAL AmendmentBill) for the interimapplicationof
relevantprovisionsof theCivil AviationAct 1988 (the“CA Act”) to fill the
void if this Bill commencesbeforetheCAC Act.

Clause3 - Interpretation

Subclause(1) definestermsusedin theBill. Mostofthetermsaredefinedin
thesamemannerastheyarein theCAAct. The acronym“AA” is substituted
for “the Authority” asit appearsin that Act.

Of particularsignificancearethe following:

• Theterm“Australian-administeredairspace”is definedfor thefirst
time asmeaning:

- theairspaceoverAustralianterritory;

theairspaceoverinternationalwatersallocatedto Australiaby the
InternationalCivil Aviation Organization(ICAO) andfor which
Australiahasacceptedresponsibility;

theairspaceadministeredby Australiaon atemporarybasisat the
requestofanothercountryegthis enablesAustraliato enterinto a
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contractwith aforeignGovernmentto provideserviceson its
behalf

Theterm Australian-administeredairspaceis usedin paragraph8(1)(a)
which specifiesone of AA’s main functionsas “providing facilitiesto
permit safenavigationof aircraftwithin Australianairspace”.

Thepurposeof this definition is to reflect thecurrentsituationwhere
infrastructureis no longerprovidedsolelyalongairwaysor air routes
betweencentres,butacrossthewholeoftheairspaceadministeredby
Australiathroughacombinationof groundandsatellitebasedfacilities.
Theair servicesareprovidedinto oceanicregionsandmay in futurebe
providedto assistneighbouringstates.

• “Commonwealthjurisdiction aircraft” hasthe samemeaningas
definedin subsection9AA(1) of theCAAct. It meansanyaircraftthat
comeswithin the scopeof oneof severalof therelevantheadsof
legislative powerconferredon theCommonwealthby theConstitution,
namely:

(a) aircraftbeingoperated

(i) in thecourseoftradeandcommercewith othercountries
oramongthe States;or

(ii) in thecourseo1 or for thepurposesof theprovisionof
servicesby a tradingcorporation(within themeaningof
paragraph51(xx) of theConstitution); or

(iii) by a foreigncorporation(within themeaningof the same
paragraphoftheConstitution);or

(iv) in aTerritory, betweenTerritoriesorbetweenaTerritory
and a State; or

(v) in journeysto or from placesthat havebeenacquiredby
theCommonwealthfor public purposeseg: Federal
airports; or

(b) isin thepossessionorunderthe controlof theCommonwealthor
an authorityofthe Commonwealth;or

(c) beingusedwholly or mainly fora purposeof the Commonwealth.

Theterm“Commonwealthjurisdictionaircraft” is usedinparagraphs
8(l)(d), 8(1)(e)and75(2)(f)which dealwith AA’s environmental
“charter”. TheBill operateson thebasisthat theCommonwealth’s
powersin respectof environmentalmattersarelimited.
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Clause4 - Act bindsthe Crown

Thisclauseprovidesthat theAct will bind theCrownin all capacities.

Clause5 - Extension to external Territories

Thisclauseextendstheapplicationof theproposedAct to all the external
Territories.

Clause6 - Extra-territorial application

This clauseextendsthe applicationof the proposedAct outsideAustralian
territory. AA hasfunctionsin respectof “Australian-administeredairspace”
which is definedasincludingairspaceoutsideAustralianTerritory.

PART 2- ESTABLISHMENT, FUNCTIONS AND POWERS OF
AIRSIERVICESAUSTRALIA (AA)

Division 1 - Establishmentof AA

Clause7 - Establishmentof AA

This clause establishesAA asa body corporate,which may sueor besuedin its
corporatename,andrequiresjudicial noticeto betakenof AA’s sealon any
document.

Division2 - AA’s functions and powers

Clause8 - AA’s functions

Subclause(1) setsoutAA’s main functions. Theseare:

• providing facilities,egair navigationinstallationssuchasbeacons,to
permit safenavigationof aircraftwithin “Australian-administered
airspace”;

• providingthe following servicesto meetAustralia’sobligationsunderthe
Conventionon InternationalCivil Aviation, Chicago,1944 or otherwise
forpromotingthesafety, regularityorefficiency of air navigation:
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- air traffic services(which includesair traffic control,flight
informationandalertingservices);

- an aeronauticalinformation service;
- rescueandfirefighting services;
- a searchand rescueservice;
- an aeronauticalradionavigationservice;and
- an aeronauticaltelecommunicationsservice;

• co-operatingwith theBureauofAir SafetyInvestigation(BASI) in
relationto theinvestigationof aircraftaccidentsandincidents;

• carryingout specificactivitiesto protectthe environmentfrom theeffects
of andeffectassociatedwith, the operationof “Commonwealth
jurisdictionaircraft” (thiswill includesuchmattersasnoise abatement
proceduresand noisemonitoring);

• anyenvironmentalfunctionsprescribedby the regulationsthat relateto
anyof the mattersassociatedwith theoperationof “Commonwealth
jurisdiction aircraft” (thiswill include suchmattersasinvestigationsof~
andprovidingcompensationfor, damagecausedby wakevortices);

• any functionsconferredon theAA undertheAir NavigationAct 1920;

• anyotherfunctions,prescribedby the regulations,that relateto anyof
themattersreferredto in the subclause;

• providingconsultancyandmanagementservicesrelatingto anyofthe
mattersreferredto in thesubclause;and

• anyfunctionsincidentalto anyof thesefunctions.

Subclause(2) will enableAA to provideits servicesandfacilities notonly
within butalso outsideAustralianterritory. Thiswould includeprovidingair
traffic control in oceanicairspaceor trainingandother servicestoforeign
governments.

Subclause(3) will enableAA to determinein anyparticularcasewhetheror not
to provide servicesandfacilities in accordancewith its functions. In a specific
locationor regionit is necessaryfor discretionto beexercisedoverthe level of
servicetobe provided. AA will haveto weighup the financialandsafety
impactsof all suchdecisions.Thiswouldbe donein consultationwithall
affectedbodiesinaccordancewith clause10. However, in exercisingthis
discretionAA mustregardthe safetyof air navigationasthemost important
considerationand,in addition,theMinistermay directAA to provideparticular
servicesor facilities underclause15.

Subclause(4) enablesAA to provide servicesandfacilitiesundercontract.
Contractualarrangementscouldbeusedin situationswhereAA considers
servicesand facilitiesare not requiredat particularlocations,havingregardto
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the safetyof air navigation,butwherethereisa requestto providethese
servicesor facilities. An exampleis thecurrentprovisionof a controltowerat
PortHedlandat the requestofthe local Council. The CAA did notconsider
this level of servicewasnecessaryon safetygrounds. Contractual
arrangementswill alsofacilitateAA providingservicesto foreigngovernments.

Clause9 - Manner in which AA must perform its functions

Under subclause(1) AA will be required to regard the safetyof air navigation
asthe most important considerationwhen performing its functions and
exercisingits powers.

Under subclause(2), AA will be required to carry out its functionsinan
environmentally responsiblemanner but this is subject to the safetyof air
navigationbeing its mostimportantconsideration.

Subclause(3) will requireAA to performits functionsina waythat is
consistentwithAustralia’sinternationalobligationsconcerningthesafetyof air
navigation.

Clause10 - AA must consult and cooperate

Thisclausewill requireAA to consultwhereappropriate,with government,
commercial(particularlythe aviationindustry), industrial (tradeunions),
consumerandotherrelevantbodiesandorganisationsincludingICAO.

Clause11 - AA’s general powers

Subclause(1) empowersAA to do anythingnecessaryor convenientin relation
to theperformanceof its functions.

Subclause(2) setsouta numberof specificAA powerswhich arenot intended
to limit the scopeof subclause(1). Subjectto other provisionsof theBill,
theseincludethe powersto:

• enterinto contracts;

• acquire,hold anddisposeof all forms of property;

• form orjoin in theformationof companies;

• enterinto partnerships;

• let on hire plant, machinery,equipmentorgoodsofthe AA that it does

not immediatelyrequire;
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• raisemoney;and

• do anythingincidentalto anyof its powers.

Subclause(3) providesthat AA may provideservicesandfacilitiesitself in
co-operationwith anotherpersonor arrangefor anotherpersonto do soon its
behalf (The referenceto ‘anotherperson’includestheCommonwealth.)

Subclause(4) enablesthe A.A to appointoneor morebodiesto adviseit about
the performanceof its functions. Suchbodiesmight be advisorygroups,
involving aviationindustryor industrialorganisationrepresentatives.

Thisclauseis in similar termsto section13 ofthe CAAct.

Clause12 - Delegationof AA’s powersby Chief Executive Officer

Thisclause,which is substantiallysimilar to section94 of the CAAct,
empowersthe CEO to delegateanyof AA’ spowersundertheBill to a member
of AA’ sBoardor anAA employee. In exercisingpowersunderthedelegation,
the delegatemustcomply with theCEO’s directions.

Division3 - Miscellaneous

Clause13 - Matters to be consideredin preparation of corporate plan

Thisclausedealswith the preparationof a corporateplan undersection17 of
the CAC Act. Underthat provision, themembersof theAA Boardwill be
requiredto prepareannuallya corporateplan for submissionto the responsible
Minister. Theplan is to includecertaininformationasa minimumandis a
vehiclefor AA, asa GBE, to informthe responsibleMinisteraboutthe
strategicdirectionproposedby AA. Corporateplansare akey elementin the
Government’saccountabilityarrangementsapplyingto GBEs.

Theprovisionsof theclausecomplementthe CAC Act requirements.In
preparingcorporateplansthe membersmustconsider:

• theneedforhighstandardsof aviation safety;

• the objectivesandpoliciesof the CommonwealthGovernmentknown I
to theBoard;

• anydirectionsgivenby theMinisterunderclause15;

• anypaymentsmadeby theCommonwealthto AA to fund its searchand

rescueservices;
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• theneedto maintaina reasonablelevel of reserves,havingregardto
estimatedfutureinfrastructurerequirements;

• theneedto earnareasonablerateof returnon AA’s assets(otherthan
assetswholly or principallyusedin theprovisionof searchandrescue
services);

• theexpectationof theCommonwealththat AA will paya reasonable
dividend;

• anyothercommercialconsiderationstheBoardthinksappropriate.

Thelist of factorsto beconsideredincludestheneedfor highstandardsof
aviationsafetybut requirestheBoardto consideralsotheCommonwealth’s
expectationsof AA regardingbothcommercialperformanceand
Commonwealthpolicies. Particulardividendandrateof returnrequirements
will besetfrom time to timewithin the termsof theclause.

Thisprovisionwill commenceat the sametimeastheCAC Act. If theCAC
Act is not in force onthe datewhenthis Bill comesinto operation,the
provisionsof sections43 to 45 of theCA Act will apply instead,until theCAC
Act commences.(This outcomeis achievedby the savingsprovisionsofthe
CAL AmendmentBill.)

Clause14 - Ministermaydirectvariation of corporate plan

This clauseempowerstheMinister to directthemembersof theAA Boardto
varythecorporateplan in respectof financialtargetsandperformance
indicatorswithin 60 daysof receivingit.

Thepowerto varycorporateplansin relationto financialmattersassiststhe
Minister to exercisestrategiccontrol overAA aspart of his/herresponsibility
asits ‘owner’ on behalfoftheCommonwealth.

Thisprovisionwill commenceat the sametime astheCAC Act. If theCAC
Act is not in forceon the datewhenthis Bill comesinto operation,the
provisionsofsection47 of theCA Act will apply instead,until theCAC Act
commences.(This outcomeis achievedby the savingsprovisionsofthe CAL
AmendmentBill.)
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Clause15 - Ministerial directions to AA

Subclause(1) will enabletheMinister to give writtendirectionsto AA
concerningtheperformanceof its functionsor theexerciseof its powers.

Subclause(2) will requiretheparticularsof anydirectionsgivenby theMinister
in afinancial yeartobeincludedin theAA annualreportfor that year.

Subclause(3) will requireAA tocomply with a directiongivenundersubclause 4
(1)by theMinister.

Subclause(4) will enabletheMinisterto reimburseAA for anyfinancial
detrimentincurredas aresult of complyingwith a Ministerialdirectiongiven
undertheclause. Theamountto bepaid is thesumthat theMinister
determinesinwriting tobe theamountof that financialdetriment. The
subclausedefines“financial detriment” asincluding:

• incurringcoststhat aregreaterthanwould otherwisehavebeen
incurred;and

• foregoingrevenuethat would otherwisehavebeenreceived.

Undersubclause(5) AA will notbeentitledto anyreimbursementin respectof
a directionoftheMinister requiringAA to carryoutenvironmentalactivities
(seeparagraph8(1)(d)). This exclusionis basedon theprinciplethat the
‘polluter’ shouldpayfor theseactivities.

Subclause(6) doesnotaffecttheoperationoftheproposedsection28 ofthe
CAC Act which requiresthedirectorsof AA to complywith ‘generalpolicies’
of Government.Section28 doesnotcoverMinisterialdirectionsassuch,but
requirementsto comply with policiesthat theGovernmentwishesto have
appliedbroadlyacrossthe public sector,egactionsassociatedwith aparticular
foreignpolicy matter.

The entitlementto reimbursementundersubclause(4) appliesonlyto directions
underthis section. It doesnot, therefore,applyto directionsgivenunder
clauses14 or 45 of theBill.

In substancethis clausecombinessection12 (“Directions”) andsection48
(“Reimbursementof costof complyingwith directions”)of theCA Act.

4Clause16 - Minister maygive AA noticesabout its strategic direction etc.

Thisclausewill allow theMinister to notif~,’AA of his or herviewson the
appropriatestrategicdirectionof AA andthemannerin which it should
performits functions.

Noticesunderthis clausewould assisttheMinister to exercisestrategiccontrol
overAA withoutalteringits functionsor powersas providedby the Act.
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Noticeswouldallow theMinister to put to AA in generaltermsthe
Government’sexpectationsasowneron, forexample,theappropriatebalance
betweenits functions,its appropriatestrategicdirectionat turningpointsin its
history, the standardto which its individual functionsshouldbeperformedor
theprinciplesof its operations.

Noticeswould notaffect AA’s responsibilityfor businessstrategiesand
management.

AA isto takeaccountof noticesinperformingits functionsandpreparingits
corporateplan. To ensuretransparency,AA is to summarisein its annual
report, thenoticesgiven in the yearandthe actiontakenduringtheyear
becauseof noticesgivenunderthis sectioninanyyear.

Clause17 - Supply of information to Minister’s nominee

Thisclauseprovidesthat theMinistermaydirectAA to give to his or her
“ministerial nominee”, on request,documentsor informationrelatingto the
operations of AA. AA must comply with sucha direction.

A “ministerial nominee” is a personwhoseresponsibilitiesor dutiesinclude
advisingtheMinisterabouttheperformanceandstrategiesofAA.

The clauseis intendedto facilitate, for example,theprovisionof informationto
consultantsemployedby theMinister to reviewAA’s operations. It is also
intendedto provideprotectionformembersof AA whosefiduciary dutymight
otherwisepreventtheprovisionof information.

Particularsofdirectionsgiven in a financialyearareto be included inAA’s
annualreportfor that year.

Clause18 - Immunity of AA from Stateand Territory land uselaws

Theclause,whichis the samein substanceassection1 1A ofthe CA Act, will
give AA immunity from State land uselaws incertainlimited circumstances.

A Statelanduselaw (as definedinsubclause18(4))will notapplyto AA or its
propertywhereit is necessaryto performone of its functionsthat is directly
relatedto thesafetyof air navigation,that is, theprovisionof facilities or the
provisionof air traffic servicesandaeronauticalcommunicationservices. Thus
suchlanduselawswould not applyin relationto theuseof land to construct
radarorothernavigationalaid facilitiesbutwould apply to buildingsfor
administrativepurposes. TheequivalentCA Act provisionhasbeenin force
since1990.
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It is intendedthat this particularprovisionwill only beusedwherethematteris
essentialto theperformanceof AA andnegotiationswith Stateor local
governmentauthoritieshavenot led to agreementwith thepartiesinvolved.

PART3-BOARDOFAA

Theprovisionsofthis Partclosely follow thoseof PartIV oftheCA Act. The
part hasbeenredraftedandreorganisedfor consistencywith theprovisionsof
theCAC Act andfor greaterclarity.

Division1 - Establishment and functions

Clause19 - Establishment

This clauseestablishesaBoard of AA.

Clause20 - Functions

Subclause(1) of the Bill givesthe Board the functions of:

• deciding the objectives,strategiesand policiesto be followedby AA;
and

• ensuring that AA performs its functions in a proper, efficient and
effectivemanner.

Subclause(2) makesit clearthat anythingthat theBoarddoesinAA’s nameor
on its behalfis tobe takento havebeendoneby AA.

Clause21 - Membership

Undersubclause(1) theBoardwill consistof 9 membersas follows:

• a Chairperson;

• aDeputyChairperson;

• aChiefExecutiveOfficer; and

• 6 othermembers.

Subclause(2) providesfor members,otherthantheCEO, to beappointedby
the Ministerandto holdoffice on suchtermsandconditionsasare specifiedin
theBill andasare determinedin writing by theMinister. (Thetermsand
conditionsprovidedfor by theBill coversuchmattersasremunerationand

12



allowancesof appointedmembers,constraintson outsideemployment,leaveof
absence,resignationof appointedmembersandterminationof their
appointment.)

Thetermsand conditionsof the CEO areprovidedfor inPart4 ofthe Bill.

Undersubclauses(3) and (4), the Chairpersonmay beappointedon a full-time
orpart-timebasisbut the appointedmembersareto beappointedon apart-
timebasis.

Subclause(5) providesthat an employeeof AA may be appointedasa member
of theAABoard.

Subjectto drafting improvementsthis clauseis substantiallythe sameas section
33 ofthe CA Act.

Clause22 - Delegationby Board

Thisclausewill enabletheBoard,by resolution,to delegateall or anyofits
powersto amemberor to an employeeof AA andprovidesthat a delegatewill,
in the exerciseofa delegatedpower,be subjectto the directionsoftheBoard.

Subclause(3) providesfor theBoardby resolutionto revokea delegation. A
delegationcontinuesin force in spiteof a changein the membershipof the
Board which passedtheoriginal resolution.

Undersubclause(4) a certificatesignedby theChairpersonmakingany
statementin relationto adelegationunderthe sectionwill beprimafacie
evidenceof the matterstated.

Undersubclause(5) a documentthat appearsto be a certificateunder
subclause(4) is to betakento havebeenproperlygiven unlessthecontraryis
established.

This clauseis, in substance,the sameas section94Aof theCA Act.

Division 2 - Meetingsetc.

Clause23 - Meetings

Thisclausesetsoutthe basicrequirementsfor meetingsof the AA Board.

Subclause(1) requirestheBoardto hold suchmeetingsas arenecessaryfor the

efficient performanceof its functions.
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Undersubclause(2) the Chairpersonwill beableto convenea meetingat any
timebutwill berequiredto do sowhenrequestedto do soby atleasttwo other
members.

Undersubclause(3)theMinisterwill beableto conveneameetingat any time.

Undersubclause(4), the Chairpersonwill berequiredto presideat all meetings
at which heor sheis present. In circumstanceswherethe Chairpersonis not
presentat a meeting,subclause(5) requiresthe DeputyChairpersontopreside
or, if that personis notpresent,the memberspresentmustappointoneof their
numberto preside.

Subclause(6) providesthat a quorumat a meetingis S members. Subclause
(7) requiresall questionsarising ata meetingto bedeterminedby a majorityof
thevotesof thosememberspresentandvoting.

Undersubclause(8), thepersonpresidingat a meetinghasa deliberativevote
and,if necessary,alsoa castingvote.

Thisclauseis in identical termsto section39 of theCA Act.

Clause24 - Procedureat meetings

Theprovisionsof this clausearebasedon thoseof section39Aof theCAAct.
Subsections(2) and(3) of section39A of that Act arenow included in section
33Bof theActsInterpretationAct1901. (That sectionallows for meetingsto
be held by telephone,closedcircuit televisionor anyothermeansof
communication. Thesectionalso setsoutcertaincircumstancesin which a
memberis to beregardedasbeingpresentat ameeting.)

Subclause(2) will enabletheBoardto invite apersonto attendameetingto
adviseor informit on anymatter.

Clause25 - Board resolutions without meetings

Thisclausesetsouta procedure which will enabletheBoardto take
resolutionswithoutmeeting.

Similar provisionsareincorporatedin legislationestablishingotherGBEs.
Theyare intendedto giveflexibility to enableurgentmattersto beresolvedby
membersof theBoardwithout thenecessityofphysicallyattendinga face-to-
facemeeting.

Subjectto draftingimprovementsthis clauseis substantiallythe sameassection
39Bof the CA Act.

I
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Division3 - Administrative provisions

Clause26 - Period of appointment of appointedmembers

Subjectto theotherprovisionsin Part3, anappointedmemberholdsoffice for
aperiod specifiedin the instrumentofhis or herappointment. Thatperiod
mustnotbe longerthan5 years. An appointedmemberis eligible for
reappointment(subclause(2)).

Subject to draftingimprovementsthis clauseis substantiallythesameassection
34 of theCAAct.

Clause27 - Remuneration and allowancesof appointed members

This clauseprovidesthat all membersappointedby the Minister (ie, the
Chairperson,DeputyChairpersonandothermembersapartfrom theCEO) are
to bepaid the remunerationthat is determinedby theRemunerationTribunal.
Whereno suchdeterminationis in force, the remunerationmay be setby
regulation.

Appointedmemberswill bepaid allowancesthat areprescribedby the
regulations.

Subclause(3) statesthat clause27 is subjectto theRemunerationTribunal Act
1973. Undersubsection7(11)of that Act, anemployeeof AA who is an
appointedmemberof theAA Boardwould not beeligible to bepaidany
remunerationforperformingthedutiesof anappointedmember,unless
regulationswere madeprovidingfor suchremuneration.

Subjectto draftingimprovements,this clauseis substantiallythe sameas
section35 of the CAAct.

(i2llce 28 - Outside employment

Subclause(1) will prohibit a full-time Chairperson from engagingin paid
employmentoutsidethe dutiesof theoffice exceptwith theMinister’s
approval.

Subclause(2) will prohibit apart-timememberfrom engagingin any paid
employmentthat in theMinister’s opinion conflictswith theproper
performanceof the member’sduty.

Subjectto draftingimprovementsthis clauseis substantiallythe sameas section
36 of theCA Act.
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Clause29 - Leaveof absence

Subctause(1) makesprovisionfor therecreationleaveentitlementsof a fill-
timeChairperson.

Subclause(2) setsouttheMinister’s powerto granta full-time Chairperson
leaveof absence,otherthanrecreationleave,on termsandconditions
determinedby theMinister in writing. Similarly, undersubclause(3), the
Minister maygrantleaveto apart-timeChairpersontobe absentfrom a
meetingor meetingsof theBoard.

Subclause(4) will enabletheChairpersonto grantleaveto anothermemberto
beabsentfrom ameetingoftheBoard.

Subject to draftingimprovementsthis clauseis substantiallythesameassection
37 of the CAAct.

Clause30 - Resignationof appointedmembers

This clausewill enableanappointedmemberto resignfrom theBoard by

giving theMinisterawritten resignation.
Subject to drafting improvementsthisclauseis substantiallythesameas section
41 of the CA Act. It is astandardprovisionconcerningmembersappointedto
statutoryboards.

Clause31 - Terminationof appointmentof appointedmembers
Subclauses(1) and (2) set outall thecircumstancesin which theMinister will

beableto terminatetheemploymentof anappointedmember. Theseinclude:

• for misbehaviouror physicalor mentalincapacity;

• if thememberbecomesbankrupt, or takesotheractionof a related
kind; or

• if themember(otherthana full-time Chairperson)engagesin paid
employmentthat theMinister thinks conflictswith theproper
performanceof the member’sduties,or is absent,excepton leaveof
absencethat is grantedunderclause29, fromthreeconsecutive
meetingsof theBoard; or

• unsatisfactoryperformancefora significantperiodoftime; or

failure, without reasonableexcuse,to comply with the requirementsof
section21 of the CAC Act. Theseoblige membersof boardsof
Commonwealthauthoritiesto discloseanypecuniaryinteresttheymay
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haveina matterto be consideredat aBoard meeting. UnlesstheBoard
or theMinisterdecidesotherwise,themembermustnotbepresent
whentheBoarddeliberateson the matter. Further,themembermust
not takepartin anydecisionof theBoard onthe matter. (Section40 of
theCA Act is in similartermsto section21 of theCAC Act.)

Subclause(3)will enabletheMinisterto terminatethe appointmentof a full-
timeChairpersonin oneorotherof two situations,namely:

• if theChairpersonengagesinpaid outsideemploymentwithout
Ministerialapproval;or

• is absentfrom duty, exceptonleave of absence,for a specifiedperiod.

Subclauses(4) and(5) set outall thecircumstancesinwhich theMinister will be
ableto terminatetheappointmentof all appointedmembers,oranyof them. The
Ministerwill beableto do soif he orshe is of theopinionthat:

• theperformanceof themembersor of theAA itself hasbeen
unsatisfactoryfor a significantperiodof time;

• therehasbeena failureto comply with clause17 (supplyof information
to Minister’s nominee)or specifiedsectionsoftheCAC Act (preparing
interimfinancialstatementsandsupplyingthemto the Minister; notifying
theMinisterof significanteventsandkeepingtheMinister informed).

Subjectto draftingimprovementsthis clauseis similarto section42 of the
CA Act andotherlegislationestablishingstatutoryauthoritieswhich areGBEs.

Clause32 - Acting appointments

Subclauses(1) and(3) will allow theMinisterto appointmembers(otherthan
theCEO oran employee)to act as ChairpersonorDeputyChairperson.

Subclause(2) dealswith acting appointmentsto the positionof Chairpersonif
theChairpersonis a part-timemember.

Subclause(4) will allow theMinisterto appoint apersonto act asan
“ordinary member”of theAA.

Subclause(5) ensuresthat certainspecifiedcircumstancesdo not invalidate
thingsdoneby thoseholdingactingappointmentsundertheclause.

Thisclauseis substantiallythesameas section38 of theCA Act, exceptthat it
doesnot includea limitation of 12 monthson acting appointments.(That
provisionis now includedin section33A of theActsInterpretationAct1901.)
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PART 4- CHIEF EXECUTIVE OFFICER, EMPLOYEES AND
CONSULTANTS

Division1 - Chief ExecutiveOfficer

Theprovisionsin this Division aresimilar to thosein PartVII sections84-90of
theCA Act. However,thereare severalsignificantdifferenceswhich are
referredto in the specificexplanatorynotesonclausesbelow.

Theheadingsof clausesalso differ somewhatfromtheheadingsin theCA Act.

Clause33 - Appointment

Subclause(1) establishesthepositionof CEO andprovidesfor appointmentto
beby the Board,in writing. Thismannerof appointmentdiffers from section
84 of the CAAct underwhich theCEO of theCAA is appointedby the
Ministerafterreceivinga recommendationfrom theBoard.

Thechangehasbeenmadeto accordwith generalGovernmentpolicy in
relationtothe appointmentof theCEO of a GBE. As theBoardis responsible
for thebusinessstrategiesandmanagementof theGBE it shouldhavetheright
to appointthe CEO.

Undersubclause(2) theCEO will beeligible for reappointment.

Subclause(3) providesthat theCEO holdsoffice on such termsandconditions
asare specifiedin theBill and,if appropriate,asaredeterminedby theBoard in
writing (egarrangementscoveringtheearlyterminationof theappointment).

Clause34 - Duties

TheCEO is responsible,undertheBoard,formanagingtheAA sothat
anythingdonein the nameof the AA by theCEO is takento havebeendoneby
theAA

Theseprovisionsarethesameasthoseofsection84A of the CAAct.

Clause35 - Remuneration and allowances

TheCEO is to bepaidsuchremunerationand allowancesasaredeterminedby
theBoard- asis thecasewith theCEO of theCAA (seesection86 of theCA
Act).

I

I
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Clause36 - Outsideemployment

ThisclausepreventstheCEO from engaginginoutsidework except with the
Board’sapproval. Thisprovisionreflectssection85 oftheCA Act andis
consistentwith Governmentpolicy in respectof GBEs.

Clause37 - Leaveof absence

This clauseenablestheBoardto grantleave of absenceto theCEO under
termsand conditionsdeterminedby theBoardin writing (thisclauseis the
sameassection87 of theCAAct).

Clause38 - Resignation

Thisprovisionis identicalto section88 oftheCA Act. It allows theCEO to
resignby writing to theBoard.

Clause39 - Terminationof appointment

Underclause39 theBoard may,at anytime, terminatetheappointmentofthe
CEO. (Arrangementscoveringanearlyterminationof aCEO’s employment
canbeincludedin termsandconditionsofhis or herappointmentthat are
determinedby theBoard- seeclause33.) This isthe samein substanceas
section89 oftheCA Act.

Clause40 - Acting ChiefExecutiveOfficer

Subclause(1) will enabletheBoardto appointapersonto actas CEO duringa
vacancyorabsenceof theappointedCEO, The limitation of 12 monthson
suchan appointmentinsubsection90(1) of theCAAct hasbeenomitted
becauseit is now containedinsection33A of theActsInterpretationAct1901.
Unlike subsection90(2) of theCA Act, aperson,otherthan anemployee,who
actsas CEO is to bepaid such remunerationand allowancesthat theBoard
determinesratherthanthesameremunerationandallowancesas arepayableto
theCEO. Thiswill enabletheBoardto remuneratetheActing CEO
appropriately,taking accountof all the circumstances.

Subclause(3) providesfor an employeeacting astheCEO to continueto be
paid the remunerationandallowancespayableto him or heras anemployeebut
also tobe paidsuchadditional remunerationandallowancesastheBoard
determines.
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Subclause(4) ensuresthat certainspecifiedcircumstancesdo not invalidate
things doneby apersonacting astheCEO.

The provisionsof this clauseare similar to, butmoreflexible than,thoseof
section90 of the CA Act.

Division2- Employeesand consultants

Theseprovisionsarein similartermsto thosein sections91 and92 of theCA
Act.

Clauses41 and 42 - Employeesand Consultants

Theseclauseswill providefor the staffofthe AA to bepersonsemployedby
theAA ontermsandconditionsdeterminedby theBoardin writing. The
transitionalprovisionscontainedin theCAL AmendmentBill will initially
preservethe existingtermsandconditionsof employees.Theprovisionsenable
AA to engagesuchconsultantsasit thinksnecessary.

Theseprovisionswill enableAA to secondstafffrom CASA oranotheragency
to work as staffof theAA for a specifiedterm.

PART 5-.FINANCE

ThisPartis similar to Part5 of theCAAct. However,manyof theprovisions
havebeenredraftedandreorganisedfor consistencywith theCAC Act andfor
greaterclarity.

Division1 - General

Clause43 - AA’s capital

Subclauses(1) and (2) provide for the initial capital of AA to be the capital of
theCAA immediatelybeforetheAct comesinto forcelessanyamount
determinedby the MinisterandtheMinister forFinanceasrepresentingthe net
valueof assetstransferredto CASAundersection9 ofthe CAL Amendment
Bill.

Undersubclause(3) interestwill notbepayableto the Commonwealthon the
capital of AA, butthat capitalwill berepayableto the Commonwealthatthe
timesandin the amountsthat theMinister determinesin writing. Provisionis
madefor theAA Boardto advisetheMinisteron its financialaffairs beforethe
Ministermakesa determination.
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Clause44 - Revaluationof assets

TheBoardwill berequiredto ensurethat, at leastevery5 years,AA’s assets
arerevaluedin amannerit considersappropriate,butwhich accordswith
prevailingcommercialpractice. However,if theMinisterandtheMinister for
Financedisagreewith this methodrevaluationswould becarriedout in the
manneragreedbetweentheMinisters. Therevaluationsareintendedto ensure
that AA’s assetsarevaluedinan appropriatemannerat regularintervals.

Thisclauseis thesameas section54AoftheCAAct.

Clause45 - Paymentsof dividendsby AA to the Commonwealth

Undersubclause(1) theBoardmustrecommendto theMinisterwithin 4
monthsof theend of eachfinancialyearthat AA will (or will not) pay a
dividendof a specifiedamountfor that financialyear.

Subclause(2) requirestheBoard,whenmaking sucha recommendation,to
haveregardto certainmatters,includingAA’s financialresultsfor that financial
yearandpreviousfinancialyears,andpreviousdividendpayments.

Undersubclause(3) theMinistermustrespondin writing to the Board’s
recommendationwithin 30 days,eitheracceptingthe recommendationor
directingAA to paya differentdividend.

Subclause(4) setsoutthematterswhich theMinister musthaveregardto
whenactingundersubclause(3).

Undersubclauses(5) and(6), adividend approvedordirectedto bepaidby the
Ministermustbepaid by AA to theCommonwealthwithin 8 monthsafter the
end of that yearandpaymentmaybe madeout of A.A’s profits for the financial
yearto whichthepaymentrelatesorAA’s profits for anyearlierfinancialyear
or a mixtureofboth.

Theclauseis in similartermsto thoseof section56 of theCA Act.

Clause46 - Interim dividends

Theclauseprovidesfor AA to payinterimdividendsby 15 Junein the financial
yearto whichthedividendrelates. Theinterimdividendproceduremirrors, as
far aspracticable,theprocedureinclause45 for the paymentof dividends.
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Clause47 - Borrowingby AA from theCommonwealth

Thisclausewill enabletheMinister for Finance,on behalfof the
Commonwealth,to lend moneyto AA on terms and conditionsdeterminedby
theMinisterfor Finance.

Clause48 - AA maygive securityoverits assets

TheseprovisionsenableAA to give securityover all orpartof its assets.

Theclauseis basedon section60 of theCA Act.

Clause49 - Hedgingthroughcurrencycontractsetc.

Subject to certainrequirementsthis clauseenablesAA to enterinto anddeal
with approvedcontractsfor hedgingpurposesin relationto suchmattersas:

• moneyraisedby AA

• investmentofmoneyby AA

• commoditypurchasesby AA

• atransactionin foreign currency.

Subclauses(2) and(3) provideconstraintson theexerciseof this powerby AA,
requiring that it complywith guidelinesgiven to it by theMinister. The
purposeofthesecontrolsis to ensurethat theseconstraintsareusedto manage
financial risk anddo notbecomespeculative.

Theterms“approvedcontract”and“hedgingpurposes”are definedin
subclause(4).

Theclauseis a simplified versionof section62Aof theCA Act andis
consistentwith similar provisionsin otherlegislationestablishingGBEs.

Clause50 - Extramattersto be includedin annualreport

Theclausecomplementssection9 andSchedule1 ofthe CAC Act, which
providea coreof commonannualreportingrequirementsfor Commonwealth
authorities. As well asthe CAC requirements,themembersareto includein
the annualreportanassessmentof theadverseeffect(if any)on profitability of
meetingthenon-commercialcommitmentsimposedon AA.
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AnnualreportsundertheCAC Act areto begivento the responsibleMinister
by the15thdayofthe5thmonthafter theendofthe financialyearandthen
tabledin theParliament. Theyareto includea reportofoperationsand
financial statements(bothpreparedin accordancewith FinanceMinister’s
Orders)andanAuditor-General’sreporton the financialstatements.

Thisprovisionisintendedto commenceat the sametime astheCAC Act.
However, if the CAC Act is notin force onthedatewhenthis Bill comesinto
operationtheprovisionsofsection48 of the CA Act will apply insteaduntil the
CAC Act commences.(Thisoutcomeis achievedby thesavingsprovisionsof
Part3 of theCAL AmendmentBill.)

Division2 - Taxation matters

Clause51 - Liability to taxesetc.

Underthis clauseAA will beliableto payall Commonwealthtaxes. It will not,
however,be liableto paytax,otherthanpayroll tax,underanyStateor
Territory law.

Theclauseis basedin substanceon section55 of the CAAct.

Division3 - ServiceschargesforAA servicesand facilities

ThisDivision setsout theprocedureunderwhich AA canchargetheaviation
industryfor its services.

Clause52 - Board can setchargesfor servicesand facilities

Subclause(1) providesfor theBoardto makeawritten determinationthat sets
servicechargesandpenaltiesfor latepayment.

Subclause(2) will allow for thedeterminationto eitherfix theamountof the
servicechargeand/orpenaltyor setouta methodunderwhich theamountof
theservicechargeand/orpenaltymay be calculated.

Subclause(3) requiresthat a servicechargebereasonablyrelatedto thecosts
of theservicesprovided.

Subclause(4) specifiesinformationtobe includedin thedetermination.

Subclause(5) requiresthat the determinationbemadepublic. (Thecharges

determinationwill be subjectto theLegislativeInstrumentsAct 1995.)
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Subclause(6) providesthat the sectiondoesnotapplyto servicesandfacilities
providedundercontract.

Clause53 - Minister’s role in settingservice chargesand late payment penalties

Under this clausethe Minister will be required to approve determinationsof
servicechargesand latepaymentpenalties.

Subclause(1) requirestheBoardto givetheMinisterwritten noticeof a
proposeddeterminationthat will introduceanewservicechargeor penalty,or
vary anexistingservicechargeorpenalty. The noticemustspecifythe reason
for thenewservicechargeorpenaltyor the intendedvariationoftheearlier
determinationandthedateonwhich thedeterminationwill comeinto force.

Subclause(2) will enabletheMinisterto eitherapproveor disapprovethe
proposeddeterminationwithin 30 days,afterhavingregardto AA’s dutiesand
responsibilitiesunderthe proposedAct.

Subclause(3) specifiesthat theBoardcannotmakea determinationunlessthe
Ministerhasapprovedit or the 30 dayperiodhaselapsedwithout theMinister
giving noticeof approvalor otherwise.

Clause54 - Procedure if Prices SurveillanceAct applies

Thisclausemodifies theMinisterialapprovalmechanismcontainedin clause53
wherethePricesSurveillanceAuthority (orits proposedsuccessorbody the
CompetitionCommission)proposesto conductan inquiry into thesupplyof
servicesby AA.

Subclause(1) providesthat theBoard’spowerto setservicechargeshaseffect
subjectto thePricesSurveillanceAct 1983. Thiswill enablethePrices
SurveillanceAuthority (orits proposedsuccessorbody, the Competition
Commission)to overseeAA’ sservicecharges.

Subclause(2) will requireAA to give theMinistera copyof anynotice it
receivesunderthePricesSurveillanceAct1983 relatingto aproposed
determinationof aservicecharge(or thewithdrawalof sucha notice).

Subclause(3) will requireAA to give to theMinistera copyof anyreportAA
receivesmadeunderthePricesSurveillanceAct 1983 onan inquiry held in
relationto thesupplyof servicesby AA.

Undersubclause(4) the 30 daytime periodreferredto in subclause53(2)does
notbeginuntil theMinister receivesa noticeunderthePricesSurveillanceAct
1983 or acopy of the reportundersubclause(3).
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Subclause(5) setsoutcircumstancesinwhich theMinistermay disapprovea
proposeddeterminationandsubstitutea freshone.

Undersubclause(6), theMinister’sdeterminationhaseffectasif it had been
madeby theBoard.

Theseprovisionsareintendedto enhancetheeffectivenessof theMinister’s
powerto approveor disapprovechargesby providingtheMinisterwith the
opportunityto consideranyreportof thePricesSurveillanceAuthority(or its
successorbody theCompetitionCommission)beforemaking his orher
decisionandby enablingtheMinister to setchargesto replacethosewhich are
unacceptable.

Clause55 - Penaltyfor late paymentof servicecharge

Subclause(1) providesthat, if a servicechargeis notpaid by the duedate,the
personliable for thechargeis alsoliable to paypenaltyinterest. Therate of
penaltyinterestis setby theBoardandincluded in thedetermination.

Subclause(2) limits thepenaltyto theequivalentof 1.5%(or another
percentageprescribedby the regulations)oftheunpaidamountofthe charge
for eachmonthorpartof a monthduringwhich it is unpaid.

Subclause(3) makesit clearthat thepenaltyneednotbecalculatedon a
monthlybasis.

Clause56 - Recoveryof servicechargeand latepaymentpenalty

Thisclauseprovidesthat anyunpaidservicechargeor latepaymentpenalty
may berecoveredasa debtina court.

Clause57 - Remissionof servicechargeand late paymentpenalty

Thisclausemakesprovisionfor theBoardor anauthorisedemployeeto remit
thewholeor part of a servicechargeor late paymentpenalty.

Division 4 - Statutorylien for unpaidservicechargesetc.

Becauseofthenatureof AA’s servicesand facilities andtheir essentialityfor
themaintenanceof a safesystemof air navigation,it is verydifficult for these
servicesto be withdrawnselectivelywhenservicechargeshavenotbeenpaid.
In orderto minimisethe impactof baddebtson chargesto theaviation industry
as awhole,a schemeof statutoryliens hasbeenin placefor manyyearswith
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thegeneralacceptanceofthe industry. ThisDivision enablesAA to continue
the systemof statutoryliens.

Provisionsin this Division are substantiallythesameasthosefoundin Division
2 of PartVI of theCA Act.

Regulationswill bemadeunderthis Bill basedon regulationsin theCivil
Aviation Regulations.

SubdivisionA - Impositionofstatutolylien

Clause58 - Imposition of statutory lien

Wherea servicechargeor latepaymentpenaltyonthechargeremainsunpaid
after theduedate,subclause(1) enablesanentryto bemadein theRegisterof
StatutoryLiens, theeffectof which isto vesta statutorylien in respectofthe
aircraftinAA (subclause2). Thelien coverstheservicecharge,penaltiesand
anyfurtheroutstandingamountsin respectof the aircraft(subclause3).

Clause59- Effect of statutory lien

Thisclauseelaborateson theeffectof astatutory lien.

Thekey provisionsare subclauses(2) and(3). Undersubclause(2) the
provisionsoftheclauseapply in spiteofanyencumbranceor saleof the
aircraft.

Subclause(3) setsout thestatusof a statutorylien in relationto priorities
amongstcreditorsandthepurposesof thedistributionofthe proceedsof a sale
madeunderclause66 of theBill. A statutorylien haseffectasa security
interestin respectof the aircraft, rankingin priority:

• afteranysecurityinterest(otherthan afloating charge)concerningthe
aircraftcreatedbeforethe timeofthe registrationof the statutorylien
wherethat securityinterestcoversadebtthat is incurredbeforethat
time; and

• beforeanyothersecurityinterest.

Clause60 - Limitations on scopeof statutory lien

Undersubclauses60(1) and(2), provisionismadefora personprescribedby
the regulationsto makea writtenrequestfor a certificateunderthe section.
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If requested,an authorisedemployeemustissuea certificatestatingwhethera
statutorylien appliesandprovidingdetailsof anyservicechargeor late
paymentpenaltythat is payableandunpaidin respectof theaircraft. The
certificatemust state,in respectof anysuchchargeor penalty,the amountof it
andthedateon whichit becamepayable.

Subclause(3) providesthat whereacertificatehasbeenissued,a statutory lien
on theaircraftdoesnot coveranyunpaidservicenotsetout in thecertificate.
Similarly, thelien doesnotapply to any latepaymentpenaltythat is not
specifiedin thecertificate.

Thisclauseis a modificationof section76 of theCAAct. Among otherthings,
it includesa requirementthat additionalinformationisto beincluded ina
certificate.

Clause61 - Cessationof statutory lien

Thisclausesetsout thecircumstancesinwhich a statutorylien ceasesto have
effect.

Whena lien ceasesto haveeffect, theRegistrarmustmakeanentryin the
Registeras requiredby the regulations.

Clause62 - Notice relating to statutory lien

Subclause(1) will requiretheRegistrarto publishin theGazetteanotice
containingprescnbedparticularsof a statutorylien enteredin theRegisterand
to takereasonablestepsto servecopiesof thenotice on suchpersons
prescribedin theregulations. Theregulationswill prescribethe following
particulars:

• the numberof thelien;

• thedate(andtime) the lien wascreated;

• thedescriptionandregistrationmarkof the aircraft;

• thenameandaddressofthepersonby whomthe chargeis payable.

Subclause(2) providesthat afailureto publishsucha noticedoesnotaffectthe
operationof clause58 (“imposition of statutorylien”) orclause61 (“cessation
of statutorylien”).
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Clause63 - Registerof statutory liens

This clausewill require AA to keep a Registerof Statutory Liens to be
maintainedandopento public inspectionin themannerprescribedby the
regulations.

SubdivisionB - Seizureandsaleof aircraft

Clause64 - Seizureof aircraft

Subclauses(1) and (2) will empowerauthorised employeesof AA to seizeand
retainpossessionof anaircraftwheredebtscoveredby thestatutorylien are
unpaidafter9 months.

Subclause(3) requiresreasonablestepsto betakento givenoticeoftheseizure
to specifiedpersons,namely:

• thosewho, in theauthorisedemployee’sopinion,havea securityinterest
in theaircraft;

• eachpersonwho is anowner,operator,lessee,hirer, chartereror pilot in
commandof theaircraft;and

• anyotherpersonsprescribedby the regulations.

Subclause(4) specifiesinformationthat mustbecontainedin anynoticegiven
undersubclause(3).

Subclause(5) is a safeguardprovisionwhich preventsanauthorisedemployee
from seizingan aircraftundertheclauseif the employeefails, on requestby the
owner,operatoror pilot in commandof theaircraft,to produceproofof
authorisation.

Clause65 - AA must insure seizedaircraft

This clausewill require AA to insure an aircraft that is to be seizedand
providesfor the insurer’s premium to be an extra debt payableto AA, although
nota debtcapableof beingsecuredby thelien.

Theinsurancemustbe for thebenefitof thepersonor personsprescribedby
theregulations. Theregulationswill prescribethefollowingpersons:

• the Authority;

• a person,who in the opinionof anauthorisedperson,hasa security
interestin the aircraft; and
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• theownerof theaircraft.

Clause66 - Saleof aircraft

ThisclauseempowersAA to sellthe aircraftwhetheror not it hasbeenseized,
wheredebtscoveredby the statutorylien areunpaidafter9 months.

Subclause(3) requiresAA, beforesellingtheaircraft, totakereasonablesteps
to give reasonablenoticeofthe saleto thepersonsreferredto inclause64
(Seizureof aircraft).

Clause67 - Application of proceedsof sale

Theproceedsof a saleunderclause66 mustbedealtwith in accordancewith
the regulations. Theregulationswill requireAA, as soonas practicableafter
the sale,to publishina newspaperineachStateand Territory, anoticeinviting
personsthat claimto havea securityinterestin theaircraftto makea claimin
respectof that interest. TheAA can thenapprove(in full or inpart) or reject
theclaim. If theclaim is rejected,thedecisionmay bereviewedby the
AdministrativeAppealsTribunal.

Clause68 - Orderof applicationof paymentsof outstandingamounts

This clauseprovidesthat anyamountsreceivedby AA indischargeof
outstandingamountscoveredby a statutorylien aretakento beapplied
successivelyin thedischargeof thoseamountsin theorderinwhich they
becamepayable.

SubdivisionC - Interferencewith aircraft under statutory lien
Thissubdivisioncontainsoffencesin relationto aircraftsubjectto statutory

liens.

Clause69 - Removalfrom Australian territory of aircraft under statutory lien

A personwho knowsor hasreasonablegroundsto believethat a statutorylien
is ineffectin respectof anaircraftis prohibitedfrom removingtheaircraftfrom
Australianterritorywithout theprior approvalof anauthorisedemployee. A
maximumof 3 yearsimprisonmentappliesto theoffence.
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Clause70 - Dismantling etc.aircraft under statutory lien

A personwho knows or has reasonablegroundsto believethat a statutory lien
is in effect on an aircraft, is prohibited from detachinganypartor equipment
from the aircraft without authority. A maximum of2 yearsimprisonment
appliesto theoffence.

SubdivisionD - Miscellaneous

Clause71 - Protection ofAA etc. from legal actions

Under this clause,neither A.A nor a personacting for it is liable for any lossor
damageto an aircraft occasionedin the courseof duties associatedwith the
seizureand possessionofan aircraft exceptwhere the lossor damagewas
wilfully or negligentlycausedby AA or suchpersons.

Clause72 - Reviewof decisions

Thisclausewill confera right on personsaffectedby decisionsunderclause57
(remission of service charge or penalty),subclause58(1) (imposition of
statutory lien), paragraph 61(1)(c)(cessationof statutory lien), subclause
64(2) (seizureof aircraft) or 66(2)(saleof aircraft) to have thedecisions
reconsidered,initially by AA asan internal review and subsequentlyby the
AdministrativeAppealsTribunal.

The notificationof reviewrightsis not requiredin thisprovisionassection
27A oftheAdministrativeAppealsTribunalAct1975requiresthis.

PART 6- MISCELLANEOUS

Clause73 - Lands Acquisition Act

TheLandsAcquisitionAct 1989doesnotapply in relationto or preventa
rangeof dealingsin land by AA includingacquisitionby agreement,grantingof
aleaseor grantingof a licenceto occupyordisposeof land ownedby AA.
The LandsAcquisitionAct 1989will continueto apply in respectof any
compulsoryacquisitionofland by AA.

Thisprovisionis to removethe legislativeconstraintthatwould preventAA
exercisingits powerto dealin realpropertyunderclause11.

The clauseis basedon section97 ofthe CA Act. 4
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Clause74 - Conduct by directors,servantsandagents

Thisclauseprovidesguidanceto acourtinprosecutionsfor anoffenceagainst
theBill againsta body corporate. Subclause(1) providesthat it is sufficientto
showthatthe conductwasengagedin by a Director,ora servantor agentof
thebody corporatewithin thescopeof that person’sactualor apparent
authorityandthat thedirector,servantor agenthadthestateofmind.

Undersubclause(2) anyconductengagedinon behalfofabody corporateby a
director,servantor agentwithin thescopeof his orherauthority is takenfor
thepurposesof aprosecutionto havebeenengagedin, also,by thebody
corporateunlessit provesthat it tookreasonableprecautionsandexerciseddue
diligenceto avoid the conduct.

Subclause(3) providesthat in proceedingsfor an offenceundertheBill where
it is necessaryto establishthe stateof mind ofan individualconcerning
particularconduct,it is enoughto showthat theconductwas engagedinby a
servantor agentof the individualwithin thescopeof his orherauthority and
that theservantoragenthadthe stateofmind.

Subclause(4) makesit clearthat any conductengagedin onbehalfof an
individual by aservantor agentin the scopeof hisor herauthorityis taken,for
thepurposesof aprosecutionfor an offenceundertheBill, to havebeen
engagedinalsoby theindividual - unlessthe individual provesthat heor she
tookreasonableprecautionsandusedduediligenceto avoid theconduct.

Subclause(5). If an individual is convictedof anoffenceandhe or shewould
nothavebeenconvictedexceptfor the effectof subclauses(3) and(4) of the
clause,heor sheis not liableto be imprisonedfor theoffence.

Subclause(6) definestheterms“director”, “engagein conduct”, “offence
againstthis Act” and“stateof mind”. Thedefinition of“stateof mind” in
relation to a person,includes:

(a) theperson’sknowledge,intention, opinion,beliefor purpose;and

(b) theperson’sreasonsfor the intention,opinion, beliefor purpose.

Thisclauseis in similar termsto section97Aofthe CAAct.

Clause75 - Powerto make regulations

Thisclauseenablesregulationstobemadefor thepurposesoftheAct.

In particular,regulationscanbemade:
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• in relationto thevariousservicesprovidedby AA and,in particular,
specifyingthepowersexercisableby AA or its employeesin respectof
thoseservices;

• regulatingtheenvironmentaleffectsof theoperationof
“Commonwealthjurisdiction aircraft”. Thiswill enableAA to perform
anaviationenvironmentalregulationfunction;

• or thepurposesof thestatutoryliensprovisionsof theAct; and

• imposingpenaltiesfor a contraventionoftheregulations.

I

I
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