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ABORIGINAL AND TORRESSTRAIT ISLANDER COMMISSION
AMENJ)MENT BILL 1994

OUTLINE

This Bill follows the Aboriginal And Tortes Strait IslanderCommission
Amendment Act 1993, the Aboriginal And Torres Strait Islander
Commission Amendment Act (No. 2) 1993 and the Aboriginal and
TorresStrait IslanderCommissionAmendmentAct (No. 3)1993.

The Bill makesprovisionfor the following amendmentsto the Aboriginal
andTorresStraitislanderCommissionAct 1989:

• to include a provision to enablethe Prime Minister to confer
departmentalfunctions,and for the Minister to confer functions
previously exercised by the Aboriginal and Tortes Strait
Islander Commission(ATSIC), on the Torres Strait Regional
Authority (TSRA);

• to include a provision to enable the TSRA to negotiate,
cooperateandenterinto agreementsfor the makingof a loanor
grantwith the Stateof Queensland(including QueenslandLocal
Governmentbodies),andto makegrantsand loans to the State
of Queensland(including an authorityor local governmentbody
of the Stateof Queensland);

* to permit the Minister at his or her discretion to makerules
for the conductof electionsin the Torres Straitareaor in any
part of the Torres Strait area by a system of wards with the
powerto prescribethe maximumnumberof membersperward;

• to expandSection 144W so that the purposefor which monies
in the in the TSRA Land andResourcesFund maybe usedwill
includedevelopmentand ongoing maintenanceof propertyand
marineresources;

• to allow the making of consequentialamendmentsas may be
necessaryto give effect to theamendments;

• to reqpire the Minister to consult with the TSRA rather than
ATSIC before making rules prescribingthe manner in which
electionsfor the TSRA are to be conductedand the mannerin
which casualvacanciesin the TSRA areto be filled; and

• to streamline provisions relating to the conduct of zone
elections.

• to empowerthe Minister in effect to allow extrapersonsto be
electedto the TSRA to representparticularcommunitiesin the
Tortes Strait Area but not so as to increase the number of
membersbeyond23 (the currentmaximumis 29). The exercise
of this poweris to be subjectto Par]iamentarydisallowance.

FINANCIAL IMPACT STATEMENT

The financial impactof the Bill will be minimal.



NOTESON CLAUSES

PART I - PRELIMINARY

Clause1 - ShortTitle

1. This clauseprovidesfor the Act to be cited as the Aboriginal and
Torres Strait Islander CommissionAmendmentAct 1994 and~that the
Aboriginal andTorresStrait IslanderCommissionAct 1989 is referredin
the Act as the ‘Principal Act’.

Clause2 - Commencement

2. This clauseprovidesthat sections 1, 2, 4 and 31 of the Act shall
commenceon Royal Assentand that the remainderof the Act shall come
into operationimmediatelyafter the commencementof Division I of Part
28 of the Aboriginal andTorresStrait IslanderCommissionAmendment
Act (No. 3)1993(ie 1 July 1994).

Clause3 - Interpretation

3. This clauseamendsthe definition of “TSRA election” in subsection
4(1) of the Principal Act to meanan electionfor a memberor members
of the TSRA conductedunderDivision 5 of Part3A.

4. This clausealso amendsthe definitions of “designatednumber”
and “ward” in subsection4(1) of the PrincipalAct to mean in the caseof
a RegionalCouncil ward,the meaninggiven by sectionbOA; and, in the
caseof aTSRA ward,the meaninggiven by section142TA.

4A. This clause also amends the definition of “eligible number” in
subsection4(1) of the PrincipalAct to mean20, or suci greaternumber
as is provided in a notice in force under section l42RtlA) if such a
noticeis in fact in force.

Clause4 - Zoneelections

5. This clauserepealssection132 andinsertsa new section132.

6. SubclauseI providesthat a zone election must be conducted in
accordancewith the Act.

7. Subclause2 providesthat a zoneelection(other than one for the
Torres Strait zone) must also be conducted in accordancewith the
following criteria: if the electionis a supplementaryelection, underthe
zoneelectionrules in force on the day beforethe Minister fixes the day
for the close of the poll for the supplementaryelectionS if it is not a
supplementaryelection,underthe zoneelectionrules in f&ce at the end
of the electionperiodfor the last roundof RegionalCouncil elections.

8. Subclause3 providesthat subjectto zoneelectionrulesmadeunder
section 138, a zone election must be conducted by the Australian
ElectoralCommission.

9. Subclause4 defines “supplementaryelection” as meaninga zone
election held to fill a casualvacancyor in place of a zone electionin
relationto which the FederalCourthasmadeanorder underSchedule4.
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Clause5 - Amendmentfor TorresStraitzone

10. This clauseinsertsa newsubsection132(2A) which providesthata
zone election for the Torres Strait zone must also be conducted in
accordancewith the following criteria: if the electionis asupplementary
election, under the zoneelection rules in force on the day before the
Minister fixes the day for the closeof the poll for the supplementary
election; if it is not a supplementaryelection, under the zoneelection
rules in forceatthe endof the electionperiod for the last TSRA election.

Clause6 - Timing ofzoneelections

ii. Formal, to takeinto accountelectionsfor wards.

Clause7 - Conferringfunctionson theTSRA

12. This clauseinsertsa new section142AA to provide that the Prime
Minister may confer a departmentalfunction on the TSRA, and the
Minister may confera function previouslydischargedby ATSIC, for the
purposeof furthering the social, economic or cultural developmentof
Torres Strait Islandersor Aboriginal personsliving in the TorresStrait
area. Departmentalfunction is defined to mean a function that has
previously beenperformedby a Departmentbut does not include a
functionof ATSIC.

Clause8- Powersof TSRA

13. This clauseamendssubsectionb42C(2) to give the TSRA the
following additional powers: to negotiate and co-operatewith other
Commonwealth,State,Territory andlocal governmentbodies; to enter
into an agreementwith the State of Queensland(and its local government
bodies)tor the makingof a grant or loan under section 1420A; and to
enter into an agreement(other than one last mentioned above) with a
Stateor Territory.

Clause9 - TSRA may makegrantsand loansto StateandTerritory
governmentsetc.

14. This clauseinsertsa new section 142GA to enablethe TSRA to
make a grant or loan of money to the State of Queenslandand an
authority of the State of Queensland,for thepurposeof furthering the
social, economicor cultural developmentof Torres Strait Islandersor
Aboriginal personsliving in the TorresStraitarea. A grantor loanis to
besubjectto suchtermsas the TSRA determines.

Clause10 - Restrictionon right to disposeof interestin land

15. Formal. Consequentialuponnewsection142GA.

Clause11 - TSRAto formulatedecision-makingprinciplesetc

16. Formal, to takeinto accountthenewsection1420A.

3



Clause12 - Constitutionof TSRA

17. Section 142R providesthat the TSRA consistsof the eligible
number (20) of members. This clauseamendss 142R by inserting
subsections1 A, 1B, and lC to empower the Mimster to fix the
eligible numberfor the TSRA by noticein the Gazette. The number
so fixed must be at least 20 and no more than23. The notice is a
disallowableinstrumentunder section46A of the Acts Interpretation
Act 1901.

Clause12A - Minister maydeterminemannerof representationon
TSRA

17A. Section 142S empowers the Minister to issue a notice
determining that the TSRA consistsof personselected to represent
particularcommunitiesunder Queenslandlegislation. This technical
amendmentamendss 1425 by inserting a new subsection3A to
empowerthe Minister to amendan existing s 142S notice (wherehe
or she has changedthe eligible number under s 142R) so that the
numberof membersequalsthe eligible number.
1713. A new subsection313 provides that the subsection3A does not
fetterthe Minister’s powerto revoke,amendor varya notice.

Clause13 - TSRA wards

18. This clauseinsertsanew section 142TA. Subsection(1) provides
for the TSRA elections rules to makeprovision for the division of the
Torres Strait area into specified wards, for the setting out of ward
boundariesandthe fixing of the designatedmembersfor eachward.

19. Subsection(2) providesan explanationof the significanceof fixing
the designatednumber of membersfor each ward, such that if the
designatednumberis 1 thereis to be a singlememberfor the ward, and
if it any other number, thereare to be that numberof membersof the
TSRA for the ward.

20. Subsection(3) restrictsthe total numberof membersof TSRA for
all wards to equal the eligible number(as defined)less the numberof
members(if any) who hold office as membersunder a notice under
section142S.

21. Subsection(4) is a formal provision about the operation of the
TSRA electionrules for the purposesof section 142TA. Subsection(5)
providesthat if thereare no such rules in force that divide the Torres
Strait area into wards, the area is taken to be a single ward and the
designatednumber equals the eligible number (as defined) less the
numberof members(if any) who hold office asmembersunderanotice
undersection 142S.

Clause14 - Peopleentitled to voteat TSRA elections

22. Formal. Consequentialupon theTSRA wardelectionprovisions.

Clause15-Peoplequalified to be electedto theTSRA

23. Formal. Consequentialupon theTSRA wardelectionprovisions.
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Clause16 - Termof office of membersof TSRA

24. Formal. Consequentialupon the TSRA ward electionprovisions.
More substantively,it insertsa new sub-section(3) in section 142W to
provide a definitionof the phrase“by-electionto till a casualvacancy”to
includean electionof a memberof the TSRA to fill a position createdby 4
an increasein the eligible number.

Clause17 - Polling Places

25. Formal. Consequentialupon theTSRA wardelectionprovisions.

Clause18 - Fixing of electiondaysetc.

26. This clause amendssection 143 by inserting a new paragraph
143(2)(c), which provides that if the TorresStrait area is divided into
wards, the Minister mustcauseto be publishedtogether with the notice
fixing the polling day, anoticesetting out an estimateby the Minister in
relation to each ward the numberot eligible votersand the numberof
personsliving in the ward who areTorresStrait Islandersor Aboriginal
persons.

Clause19 - Effectof nominations

27. This clauserepealssection143A and insertsa new section 143A.
Subsection(I) providesthat if the numberof candidatesnominatedfor a
TSRA ward is equalto or lessthan the designatednumberfor the ward
then thosecandidatesmust be declaredduly elected. Provision is also
madefor the deferralof the declarationwheresubsection(3) applies.

28. Subsection(2) providesthat if the numberof candidatesnominated
for ward electionsis greaterthanthe designatednumberthena poll must
beheld in relationto that ward.

29. Subsection 3 providesthat wheresubsection(1) appliesto some,
but not all of the SRA wards, all declarationsmustbe madein respect
of all wardson the sameday.

Clause20 - Countingof votesandelectionof candidates

30. This clauserepealssection 143E and inserts a new section 143E
which providesthat the votes castat a TSRA electionmust be counted,
andcandidateselected,as providedin whicheverof Schedules2 and2A
appliesandthe TSRA electionrules.

Clause21 - Rulesfor conductof elections

31. This clauseamendssection143Gto provide thatthe Minister may
after consulting the Australian Electoral Commissionand the TSRA
makes rules for the conductof TSRA elections. It also providesthat
amongthe matters in respectof which the Minister may makethe rules
(for the purposesof subsection143G(3))includethe determinationof the
wardin which apersonsubjectto sub-paragraph(3)(a) mayvote, arid the
mannerof changing the membershipof the TSRA to conform with
changesin the eligible numberincludingthe holdingof by-elections.
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Clause22 - Authorisedelectoralofficer

32. Formal. Consequentialupon the repealof Schedule2B.

Clause23 - Memberstakento haveresignedetc

33. This clauseamendssection 1 43R by inserting a new subsection
(4A3 that provides that if the TSRA is satisfied that a memberof the
TSRA for a TSRA warddoesnot live in the ward andhasnot lived in the
ward at all during the previous6 months, the TSRA may declare in
writing that it is so satisfied. In such a case,the memberconcernedis
taken to have resigned on the date of the declaration(subject to the
AdministrativeAppealsTribunalAct 1975).

Clause24- TSRA HousingFund

34. This clause is a format amendmentto include the new section
142GA in the operationof section144V.
Clause25 - TSRA LandandNaturalResourcesFund

35. This clauseomits subsection144W(3)andinsertsanew subsection
144W(3) which providesthat money in the Fund may be spent only in
developing and implementing the marine strategy referred to in
subsection142D(3); or in developingor maintaining real estate;or in
acquiring an interest in land~or in making a grant of money under
section 142For section142GA on conditionthat the moneybe spent for
apurposedescribedaboveor in acquiringan interestin land.

Clause26 - Reviewby AdministrativeAppealsTribunal

36. Formal. Consequentialuponthe TSRA wardelectionprovisions.

Clause27 - Schedule2

37. Formal. This clausemakesconsequentialchangesto Schedule2 to
provide for a methodof countingvotes and determiningthe successful
candidatesat electionsfor 2 or moremembersfor aTSRA ward.

Clause28 -Schedule2A

38. Formal. This clausemakes consequentialchangesto Schedule2A
to provide for a method of determining the successful candidateat
electionfor singlememberfor aTSRA ward.

Clause29 - Schedule2B

39. Formal. This clauserepealsSchedule2B.

Clause30- Schedule4

40. This clauseinsertsanew clause3A to Schedule4.

41. Subclause3A(1) provides that any petition disputing an election

held as part of a general election must be filed in a Registry of the
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FederalCourt within 40 days after the last day on which a poll •is
declaredin relationto thegeneralelection.

42. Subclause3A(2) provides that any petition disputing any other
electionmustbe filed ma Registry of the PederalCourt wiThin 40 days
after thepoll is declaredin relationto the election. (
43. Subclause3A(3) providesthat ‘generalelection’ meansa round of
Regional Council elections; or a round of zoneelections; or a TSRA
electionfor all wards.

Clause31 - Amendmentsof Aboriginal andTorres Strait Islander 4
CommissionAmendmentAct (No. 3~1993

44. Formal. Consequentialupon thezoneelectionprovisions.
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