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Licenses for electronic 

publication) should not 

be allowed to restrict 

righto libraries (and 

their users) would 

base had under the 

Copyright Act.

C o p y r i g h t  a n d  l i c e n c e s

Only one thing is impossible for Cod: to find any sense in any copyright law on the planet... 

M ark Twain, 1903

The Copyright Act
The a p p lica tio n  o f the Copyright Act 1 968 to 
p rin t pub lica tio ns  is re la tive ly  clear, bu t there 
are m any factors to  be cons idered  w hen w e 
lo ok  at m ateria ls in d ig ita l form ats.

To recap the s itu a tio n  fo r p r in t, you  are 
pe rm itted  to  m ake a copy o f a w o rk  fo r cer­
ta in  purposes such as research or study, p ro ­
v ided  that it is a 'fa ir  dea ling ', ie one jo u rn a l 
a rtic le  or a chapter (or 10 per cent) o f a book. 
Libraries may m ake fa ir dea ling  cop ies at the 
request o f a user and for in te rlib ra ry  loan pu r­
poses.

Since the passage of the Copyright (Digital 
Agenda) Amendment Act 2001 these copies 
need no t be in h a rdco py  fo rm , bu t m ay be 
scanned and transm itted  e le c tro n ic a lly  (but 
they may not be stored in d ig ita l fo rm ).

The D ig ita l A genda  a m e n d m e n ts  a lso 
m ade it pe rm iss ib le  to copy  from  e lec tron ic  
pub lica tions, w ith  s im ila r restrictions to those 
noted above -  the 10 per cent ru le  is app lied  
to the num ber o f w ords in an e le c tro n ic  pu b ­
lica tion , rather than to the num ber o f pages. 

Licence agreements
In the last 10 years there has been an e xp o ­
ne n tia l g ro w th  in the  nu m b e r o f databases 
and co lle c tio n s  o f jo u rn a ls  and o the r p u b li­
cations in e lec tron ic  form . Libraries frequently  
license these co llec tio ns  from  pub lishers and 
agents rather than purchasing them  ou trigh t. 
These licences are a fo rm  o f con tract.

U nder current Australian law, con tract law 
takes precedence over co p y rig h t law, and ac­
tiv ities , w h ich  w o u ld  o therw ise  be pe rm itted  
unde r the Copyright Act, are p ro h ib ite d  by 
the  term s o f som e lice n ce  ag reem ents. For 
exam p le , c o p y r ig h t law  pe rm its  (in ce rta in  
c ircum stances) the  co p y in g  o f a cha p te r o f 
a bo ok  pu b lished  in d ig ita l fo rm , bu t the l i ­
cence under w h ich  the lib ra ry  has acqu ired  
the 'e -b o o k ' may p ro h ib it such copy ing .

M an y licences res tric t the  use o f the  l i ­
censed m ateria l to  spec ific  categories o f us­
ers, such as registered students, and to precise 
physica l loca tions. They may p ro h ib it  c o p y ­
ing for in te rlib ra ry  loan purposes. Check your 
contracts!

Even in cases w here  a lice n ce  does not 
spec ifica lly  p ro h ib it copying, it may be physi­
ca lly  im possib le  because tech n o lo g ica l p ro ­
tec tio n  measures (TPMs) are in p lace . TPMs 
are devices b u ilt  in to  softw are and hardw are 
designed to  prevent copying .

The increased a v a ila b ility  o f e le c tro n ic  
p u b lica tio n s  has changed the w ay in w h ich  
lib rarians can serve the ir users' needs. L ibrar­
ians can, and should, take the in it ia tive  when 
negotia ting licenses w ith  publishers to ensure 
that the term s and con d itions  do no t restrict

rights that they, and the ir users, w o u ld  o ther­
w ise  have under the Copyright Act.

You can f in d  m ore  in fo rm a t io n  a b o u t 
licence  agreements w ith  exam ples o f m odel 
licence s  on the  A L IA  w e b s ite  at h ttp :/ /a lia . 
o rg .a u /g o v e rn a n c e /c o m m itte e s /p u rc h a s in g / 
links .h tm l.

Shrink-wrap licences
The fo re g o in g  d iscuss io n  has d e a lt w ith  l i ­
cences tha t take  the  fo rm  o f w r itte n  agree­
ments betw een parties, bu t licences can take 
a nu m be r o f fo rm s and are o ften  agreed to 
a lm o s t u n co n sc io u s ly . 'C lic k  th ro u g h ' and 
's h rin k -w ra p ' licences are tw o  exam ples. I'm  
sure w e 've  all c lic ke d  the 'I A gree ' bu tton on 
an in te rne t site to  ob ta in  access to the linked  
resources, w he the r they be softw are or d o cu ­
ments but how  m any o f us have (or have tim e 
to) a c tu a lly  read the  term s and cond itions?  
In the case o f sh rink -w ra p  licences, com m on 
on C D -R O M s and com p u te r software, the l i ­
cence  is deem ed to  be agreed to w hen  the 
package is opened , bu t the  term s are o ften 
not v is ib le  before open ing .

In 2002 the C o pyrig h t Law Review  C om ­
m ittee  (CLRC) con du c te d  an in q u iry  in to  the 
re la tionsh ip  be tw een co p y rig h t and con tract 
law. The co m m itte e  reco m m en ded , am ong 
other things, that the C opyright A ct be am end­
ed to d isa llow  licence agreements that lim ited  
certa in  ac tiv ities  pe rm itted  under the Act. To 
date, the go ve rn m en t has no t acted on th is 
recom m enda tion .

Blanket licences
To c o m p lic a te  m atte rs  even fu rthe r, the re  
are the licences adm in is te red  by the c o lle c t­
ing agencies, such as the C o p yrig h t A gency 
L im ited  (CAL), Screenrights, and A M C O S  (for 
m us ic ). These lice n ce s  p e rm it the  lic e n c e  
ho ld e r to  m ake cop ies o f w orks w ith o u t hav­
ing to  ob ta in  perm ission from  each in d iv idu a l 
copyrigh t owner. They fa ll in to tw o  categories, 
s ta tu to ry  and vo lun ta ry . E duca tiona l in s titu ­
tio n s  and g o ve rn m e n t de pa rtm e n ts  are re ­
qu ired  by law  to  purchase sta tu tory licenses. 
V o lun ta ry  licences may be acqu ired  by o ther 
organ isations to  pe rm it them  to  copy fo r cer­
ta in  purposes. Examples o f CAL licences are 
a v a ila b le  at h ttp : / /w w w .c o p y r ig h t .c o m .a u / 
iicens ing .h tm .

Confused?
O n e  hund red  years a fter M a rk  Tw ain m ade 
the  sta tem ent w ith  w h ic h  I started th is  c o l­
um n, copyrigh t law  still doesn 't seem to make 
m uch sense. It has always been a com prom ise 
between the rights o f the copyrigh t ow ner and 
the user's w ish to access co p y rig h t m ateria l. 
The rapid te ch no log ica l deve lopm ents o f the 
last decade have made that com prom ise m ore 
d iff ic u lt  to achieve. But w e  keep try ing . ■
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